Roy v. JPMorgan Chase Bank, N.A. A/K/A Chase Bank Doc. 16

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
P.K.ROY,
Plaintiff,
V. CIVIL ACTION NO. 12-cv-2657

JPMORGAN CHASE BANK, N.A. A/K/A
CHASE BANK,

w W W W W W W W W W

Defendant.

MEMORANDUM AND ORDER

Pending before the Court is Defendant JPMorgan Chase Bank, N.A.’'s Motion to
Dismiss. (Doc. No. 4.) A hearing on this matieas held before this Court on January 3,
2013. After considering the motion, all respaskereto, and the applicable law, the
Court finds that DefendantMotion to Dismiss must bERANTED.

l. BACKGROUND

In October 2010, Plaintiff filed his Origal Petition and Application for
Temporary Restraining Order and Injunction in state court (“Original Complaint”).
Plaintiff did not serve the Original Complaion Defendant so the state issued a Notice
of Intent to Dismiss for want of proseauti Plaintiff filed a Moton to Retain Cause on
Docket, which the state court gragitén August 2012, Plaintiff filed his *1Amended
Plaintiff's Original Petition.” (Doc. No. 1, Ex. 9hereinafter “First Amended

Complaint.”)
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Plaintiff alleges that he acquired étto property, located at 12607 Copper Mill
Dr., Houston, Texas 77070, at a 2006 foreclosate of a homeowner association’s lien
(the “Property”). (d. at 1 9.) Plaintiff attempted to identify any other mortgage liens on
the Property and ingued of Defendant about whetherhaid a lien. Defendant sent a
letter to Plaintiff in 2010 that statedh#re is no CHASE BANK lien on the property
listed at 12607 Copper MiDr., Houston, Texas 77077.1d() It appears that Plaintiff
was unsuccessful in identifying a lien awsithe Property. However, on October 2010,
the Property was posted for foreclosure sdi.) ( Plaintiff believes that Defendant
became the owner of the propertg tihe ensuing foreclosure saliel.

Plaintiff then filed suit in state court affimg claims of fraud rad violations of the
Texas Deceptive Trade Practices Act (“DTRAThe case was removed in September
2012. Defendant then filed this Motion to Dismiss.

1. LEGAL STANDARD
A. Failureto Statea Claim

Federal Rule of Civil Procedure 8(a) remsithat a plaintifé pleading include “a
short and plain statement oktlelaim showing that the pleads entitled to relief.” Fed.
R. Civ. P. 8(a)(2). If a plaintiff fails to satysRule 8(a), a defendant may file a motion to
dismiss the plaintiff's claims under Federall®of Civil Procedure 12(b)(6) for “failure
to state a claim upon which relief candranted.” Fed. R. Civ. P. 12(b)(&ge also Bank
of Abbeville & Trust Co. v. Gomonwealth Land Title Ins. G006 WL 2870972, at *2
(5th Cir. Oct. 9, 2006) (citing 5 Charles Algright & Arthur R. Miller, Federal Practice

and Procedure § 1203 (3d ed. 2004)).



“To survive a Rule 12(b)(6) motion to dismiss, a complaint ‘does not need
detailed factual allegations,” but must preithe plaintiff's grounds for entitlement to
relief—including factual allegains that when assumed to be true ‘raise a right to relief
above the speculative level.Cuvillier v. Taylor 503 F.3d 397, 401 (5th Cir. 2007)
(citing Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)). That is, a complaint must
contain sufficient factual matter that, if it weslecepted as true, would “state a claim to
relief that is plausible on its face Ashcroft v. Igbagl556 U.S. 662, 678 (2009) (quoting
Twombly 550 U.S. at 570). A claim need not ginrge to “probability,” but need only
plead sufficient facts to alo the court “to draw the esonable inference that the
defendant is liable for the misconduct allegdd.”(citing Twombly 550 U.S. at 556). A
pleading also need not contaietailed factual allegationbut it must go beyond mere
“labels and conclusiongind a formulaic recitation of thelements of a cause of action
will not do.” Twombly 550 U.S. at 555 (citation omitted).

While the court must accept Wpleaded facts as truégbal, 556 U.S. at 678, it
should neither “strain to find inference®vorable to the plaintiffs” nor “accept
‘conclusory allegations, unwarranteéductions, or legal conclusionsR2 Investments
LDC v. Phillips 401 F.3d 638, 642 (5th Cir. 2005) (quotiBguthland Sec. Corp. v.
Inspire Ins. Solutions, Inc.365 F.3d 353, 362 (5th Cir. 2004)). A court should not
evaluate the merits of the allegations, botist satisfy itself only that plaintiff has
adequately pled a legally cognizable claidnited States ex rel. Riley v. St. Luke’s

Episcopal Hosp.355 F.3d 370, 376 (5th Cir. 2004).



B. Rule9(b) Fraud

Plaintiffs DTPA and negligent misrepresentation claims are subject to the
heightened pleading requirements of FatiRule of Civil Procedure 9(b). IRlowserve
Corp. v. Hallmark Pump Cpthe court noted that clainadleging violation of the DTPA
are subject to the requirements ofl&kA(b). No. 09-cv-0675, 2010 WL 2232285, at *6
(S.D. Tex. Feb. 3, 2010) (citingrames v. Bohannon Holman, LL2009 WL 762205, at
*10 (N.D. Tex. March 24, 2009). The Fifth Circuitshalso stated that Rule 9(b) applies
to negligent misrepresentation claims iattclaim and a DTPA claim are based on the
same set of alleged misconduBenchmark Elecs., Inc. v. J.M. Huber Cor43 F.3d
719, 723 (5th Cir. 2003).

Rule 9(b) requires a plaintiff to “state with particularity the circumstances
constituting fraud or mistake.” In the HiftCircuit, the Rule 9(b) standard requires
“specificity as to the statemen(or omissions) considered lbe fraudulent, the speaker,
when and why the statements were maaleg an explanation of why they were
fraudulent.” Plotkin v. IP Axess, Inc 407 F.3d 690, 696 (5th Cir. 2005ee also
Southland Secs. Corp. v. Inspire Ins. Solutions,, B85 F.3d 353, 362 (5th Cir.2004).
Essentially, the standard requires the clamp to allege answers to “newspaper
guestions” (“who, what, when, wherand how”) of the alleged fraut¥lelder v. Morris
27 F.3d 1097, 1100 n. 5 (5th Cir. 1994).

[11.  ANALYSIS
A. Fraud Claim
In Texas, common law fraud has six elements: (1) that a material representation

was made; (2) the representation was false; (3) when the representation was made, the



speaker knew it was false or made it recklegstiiout any knowledgef the truth and as

a positive assertion; (4) the speaker made theesentation with the intent that the other
party should act upon it; (5)ehparty acted in reliance oretihepresentation; and (6) the
party thereby suffered injuryn re First Merit Bank, N.A 52 S.W.3d 749, 758 (Tex.
2001). Fraud claims must also satisfy heigbtepleading standards. Fed. R. Civ. P. 9(b).
Pleading fraud with particularity in the Fif@ircuit requires “time, place and contents of
the false representations, as well as the identity of the person making the
misrepresentation and what [thgerson] obtained thereby.Williams v. WMX
Technologies, In¢ 112 F.3d 175, 177 (5th Cir. 1997¢it(hg Tuchman v. DSC
Communications Corpl4 F.3d 1061, 1068 (5th Cir. 1994)).

Defendant argues that there is no misrepresentation because Defendant’s letter
stated that “there is no Chase lien oe troperty listed al2607 Copper Mill Dr.,
Houston, Texag7077 (emphasis added) but the Propedt issue is located at 12607
Copper Mill Dr., Houston, Texag7070 (emphasis added). Defendant claims that it
made representations about a property locateip code 77077 bilhe Property at issue
is located at 77070. Defendant claims thesetao different properties so it could not
have made misrepresentations to Plainfifie Court believes that the inconsistency in
the zip code is a typographical error rathemtlwo different properties. The error could
be easily amended. Howevehe typographical error is h@nough to save Plaintiff's
claim. Plaintiff has recited only the elememtisa fraud claim, and has not specifically
alleged any facts of reliance, inducementjrmpury. The Court must grant Defendant’s
motion to dismiss Plaintiff's fraud clainPlaintiff may amend this claim with more

particularity.



B. DTPA

Under the DTPA, only a consumer may sedlef. A consumer is defined as one
“who seeks or acquires by purchay lease, any goods omgees.” Tex. Bus. & Com.
Code 88 17.45(45ee also Sherman Simon Enterprises, Inc. v. Lorac Service, C24p
S.w.2d 13 (Tex. 1987) (recognizitige two requirements tgualify as a consumer under
the DTPA as (1) seeking or@dring by purchase or lease @)y goods or services). A
consumer must, in order to prevail on a DTEIAIm, also establish that each defendant
violated a specific provision of the Actné that the violation was a producing cause of
the claimant's injury. TEX. BB. & COM. CODE § 17.50(a)poe v. Boys Clubs of
Greater Dallas, Ing 907 S.W.2d 472, 478 (Tex. 1995).

Plaintiff claims he purchased the operty at a foreclase sale from a
homeowner’s association. He does nokegd that he purchased the house from
Defendant. Therefore Plaintii§ not a consumer for purposes of bringing a DTPA claim
against Defendant. The Court must grant Ddént’'s motion to dismiss Plaintiff's DTPA
claim, but Plaintiffmay amend his claim.

C. Wrongful Foreclosure

Defendant argues that Ri#if's wrongful foreclosire claim has not been
properly pled, and should therefore be dssed. However, Plaintiff has not pled a
wrongful foreclosure claim irhis First Amended Complaint so the Court need not

address this claim.



V. CONCLUSION
For the reasons discussed above, Defendant’s Motion to DisnGd8ANTED.
Plaintiff is granted leave tdile a Second Amended Complg consistent with this
Memorandum and Order, by January 24, 2013.
IT 1SSO ORDERED.

SIGNED at Houston, Texas, on this thé™day of January, 2013.

THE HONORABLE KEITH P. ELLISON
UNITED STATES DISTRICT JUDGE



