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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

JOSHUA H JUMBO, 8§
Plaintiff, g
VS. § CIVIL ACTION NO. 4:12-CV-2906
ESTEVAN RODRIGUESEt al, g
Defendants. g
MEMORANDUM OPINION AND ORDER
[. INTRODUCTION

Pending before the Court is defendant’s, Wal-Masdciates, Inc. (“Walmart”), motion
for summary judgment pursuant to Rule 56 of theeFaldRules of Civil Procedure (Docket No.
24). The plaintiff, Joshua Jumbo (“*Jumbo”), hasmiited a response with attached exhibits
(Docket No. 26). Having carefully reviewed the pest submissions, the record and the
applicable law, the Court hereby GRANTS Walmart@tion in its entirety.

II. FACTUAL AND PROCEDURAL BACKGROUND

Walmart is an international retail chain with ovED,900 stores in 27 countries and
employs 2.2 million associates worldwide. Joshumblu is a former employee of Walmart
Supercenter Store No. 2066 located in Houston, §.exa

Jumbo was hired by Walmart in March 2009 as aieasHe held this position until he
was promoted to Customer Service Manager in Decer@0®@9. In April 2010, and again in
February 2011, Jumbo sent a letter to Store No6'2Qgpper management complaining about his
unfair treatment by colleagues and superiors. Meilbtter mentioned race, national origin, or
sex discrimination as the basis for his harassnfRather, Jumbo believed that he was being

unfairly treated because of “jealousy, envy and.fea
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Jumbo was terminated by Walmart in June 2011. Alghothe parties disagree about
some of the events that led to Jumbo’s terminatibms undisputed that Jumbo received a
number of disciplinary coachings and negative eatsdns between December 2009 and June
2011. Walmart issued the coachings and evaluatibesause it believed Jumbo’s job
performance to be substandard and, in some ingafmend his behavior was unacceptable.
Ultimately, Walmart terminated Jumbo (he was in It strike stage of the coaching process)
after it received complaints from customers andlegges that Jumbo acted rudely.

Jumbo, proceedingro se filed his complaint in state court and Walmarbrpptly
removed to this forum. Jumbo claims he was subjettaliscrimination and retaliation because
of his race, national origin, and sex. Jumbo alt&mnms he was subjected to repeated
harassment—a contention this Court reads as déestrironment claim.

[Il. CONTENTIONS OF THE PARTIES

A.  Walmart's Contentions®

Walmart contends that Jumbo’s discriminatory teation and unlawful retaliation
claims fail because he is unable to establiphima faciecasewith respect to each claim. With
respect to Jumbo’s discrimination claim, Walmarintans that termination is the only “adverse
employment action” he faced. Walmart further argtied Jumbo cannot point to any “similarly
situated” employee that was treated more favorabn himself. With respect to Jumbo’s
retaliation claim, Walmart contends that not ondslne failed to allege that he engaged in any
“protected activity” covered by Title VII, but heak also failed to demonstrate a causal

connection between his complaint letters (the ordyceivably protected activity) and his

! Walmart asks the Court to dismiss Estevan Rodsigl®novan Ruffins, and Wal-Mart Stores, Inc., frons
action pursuant to Rule 4(m) of the Federal Rule€iwil Procedure. Because Jumbo did not provideoprof
service within the requisite time period, even rafieing instructed to do so by this Court, defesld&odrigues,
Ruffins, and Wal-Mart Stores are dismissed withumliee.
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termination. Moreover, even if Jumbo were able kenout gorima facie case for each claim,
Walmart argues that it has presented a legitinmadrdiscriminatory reason for terminating him,
and he is unable to show that those reasons aexpfer improper motives.

Additionally, Walmart argues that to the extentmbo makes a hostile environment
claim, it also fails. Walmart contends that Jumbamable to demonstrate that he was subject to
any harassment based on race, national origirgxqriet alone harassment that was so severe or
pervasive that it altered the terms and conditafrtss employment.

B. Jumbo’s Contentions

Jumbo maintains that he has establishpdraa faciecase of discrimination because he
has pointed to two similarly situated employees wiewe treated more favorably than himself.
However, Jumbo does not directly respond to Walshataim that he has not established a
prima faciecase of retaliation or that his hostile environtgaim fails.

IV. STANDARD OF REVIEW

Rule 56 of the Federal Rules of Civil Procedurénatizes summary judgment against a
party who fails to make a sufficient showing of testence of an element essential to the
party’s case and on which that party bears thedvued trial. See Celotex Corp. v. Catrett77
U.S. 317, 322 (1986}ittle v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc).
The movant bears the initial burden of “informidgetCourt of the basis of its motion” and
identifying those portions of the record “whichotlieves demonstrate the absence of a genuine
issue of material fact.Celotex 477 U.S. at 323%ee alsdMartinez v. Schlumbet.td., 338 F.3d
407, 411 (5th Cir. 2003). Summary judgment is appabe where “the pleadings, the discovery

and disclosure materials on file, and any affidagitow that there is no genuine issue as to any
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material fact and that the movant is entitled tdgment as a matter of law."EB. R. Qv. P.
56(c).

If the movant meets its burden, the burden theftssto the nonmovant to “go beyond the
pleadings and designate specific facts showing ttiexe is a genuine issue for triaStults v.
Conoco, Inc.76 F.3d 651, 656 (5th Cir. 199@iting TubacexInc. v. M/V Risan45 F.3d 951,
954 (5th Cir. 1995)L.ittle, 37 F.3d at 1075). “To meet this burden, the norambmust ‘identify
specific evidence in the record and articulate frecise manner’ in which that evidence
support[s] [its] claim[s].””Stults 76 F.3d at 656 (citingorsyth v. Bary 19 F.3d 1527, 1537 (5th
Cir.), cert. denied513 U.S. 871 (1994)). It may not satisfy its mmrdwith some metaphysical
doubt as to the material facts, by conclusory aliegs, by unsubstantiated assertions, or by
only a scintilla of evidence.Little, 37 F.3d at 1075 (internal quotation marks andticihs
omitted). Instead, it “must set forth specific aahowing the existence of a ‘genuine’ issue
concerning every essential component of its ca8eérican Eagle Airlines, Inc. v. Air Line
Pilots Ass’n, Intern.343 F.3d 401, 405 (5th Cir. 2003) (citingorris v. Covan World Wide
Moving, Inc.,144 F.3d 377, 380 (5th Cir. 1998)).

“A fact is material only if its resolution wouldfatt the outcome of the action . . . and an
issue is genuine only ‘if the evidence is suffitiar a reasonable jury to return a verdict for the
[nonmovant].” Wiley v. State Farm Fire and Cas. C&85 F.3d 206, 210 (5th Cir. 2009)
(internal citations omitted). When determining wiesta genuine issue of material fact has been
established, a reviewing court is required to comstall facts and inferences . . . in the light
most favorable to the [nonmovant]Boudreaux v. Swift Transp. Co., In&02 F.3d 536,
540 (5th Cir. 2005) (citingArmstrong v. Am. Home Shield Cqr33 F.3d 566, 568 (5th Cir.

2003)). Likewise, all “factual controversies [acelte resolved] in favor of the [nonmovant], but
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only where there is an actual controversy, thaivign both parties have submitted evidence of
contradictory facts.”ld. (citing Little, 37 F.3d at 1075 (emphasis omitted)). Nonethelass,
reviewing court is not permitted to “weigh the exde or evaluate the credibility of withesses.”
Id. (quotingMorris, 144 F.3d at 380). Thus, “[tlhe appropriate ingjon summary judgment] is
‘whether the evidence presents a sufficient disagent to require submission to a jury or
whether it is so one-sided that one party mustgleas a matter of law.’Septimus v. Univ. of
Houston, 399 F.3d 601, 609 (5th Cir. 2005) (quotidgderson v. Liberty Lobby, Inct77 U.S.
242, 251-52, (1986)).

“Courts construe pleadings filed by pro se litiganohder a less stringent standard than
those filed by attorneys.White v. Briones2011 WL 66134, at *3 (S.D. Tex. Jan. 7, 2011)
(Rosenthal, J.) (citingdaines v. Kerner404 U.S. 519 (1972)). However, “pro se parties tmus
still comply with the rules of procedure and makguaents capable of withstanding summary
judgment.”Id. (quoting Ogbodiegwu v. Wackenhut Corr. Cor@02 F.3d 265 (5th Cir.1999)
(per curiam)).
V. ANALYSIS AND DISCUSSION

Jumbo claims Walmart discriminated and retaliadg@inst him because of his race,
national origin, and sex in violation of Title V42 U.S.C. § 1981, and Chapter 21 of the Texas
Labor Code. Although each statute provides an iedéent basis of liability, discrimination and
retaliation claims under the statutes are subjedhé same analysis for summary judgment
purposeg. Because these three statutes are functionallyticérfor the purposes of Jumbo’s
claims, it is unnecessary to refer to all of tha@erefore, the Court will only refer to his Title

VIl claim.

2 “When used as parallel causes of action, Title &fitl section 1981 require the same proof to estalifibility”
and “the law governing claims under [Chapter 21hef Texas Labor Code] and Title VIl is identicabhackelford
v. Deloitte & Touche, LLP190 F.3d 398, 403 n. 2 (5th Cir. 1999).
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A. Discrimination Claims

Title VII forbids an employer from discriminatinggainst any individual with respect to
his compensation, terms, conditions, or privilegéemployment, because of such individual's
race, color, religion, sex, or national origin.” 42S.C. § 2000e-2(a)(1) (2013). In employment
discrimination cases, such as the sué judice discrimination under Title VII may be proven
through either direct or circumstantial eviden8eeTurner v. Baylor Richardson Med. GtAd76
F.3d 337, 345 (5th Cir. 2007) (citingaxton v. Gap, In¢.333 F.3d 572, 578 (5th Cir. 2003)).
The Fifth Circuit has held that in cases where itectl evidenc of discriminatory intent has
been produced, proof by means of circumstantialeswxie must be evaluated using the burden-
shifting framework established McDonnell Douglas Corp. v. Gregdll U.S. 792 (1973Fee
Alvarado v. Tex. Rangerd92 F.3d 605, 611 (5th Cir. 2007) (citiki¢allace v. Methodist Hosp.
Sys, 271 F.3d 212, 219 (5th Cir. 20013eealso Turner, 476 F.3d at 345 (citinRutherford v.
Harris Cnty, 197 F.3d 173, 179-80 (5th Cir. 1999)).

Utilizing the McDonnell Douglasburden-shifting framework, the Fifth Circuit has
restated the test as follows:

[A] plaintiff must first create a presumption oftémtional discrimination by

establishing aprima facie case. The burden then shifts to the employer to

articulate a legitimate, nondiscriminatory reasonits actions. The burden on the

employer at this stage is one of production, nosymsion; it can involve no

credibility assessment. If the employer sustaimbitrden, th@rima faciecase is

dissolved, and the burden shifts back to the pfaiotestablish either: (1) that the

employer’s proffered reason is not true but isaadta pretext for discrimination;

or (2) that the employer’s reason, while true,asthe only reason for its conduct,
and another motivating factor is the plaintiff’ opgcted characteristic.

% “Direct evidence is evidence that, if believedpy®s the fact of discriminatory animus without nefiece or
presumption.”See Sandstad v. CB Richard Ellis, Ir809 F.3d 893, 897 (5th Cir. 2002) (citiMponey v. Aramco
Servs. Cq.54 F.3d 1207, 1217 (5th Cir. 1995)).
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Alvaradq 492 F.3d at 611 (citations and internal quotatitarks omitted)see also Turnerd76
F.3d at 345 (internal citations omitte@eptimus v. Univ. of HoustoB99 F.3d at 609 (internal
citations omitted). “Although intermediate evidemyi burdens shift back and forth under this
framework, ‘[tjhe ultimate burden of persuading ther of fact that the defendant intentionally
discriminated against the plaintiff remains attatles with the plaintiff.” Reeves v. Sanderson
Plumbing Prods., In¢ 530 U.S. 133, 143 (2000) (quotifigexas Dep’t of Cmty. Affairs v.
Burdine 450 U.S. 248, 253 (1981)). Thus, Jumbo “can asammary judgment if the evidence,
taken as a whole: (1) creates a fact issue as ¢bhwheach of the employer’s stated reasons was
not what actually motivated the employer and (Pates a reasonable inference that race [or
national origin or sex] was a determinative fadtothe actions of which plaintiff complains.”
Grimes v. Tex. Dep't of Mental Health and MentateReéation, 102 F.3d 137, 141 (5th Cir.
1996) (citingLaPierre v. Benson Nissainc.,, 86 F.3d 444, 450 (5th Cir. 1996Rhodes v.
Guiberson Oil Tools75 F.3d 989, 994 (5th Cir. 1996) (overruled on ptireunds)).

To establish grima faciecase of race discrimination under Title VII in amtance with
the McDonnell Douglasburden-shifting framework, Jumbo must demonsttiaé he: “(1) is a
member of a protected class; (2) was qualified[lies] position; (3) was subject to an adverse
employment action; and (4) was replaced by someatsde the protected class or, in the case
of disparate treatment, shows that others similgitlyated were treated more favorabl@Koye
v. Univ. of Tex. Houston Health Sci. Ct245 F.3d 507, 512-13 (5th Cir. 2001) (citatiomsl a
internal quotation marks omitted).

I. Adverse Employment Action
A liberal reading of Jumbo’s complaint and summadgment response indicates that he

believes his disciplinary coachings, negative eataduns, and termination were all adverse
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employment actions. The Court holds that only hesmination constitutes an adverse
employment action.

Under a Title VII discrimination claim, “adverse playment actions include only
ultimate employment decisions such as hiring, gngnieave, discharging, promoting, or
compensating.McCoy v. City of Shrevepod92 F.3d 551, 559 (5th Cir. 2007) (internal ootat
omitted). The discrimination prohibition in Title IV “was designed to address ultimate
employment decisions, not to address every decigiade by employers that arguably might
have some tangential effect upon those ultimatesaes.” Dollis v. Rubin 77 F.3d 777, 781-82
(5th Cir. 1995);see alsoBurlington Nothern & Sante Fe Railway Co. v. Wht48 U.S. 53
(2006) (holding that the definition of “adverse dayment action” is broader with respect to
Title VII retaliation claims). A “disciplinary waing—without an attendant change in the terms
or conditions of [one’s] employment—does not quabkls an ultimate employment decision.”
Carthon v. Johnson Controls InA00 F. App’x 993, 998 (5th Cir. 2004).

Jumbo’s coachings and negative evaluations weteulionate employment decisions.
Walmart’'s Coaching for Improvement procedure isigle=d to provide “instruction and
assistance” to employees whose job performancefisieht or whose conduct is unacceptable.
Although multiple coachings can result in an ultienamployment decision, in and of itself, an
individual coaching does not alter the terms orditbtons of employment. Similarly, a negative
performance evaluation—after which pay, benefits] eesponsibility remain the same—does
not give rise to an actionable discrimination claBee Banks v. E. Baton Rouge Parish Sch. Bd.
320 F.3d 570, 575 (5th Cir. 2003) (“An employmenti@an that ‘does not affect job duties,
compensation, or benefits” is not an adverse enmpéwy action under Title VII.”) (quotinglunt

v. Rapides Healthcare Sys., LLZ77 F.3d 757, 769 (5th Cir.2001)).
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il Similarly Situated Employee

It is clear that Jumbo’s termination constitutesaalverse employment action. However,
the parties dispute whether Jumbo has identifiec@raployee that was similarly situated and
treated more favorably than himself.

The Fifth Circuit “[requires] that an employee whpooffers a fellow employee as a
comparator demonstrate that the employment actibissue were taken ‘under nearly identical
circumstances.”Lee v. Kansas City Southern Ry. Cb674 F.3d 253, 260 (5th Cir. 2009)
(quoting Little v. Republic Ref. Co., Ltd924 F.2d 93, 97 (5th Cir. 1991)). There are saver
instances when circumstances can be said to by meamtical.ld. at 260 (providing examples).
However, the most critical aspect of the inquirythat “the plaintiff's conduct that drew that
adverse employment decision [be] ‘nearly identidal'that of the proffered comparator who
allegedly drew dissimilar employment decisions.the ‘difference between the plaintiff's
conduct and that of those alleged to be similatlyasedaccounts fothe difference in treatment
received from the employer,” the employees are siotilarly situated for purposes of an
employment discrimination analysidd.

Jumbo argues that he was similarly situated to Seefdlachuca, a Hispanic female
Customer Service Manager. He presented evidenteoth&ebruary 21, 2011, he and another
Nigerian male employee were coached for having asspnaervice area on February 19, but
Machuca, who also worked on the 19th, was not amhclumbo claims this difference in
treatment constitutes race, national origin, and descrimination. Walmart explains the
difference in treatment between Jumbo and Machycpomting out that Machuca arrived for
her shift over two hours after Jumbo began histshifd the issue that formed the basis of

Jumbo’s coaching occurred prior to Machuca begmhier shift. The evidence Jumbo presented
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does nothing to rebut Walmart's claim that Machwas not even in the store at the time
relevant to the conduct for which Jumbo was coachedordingly, Machuca was not similarly
situated to Jumbo.

Jumbo also contends that he was similarly situae@hannviccheka Mam, an Asian
female Customer Service Manager. On December 2@, 2umbo was coached for arguing with
Mam in front of customers. Although Jumbo claimattMam was not coached, the evidence
provided by Walmart clearly shows that Mam was ate@ached on December 20. In his
summary judgment response, Jumbo seems to sudgagstVialmart fabricated this record of
Mam’s coaching for the purpose of this litigati@md did not really coach Mam. However, he
has presented no evidence supporting this insomatit is well-settled that conclusory
statements do not satisfy the nonmovant’s burdesdav that there is a general issue for trial so,
a fortiori, mere insinuations must also fail.

Although Jumbo is @ro selitigant, and his submissions are liberally comstf, he must
still “make arguments capable of withstanding sumynmadgment.”White 2011 WL 66134, at
*3. Because Jumbo has not pointed to another eraplty whom he was similarly situated, he
has failed to establish@ima faciecase of discrimination. Therefore, the Court ggamMalmart
summary judgment on all of Jumbo’s discriminatitairas?

B. Retaliation Claim

Title VII's anti-retaliation provision prohibits aremployer from “discriminat[ing]

against” an employee for opposing an unlawful pecactor asserting a charge, testifying,

* Having found that Jumbo has not establishgdima faciecase of discrimination, the Court does not disthes
issue of pretext. However, the Court notes thatstitamissions of the parties clearly demonstrateWsmart had

legitimate, nondiscriminatory reasons for termingtdumbo (his accumulation of coachings and comyslaibout

him from customers and co-workers), and Jumbo lo&ggd to no evidence that creates a genuine $aaeias to
whether Walmart's proffered reason for terminati is pretextual. Merely asserting that thered'igenuine issue
of material fact [that] must be decided at triatfed not make it so. The burden is on the Jumb®itat po specific

evidence in the record that demonstrates thergénaine issue that must be decided by a factfinder
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assisting, or participating in a Title VII proceedior investigationBurlington Northern 548
U.S. at 59 (citing 42 U.S.C. § 2000e-3(apge alsd-abela v. Socorro Indep. Sch. Djs329 F.3d
409, 414 (5th Cir. 2003). To establislpama facieclaim of retaliation under Title VII, Jumbo
must illustrate that: “(1) [he] engaged in a prégecactivity; (2) an adverse employment action
occurred; and (3) a causal link exists betweerptbéected activity and the adverse employment
action.” Turner, 476 F.3d at 348 (citingabelg 329 F.3d at 414). “The burden-shifting structure
applicable to Title VII disparate treatment casas, set forth in §jicDonnell Douglak is
applicable to Title VII unlawful retaliation casésdaynes v. Pennzoil Co207 F.3d 296, 299
(5th Cir. 2000).

Although Jumbo contends that a variety of actiaalen by members of management
were retaliatory, he only alleges that one acti@s @one in retaliation for a protected activity in
which he engaged. Jumbo argues that the real rdastenma Simpson, an African-American
female Assistant Manager, coached him on DecemBer2@10, was in retaliation for the
Jumbo’s complaint letter against Marvin Robertsam African-American Zone Manager. As an
initial matter, disciplinary coachings are not nmetdy adverse employment actiorsee Earle v.
Aramark Corp, 247 F. App’x 519, 529 (“disciplinary write-ups are not materially adverse
employment actions) (citinBurlington Northern 548 U.S. at 68 (“a plaintiff must show that a
reasonable employee would have found the challeaggdn materially adverse, which in this
context means it well might have dissuaded a reddenvorker from making or supporting a
charge of discrimination.”)). Furthermore, Jumba In@t pointed to any facts in the record that
show his termination—the only adverse employmentioac he faced—had any causal

connection to his complaint lettets.

® Having found that Jumbo has not establishediaa faciecase of retaliation, the Court does not discussssue
of pretext. However, the Court notes that the sgbions of the parties clearly demonstrate that Vaelrmad
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C. Hostile Work Environment

To prevail on a Title VII hostile environment claidumbo must show that: “(1) [he]
belongs to a protected group; (2) [he] was subjetdeinwelcome harassment; (3) the
harassment complained of was based on race [@n@htrigin or sex]; (4) the harassment
complained of affected a term, condition, or page of employment; [and] (5) the employer
knew or should have known of the harassment intopreand failed to take prompt remedial
action.”Hernandez v. Yello Transp., In6.70 F.3d 644, 651 (5th Cir. 2012) (QuotiRgmsey v.
Henderson286 F.3d 264, 268 (5th Cir. 2002)). A work enmmeent is hostile when it “is
permeated with discriminatory intimidation, ridieyland insult that is sufficiently severe or
pervasive to alter the conditions of the victim'sgoyment.”Oncale v. Sundowner Offshore
Services, In¢.523 U.S. 75, 78 (1998) (quotihtarris v. Forklift Systems, Inc510 U.S. 17, 21
(1993)). In other words, Jumbo must show that logkplace environment was “both objectively
and subjectively offensive, one that a reasonabteqm would find hostile or abusive, and one
that [he] in fact did perceive to be s&&aragher v. City of Boca Ratps24 U.S. 775, 787
(1998). To make this determination, a court musk lw the totality of the circumstances,
including the “frequency of the discriminatory cartt its severity; whether it is physically
threatening or humiliating, or a mere offensiverghce; and whether it unreasonably interferes
with an employee’s work performancéd. at 787-88 (quotingdarris, 510 U.S. at 23).

Jumbo has pointed to no evidence that createst &sfale as to whether he was subject to
harassment based on race, national origin or sgxth8& same token, there is nothing in the
record showing the alleged harassment was so segete affect the terms or conditions of

Jumbo’s employment. And finally, there is no evideiby which a reasonable jury could find a

legitimate, non-retaliatory reasons for terminatiugnbo (his accumulation of coachings and comabbut him
from customers and co-workers), and Jumbo has mexseno evidence that creates a genuine fact iasu®
whether Walmart's proffered reason for terminatiig is unworthy of credence.
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subjectively hostile work environment. For thesasons, Jumbo’s hostile environment claim
fails.
VI. CONCLUSION

Based on the foregoing discussion, the Court GRBNValmart's motion for summary
judgment in its entirety.

It is SOORDERED.

SIGNED on this 18 day of October, 2013.

e S

Kenneth M. Hoyt
United States District Judge

13/13



