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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

SANJAY GOSWAMI, )
8
Plaintiff, 8
8
VS. 8 CIVIL ACTION NO. H-12-2953
8
UNOCAL (NOW CHEVRON) 8
8
Defendant. 8

MEMORANDUM AND OPINION

Sanjay Goswami, proceedipgo se sued Unocal, which was later acquired by Chevron
Corporation (Chevron Corp.). Goswami worked for Unocal from October 1990 until he was laid
offin November 1993. He wapproved for long-term disability benefits under Unocal’s long-term
disability plan in 1995, retroactive to May 1994, and continued to receive these benefits until he
retired in September 2011 at the age of 65sv@mni filed an EEOC chge in 2012, alleging that
Unocal had discriminated against him baseddmability, in violation of the Americans with
Disabilities Ad (ADA), 42 U.S.C. § 12112t seq In this lawsuit, also filed in 2012, he added
allegations that Unocal had violated ERISA, 29 U.S.C. § £806&q, by depriving him of funds he
was entitled to receive under the Unocal Profit SfggiRlan; that Unocal hadblated Title VII, 42
U.S.C. § 2000t seq. and the Age Discrimination in Employment Act (ADEA), 29 U.S.C. §
623(a)(1), by discriminating against him on the batrsice and age; and that Unocal had violated
the Genetic Information Non-Discrimination Act of 2008, Pub. L. No. 110-233, 122 Stat. 881
(codified in various sections of 29 U.S.C. a1 U.S.C.) (GINA). His claims arise out of his

assertion that Unocal wrongfully denied him mpdee under the Profit Sharing Plan when he was
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laid off in 1993 and that Chevron denied himmay due under the Plan @mhe retired in 2011,
and that Chevron discriminatorily refused to hine when he applied for a position with Chevron
U.S.A. by preparing an online application in September 2011.

Chevron has moved for summary judgment onfaBoswami’s claims. (Docket Entry No.
27). Goswami sought additional tinaefile a full response. This court allowed him additional time.
He has now responded, (Docket Entries No. 29, 32(3¥vron has replied (Docket Entry No. 35),
and Goswami has surreplied, (Docket Entry No. 38).

Based on the pleadings; the motion, responsesgegply; the summary judgment record; and
the applicable law, this court grants Chevron’s summary-judgment motion and by separate order
enters final judgment. The reasons are explained below.

l. The Legal Standard for Summary Judgment

Summary judgment is appropriate if no genugseie of material fact exists and the moving
party is entitled to judgment as a matter of laveD.RR. Civ. P. 56(a). “The movant bears the
burden of identifying those portiows$ the record it believes demstrate the absence of a genuine
issue of material fact.Triple Tee Golf, Inc. v. Nike, In@85 F.3d 253, 261 (5th Cir. 2007) (citing
Celotex Corp. v. Catretd77 U.S. 317, 322—-25 (1986)).

If the burden of proof at trial lies with ti@nmoving party, the movant may satisfy its initial
burden “by ‘showing’—that is, pointing out to thiestrict court—that there is an absence of
evidence to support the nonmoving party’s cage€lotex 477 U.S. at 325. Although the party
moving for summary judgment must demonstrate tisea®e of a genuine issue of material fact, it
does not need to negate the elements of the nonmovant' Baseaux v. Swift Transp. C402

F.3d 536, 540 (5th Cir. 2005). “A fact is ‘materialits resolution in favoof one party might affect



the outcome of the lawsuit under governing laBdssamon v. Lone Star State of Te%&6 F.3d
316, 326 (5th Cir. 2009) (internal quotation marks omittédfithe moving party fails to meet [its]
initial burden, the motion [for summary judgment] must be denied, regardless of the nonmovant’s
response.” United States \$92,203.00 in US. Currency 537 F.3d 504, 507 (5th Cir. 2008)
(quotingLittle v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc) (per curiam)).

When the moving party has met its Rule 56(a) burden, the nonmoving party cannot survive
a summary judgment motion by resting on the mere allegations of its pleadings. The nonmovant
must identify specific evidence in the recordiaxplain how that evidence supports that party’s
claim. Baranowski v. Hart486 F.3d 112, 119 (5th Cir. 2007). “This burden will not be satisfied
by ‘some metaphysical doubt as to the mateaietls, by conclusory allegations, by unsubstantiated
assertions, or by only a scintilla of evidenceBbudreaux402 F.3d at 540 (quotirigttle, 37 F.3d
at 1075). In deciding a summary-judgment motioncthet draws all reasonable inferences in the
light most favorable to the nonmoving parGonnors v. Grave$38 F.3d 373, 376 (5th Cir. 2008).
lll.  Analysis

A. The Claims Arising from Unocal’'s Handling of the Profit Sharing Plan

1. The Summary-Judgment Evidence

Goswami worked for Unocal, acquired 6fevron Corp. in 2005, from October 16, 1990
until November 15, 1993. During his employment Witiocal, Goswami participated in the Unocal
Profit Sharing Plan (Plan). Unocal assentd provides summary judgment evidence showing that
when Goswami was laid off in November 1993, he wat vested in Unocal’s contributions to the
Plan and was ineligible for a distribution of tea®ntributions. (Docket Entry No. 27, Ex. 5 (March

4, 1994 letter to Goswami)). Goswami was eligtbleeceive a distributioaf his contributions to



the Plan. Unocal notified Gosmi of his distribution eligibility by a letter dated March 4, 1994
from Carl R. Brick, a Manager for Personnel Segsiat Unocal. Brick stated in the letter that
Goswami needed to complete Unocal’s WithdraReduest Form included with the letter to receive
the distribution of his Plan contributiondd.). In response, Goswami sent Brick a letter on March
8, 1994, stating that he disagreed with Unocal’s position on vesting but enclosing the completed
Withdrawal Request Formld(, Ex. 7 (March 8, 1994 Lettery. Ex. 8 (Form)). In Section B of
the Form, headed “Immediate Distribution/DeféEbection,” Goswami elected to make a “Final
Withdrawal of all balances in my accountsld.( Ex. 8 at p.1). In Secin C, headed “One or Two-
Step Distribution Election,” Goswami elected tathdraw all balances to which | am entitled only
after final allocations are made to my accountdd.)( In Section D, headed “Direct Rollover
Election,” Goswami asked that “alash and Unocal shares in axcounts be issued in my name
(i.e., noDirect Rollover).” (d. (emphasis in original)). Finally, in Section F, headed “Name and
Addresses for the Distribution(s),” Goswamowided his home address in California where he
wanted Unocal to send the distributiond. @t p.2).

In April 1994, Unocal distributed to Goswami his Plan contributions, following the
instructions in Goswami’s complete Form. @abdistributed to Goswami 306 shares of Unocal
common stock. No cash was distributed becaase was due after taxes were subtracteld. Ex.

9 (Final Withdrawal Statementli., Ex. 10 (Unocal Stock Certificatalf., Ex. 11 (Unocal Check);
id., Ex. 12 (February 3, 2012 letter to Goswami)he handwritten notation on Goswami’s Final
Withdrawal Statement shows that Unocal made the distribution by hddd. Ex. 9 (Final
Withdrawal Statement)). Goswami placed his ifstreext to this handwritten notation on the Final

Withdrawal Statement.ld.).



2. Discussion

The summary-judgment evidence shows that in March 1994, Goswami requested a full
withdrawal of all of his contriktions to the Plan. Unocal processed this withdrawal request and in
April 1994 distributed to Goswami all of his Pleontributions in which he was vested, comprising
of Goswami’'s 306 shares of Unocal coommstock and $154.21 in cash minus federal tax
withholdings. [d.). Goswami has not identified competent evidence controverting this proof of
Unocal’s Profit Sharing Plan distribution in Aik994. There is no evidence that Goswami is owed
additional money under the Plan.

Goswami’s claim that in 1993, Unocal wronlijudenied him money owed under the Plan
also fails as a matter of law because it is time-barred. Chevron Corp. acknowledges that it does not
have a copy of the Unocal PitoSharing Plan or summary plaescription, and therefore cannot
identify whether Goswami’s claim is an ERISAne-of-benefits claim or a state-law breach of
contract claim. But whether Goswami’s claim asign contract or under ERISA, Chevron correctly
notes that the statute of litations is four yearsSee King v. Unum Life Ins. Co. of Ad47 F.
App’x 619, 624-25 (5th Cir. 20118t. Julian v. Trustees of the Agreement of Trust for Maritime
Assoc.-l.L.A. Pension Plad F. Supp. 2d 469, 472-73 (S.D. Tex. 1998k also Hogan v. Kraft
Foods 969 F.2d 142, 145 (5th Cir. 1992) (applying the Texas four-year-statute-of-limitations for
contract claims to plaintiff's claim to enforce E5A plan rights). Goswaiis claim of a denial of
benefits by Unocal or failure pperly to distribute to his Plazontributions began to run in 1994,
when Unocal made the decisions and provided @oswotice. Unocal told Goswami, in writing
in 1994, that he was vested in his contributiemshe Plan, but not vested in the company

contributions to the Plan. (Docket No. 27, Ex. 5 (March 4, 1994 Letter to Goswami)). Goswami



knew in 1994 that he was eligible only for a distition of his Plan contributions. Goswami sent
Unocal a letter on February 23, 1994 demandingUhatal distribute any company contributions
to the Plan. Ifl., Ex. 22;id., Ex. 23 (February 23, 1994 Letter from Goswami)). In response, Brick
sent Goswami the March 4, 1994 letter explaining that Goswami was vested only in his Plan
contributions and that Unocal woulldstribute only his contributionslId;, Ex. 5). Goswami sent
Unocal a second letter on March 8, 1994 statirag tie did not agree with Unocal’s position
regarding the Plan contributions in which he was vestlt, Ex. 7 (March 8, 1994 Letter from
Goswami)). Goswami clearly knew in 1994 the faitsng rise to his claim against Unocal based
on its conclusion that he was not vested in the company Plan contributions and not eligible to
receive them in his Plan distribution.

Unocal also provided Goswami in ApiR94 a Final Withdrawal Statement showing
Goswami’s Plan contributions and Unocal’s distribution to Goswami in April 1984, Bx. 9
(Final Withdrawal Statement)). Goswami iniéid next to a handwritten notation on the Final
Withdrawal Statement stating that Unocal disited the Plan contributions to Goswami by hand.
(Id.). Goswami knew in 1994 of his potential claim against Unocal over the amount of his final Plan
distribution. Yet Goswami did not file thiawsuit until 2012, well beyond the four-year statute of
limitations. Goswami’s claim that Unocal wrongfullgnied him benefits is time-barred as a matter
of law.

B. The Claims Arising from Chevron’s Handling of the Profit Sharing Plan

1. The Summary-Judgment Evidence
In November 1995, CIGNA approved Goswami fong-term disability benefits under

Unocal’s long-term disability plan.ld., Ex. 13 (February 6, 1996 IntaliMemo). The benefits



were approved retroactive to May 1994. Goswami continued to receive long-term disability benefits
until he turned 65 on September 30, 2011 and retirbetl, Ex. 12 (February 3, 2012 Letter to
Goswami)).

Goswami asked Chevron Corp. on January 6, 2b&@tahe status of his benefits. Chevron
Corp. responded with a letter dated February 3, 2012, telling Goswami that he was not eligible to
participate in a 401(k) plan or the Unocabftr Sharing Plan because Unocal had paid out
Goswami’s Plan contributions on April 20, 1994d.).

2. Discussion

Chevron Corp. has submitted competent surguelgment evidence showing that Goswami
withdrew all of his contribution® the Unocal Profit Sharingd& in April 1994, after he was laid
off from Unocal in November 1993. At that pbiGoswami received from Unocal all the amounts
that he was owed under the Plan and ceased bdtgn participant. When Goswami retired in
September 2011, he was not eligible to receivébangfits under the Plan. Chevron Corp. informed
him in 2011 that Unocal had paid out his cdnitions in April 1994. Cévron Corp. did not deny
Goswami any Plan benefits to which he was eutitten 2011. Goswami’s belief, however sincere,
that he was discriminated against is insufficieng asatter of law, to create a genuine fact dispute
material to determining whether Chevron Catpnied Goswami Plan benefits based on unlawful
reasons.See Ramsey v. Henders@86 F.3d 264, 269 (5th Cir. 2002) (“This Court has cautioned
that ‘conclusory allegations, speculation and unsubstantiated assertions are inadequate to satisfy’
the nonmovant’s burden in a motion for summary judgment.” (quétogglass v. United Servs.

Auto. Ass'n79 F.3d 1415, 1429 (5th Cir. 1996))). Chevron Corp. is entitled to summary judgment

on this claim.



C. The Claims Arising from Chevron’s Failure to Hire Goswami in 2011
1. The Summary Judgment Evidence

Chevron has submitted competent and undespatidence about how on-line applications
are processed and what steps Goswami followed in 2011. The evidence shows that to apply for
employment positions with Chevron U.S.A., extejablapplicants must follow the company’s job-
application process. The first step is cortipean online-candidate profile through the Chevron
U.S.A.’s online Career Center, htttp://careerswwbn.com. (Docket Entry No. 27, Ex. 14). The
candidate profile contains the applicant’s peed information, employment history, and resume.
Chevron U.S.A. creates a candidate-tracking summary for each individual in a datimbas&§6).
An applicant then applies for open position®tlgh Chevron U.S.A.’s online Career Center. The
application is done by submitting the completed candidate profile to a specific position for which
the candidate is qualified, meaning the candidageminimum meets the posted job requirements.
(Id. at 5). Chevron U.S.A. does not consaleandidate for employment positions unless and until
the candidate applies to specific posted positions, identified by job requisition numbers, through the
Career Center websitdd(at 113, 5, 7). If amdividual sends a resume to Chevron U.S.A. by malil
or email, the company will not consider it urttie individual applies online to a posted position.
(Id. at §8). When Chevron U.S.A. receives résumés by e-mail, it sends a response e-mail that the
application must go through ChewrU.S.A.’s Career Centerld(). The e-mail additionally states
that if the individual is interest in a position, the individual must complete a candidate profile and
submit it to the positions of interest for which the individual is qualifiéd.). (

If an individual sends a general inquidyaauit employment to Chevron Corporate Human

Resources Staffing Services through Chevron’s ikeliShevron U.S.A. sends an automatic e-mail



response with information about how fapdy for a job with Chevron U.S.A.Id. at 110). The e-
mail response states, under a bolded section titlectfEait Applicants™. “If you are interested in
applying for employment at Chevron, pleassisit the Chevron Careers Website at
htttp://careers.chevron.com Complete a profile @maly directly to jobs you are interested in.”
(Id., Ex. 16, at p.1 (Automatic Chevron E-mail Resporseg;also id.Ex. 14 at 110)). Every job
requisition posted online on Chevron U.S.A.’s Cafeenter website includes a disclaimer at the
bottom stating “If you are interested in this pios), you must respond online. No phone, fax or e-
mail inquiries from potential applicants, external recruiters or other interested parties, please.” (
Ex. 14 at f11see alsad., Ex. 17, at p.10 (Chevron Website Screenshots)). Once a candidate
applies to a specific job requisition through Chevron U.S.A.’s online Career Center, Chevron
U.S.A'’s internal tracking system will list thelj requisitions to which the candidate applied (and
when) on the candidate’s tracking summairy., Ex. 14 at § 6)).

Chevron’s summary-judgment evidence showati@oswami completed only the first step
of Chevron U.S.A.’s job-application procesdd. (at 112). On September 19, 2011, Goswami
created a candidate profile and uploaded hismedhrough Chevron’s Career Center websitg, (
Ex. 18 (Candidate Tracking Summaryj;, Ex. 19 (Goswami Candidate Profiledt., Ex. 20
(Goswami Candidate Profile Screenshot)). &8tltough he created a candidate profile, according
to the company’s records, Goswami did not gpplany specific job positions posted on Chevron
U.S.A'’s website. Ifl., Ex. 14 at §13). Cheon U.S.A. asserts that had Goswami applied for a
position online, Chevron U.S.A. would have a record of his applicatidd.). (Goswami’'s
candidate-tracking summary does not show any Chevron U.S.A. positions for which he applied.

Instead, the records show that Goswami createahdidate profile on September 19, 2011, and a



former Chevron employee forwarded Goswami’s resume to himself on November 9,1805&e(
alsoEx. 18, Candidate Tracking Summary). Chewdd.A. has presented competent evidence that
it does not have any other records of Goswami applying for any positions with Chevron U.S.A. in
September 2011.1d;, Ex. 14 (Connors Decl. 1112-14)).
2. Discussion

In analyzing discrimination claims under Titidl, the ADEA, and the ADA, courts in the
Fifth Circuit apply the analysis set outvttDonnell Douglas Corp. v. Greg#All U.S. 792 (1973).
The first step requires the plaintiff to makerama facieshowing of discriminationMcDonnell
Douglas 411 U.S. at 80ZRachid 376 F.3d at 312. In a failure to hire case, the plaintiff does this
by showing that: (1) he is a memladra protected class; (2) Beplied for a position for which the
employer was seeking applicants; (3) he was qudlfbe the position; (4) he was not selected for
the position; and (5) the employer continued to sgxdticants for the position or filled the position
by someone outside the protected cl&=e McDonnell Douglag11 U.S. at 8024enry v. Cont’l
Airlines, 415 F. App’x 537, 539 (5th Cir. 201Qhapman v. Dallas Morning NewsP., No. 3:06-
cv-2211-B, 2008 WL 2185389, at *6 (N.D. Tex. May, 2008). In ADA cases, the plaintiff must
establish that he: (1) suffers from a disability; (2) was qualified for the job; (3) was subject to an
adverse employment action; and (4) was replaced by a nondisabled person or treated less favorably
than nondisabled employeeSee Crawford v. U.S. Dep’t of HomelandZ15 F. App’x 369, 380
(5th Cir. 2007). If the plaintiff makespima facieshowing of discrimination, the burden shifts to
the employer to articulate a legitimate, nondiscriminatory reason for the employment decision.

McDonnell Douglas411 U.S. at 80Rachid 376 F.3d at 31Z;hapmar2008 WL 2185389, at *6.
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Goswami cannot show the sexd and third prongs of thgima faciecase, that he applied and was
qualified for any position with Chevron U.S.A.

Goswami did not follow the necessary stepapply for a position with Chevron U.S.A.
Chevron U.S.A.’s records demonstrate that Goswami completed only the first step in Chevron’s job-
application process — creating an online candiged@le — but did not apply for any position with
Chevron U.S.A. through the online Career Center, the only way Chevron U.S.A. accepts job
applications. Goswami did not identify competent evidence disputing Chevron U.S.A.’s evidence
or raising a factual dispute as to whether héat applied to a specific position with Chevron
U.S.A. Goswami’'s evidence includes a screenshbts email account showing what appears to
be a September 20, 2011 e-mail from Goswami to the “ccrjobs@chevron.com” e-mail account, as
well as a job posting on the website of the SganétExploration Geophysicists (SEG). (Docket
Entry No. 19, at 4-6). The job posting on the SEG website was for a Seismic Processing Team Lead
position with Chevron Canada Resourte€algary, Alberta, Canadald( at 4-5). By e-mailing
his resume to “ccrjobs@chevron.com,” Goswamaited Chevron Canada Resources, a separate
legal entry from Chevron U.S.Ald( at 4-6; Ex. 24 Oliver Decf{}y 3-4). These documents do not
show that Goswami took the necessary stepgyty #or a job with Chevron U.S.A. beyond the first
step of creating a candidate profile ore@ton U.S.A.’s Career Center website.

Goswami cannot, as a matter of law, shgwima faciecase of discrimination under Title
VII, the ADEA, or the ADA. See Irons v. Aircraft Serv. Int’l, Inc8392 F. App’x 305, 312 (5th Cir.

2010) (the plaintiff's failure to apply for a ptien precluded his claim for discrimination in the

failure to promote)Grice v. EMC Techs. Inc216 F. App’x 401, 406 (5th Cir. 2007) (finding no
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prima facieshowing of a discriminatory failure fmomote the plaintiff to a position he had not
applied for).

D. The Argument that Goswami Failed toExhaust His Administrative Remedies
on his Title VII, ADEA, and GINA Claims

1. The Summary-Judgment Evidence
In his EEOC charge, Goswami asserted ordines under the ADA. He did not assert Title
VII, ADEA, or GINA claims. Goswami markeahly the box for “disability.” (Docket Entry No.
27, Ex. 21 (Goswami EEOC Charge)). In the seotif the charge asking for allegations, Goswami
identified only the defendants’ alleged digunation “due to my disability.” Ifl.). Goswami did
not mention in his EEOC charge purported dieanation based on his national origin (Title VII),
age (ADEA), genetic information (GINA), or retaliation.
2. Discussion
An employee must exhaust administrative remedies before filing an action in federal court
against an employer for violations ditle VII, the ADEA, and/or GINA. See, e.g., Turner v.
Novartis Pharms. Corp442 F. App’x 139, 141 (5th Cir. 2011) (Title VIarrett v. Judson Indep.
Sch. Dist.299 F. App’x 337, 343 (5th Cir. 2008) (ADEA)aylor v. Books A Million, In¢296 F.3d
376, 378-79 (5th Cir. 2002) (Title VIliJulian v. City of Houstar814 F.3d 721, 725 (5th Cir. 2002)
(ADEA). Exhaustion occurs when an employeestinfiles a charge with the EEOC and receives
a statutory notice of right to su&ee Taylar296 F.3d at 37%ee alsat2 U.S.C. § 2000e-5(e)(1)
(Title VII charge filing requirement; 42 U.S.C2800e-5(f)(1) (Title VII right to sue requirement);
29 U.S.C. § 626(d) (ADEA charge-filing requirement).
Assuming an employee timely files an EEOC glesaind receives a right to sue notice from

the EEOC, the employee may pursue only those claims that can “reasonably be expected to grow
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out of the charge of discrimination3eeYoung v. City of Houste®06 F.2d 177, 179 (5th Cir.
1990). An employee’s failure to include a clamhis EEOC charge prevents the employee from
suing on that claim, unless what was in the charge would have led the EEOC to investigate and
would have put the employer on notice that Goswemnild be pursuing that claim. Goswami failed
to exhaust his administrative remedies as to these claims. Goswami cannot remedy his failure to
exhaust his administrative remedies as to kle VII, ADEA, and GINA claims by filing another
charge of discrimination because it has beemfare than 300 days since the alleged violations
E.E.O.C. v. Rock-Tenn Servs. Co., 801 F. Supp. 2d 810, 822 (N.D. Tex. 2012) (noting that
“Title VIl requires that an employee file a chaaliscrimination witithe EEOC within 300 days
of the alleged discriminatory practice®ee alsal2 U.S.C. § 2000e-5(e)(1).
IV.  Conclusion

Chevron has submitted extensive summary-judgment evidence showing that, as a matter of
law, Goswami cannot recover on any of his clai@®swami has failed, in his several replies, to
point to summary judgment evidence that raiskectual dispute material to determining whether
he has a claim supporting an inference that heezaver under the claims and statutes he invokes.
Chevron is entitled to summary judgment dissimg all Goswami’'s claims. Final judgment is
entered by separate order.

SIGNED on October 3, 2013, at Houston, Texas.

A Ay

ee H. Rosenthal
United States District Judge
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