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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

VANCE EDWARD JOHNSON,

Petitioner,

VS. CIVIL ACTION NO. 4:12-CV-3122

RICK THALER,

w W W W W W W W

Respondent.

OPINION ON DISMISSAL

Petitioner Vance Edward Johnson, an inmate incatee in the Texas Department of
Criminal Justice — Correctional Institutions Diwagi (TDCJ-CID), has filed aro se petition for
writ of habeas corpus pursuant to 28 U.S.C. § 22bdllenging his robbery conviction, for
which he was sentenced to life imprisonment. ([@2dbdko. 1.) Respondent filed a motion for
summary judgment (Docket No. 15), to which Petiéiohas filed a response (Docket No. 16).
After considering the pleadings and the entire mcthe Court will grant Respondent’s motion
for summary judgment, and dismiss this habeasi@etit

BACKGROUND AND PROCEDURAL HISTORY

Petitioner was indicted on a charge of robberydnse number 1031454 in the 184
District Court of Harris County, Texas (Docket Nd.-10 at 12), to which he entered a plea of
not guilty (Docket No. 11-38 at 81). A jury heardidence of the following, as summarized in
pertinent part by the First Court of Appeals for tate of Texas:

Sam Shbaiti, the complainant, testified that oneJaf, 2005, he
was working as a bank teller for Compass Bank wlehnson], with a
black bag in hand, approached him and said, “Ruthal money on the
counter, or I'm going to blow your fucking head.bffThe complainant

placed the money on the counter because [Johnsay toncealing his
hand in the bag as though he had a gun.” Whilectraplainant was
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putting money on the counter, [Johnson] kept tgllmm, “If you don’t

hurry up, I'm going to blow your head off. | willicking kill you.” When

the complainant said, “[T]hat's all | have,” [Jolom$ told him to turn

around and take four steps. After taking four stefhe complainant
looked back and saw that [Johnson] was gone.

Federal Bureau of Investigation (“FBI”) Special &g R. Sharp
testified that on June 20, 2005, ten days afteCitvapass Bank robbery, a
man robbed a nearby Sterling Bank. After obtairandescription of the
man who had robbed the Sterling Bank, Sharp “stgrtgrolling the area
looking” for any sign of the robber. As he wasvdrg on the road that
runs behind the Sterling Bank, Sharp noticed [Johhsvalking towards
the University of Houston. Because [Johnson] nedchhe general
description of the man who had robbed the Steliagk, Sharp pulled up
next to him and, after identifying himself as a@gpkagent with the FBI,
asked [Johnson] for his identifying informatiore.j.“date of birth, social
[security number], address, employment, [and otlgerjeral things that
[Sharp typically] would ask somebody in an intewie After [Johnson]
explained that he was a student at the Universityouston and provided
the requested identifying information, Sharp “[wéack to the office and
began preparing [his] paperwork.” However, whearfrbegan checking
the information that [Johnson] had given him, hecdvered that although
[Johnson’s] name was accurate, other informatios fatse.

When Sharp discovered that [Johnson] had provided with
inaccurate information, he began to suspect tloditr{Son] may have been
involved in the Compass Bank robbery. Sharp shalwedomplainant a
photographic array containing a photograph of [$onih and five other
men, and the complainant identified [Johnson] asntlan who had robbed
him at the Compass Bank on June 10, 2005. Basdldabmdentification,
a police officer obtained an arrest warrant fohpkon], and Sharp drove
to [Johnson’s] residence, accompanied by FBI Spégant Cheatam, to
arrest [Johnson]. When they arrived at [Johnsa@sidence, Sharp saw
[Johnson] exit the house, so he called [Johnson&he. [Johnson]
pointed over Sharp’s shoulder and said that the thah Sharp was
looking for was over there. Then [Johnson] ran atidmpted to scale a
fence, but before [Johnson] could climb over thecé& “Cheatam was
able to grab him.” Sharp and Cheatam then “tufdetinson] over to the
custody of the Houston Police Department.” HoudRatice Department
Sergeant D. Ryza testified that he investigatetirjdon’s] involvement in
the robbery of Compass Bank. On June 22, 2008r gfbhnson] “had
been placed under arrest by FBI agents,” Ryza weeftohnson’s] house,
and Kathy Alvarez, who said she had been stayinth@athouse with
[Johnson] “on and off” for approximately three weglgave Ryza consent
to search the home. Ryza and four other policear searched the
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house and found approximately $3,000 in cash hidiieoughout the
house.

Johnson v. Sate, No. 01-07-00461-CR, 2009 WL 1331857 at *1-2 (TApp.—Houston [1st
Dist.] 2009, pet. ref'd) (not designated for pubtion). The jury found Petitioner guilty and,
after finding the allegations in two enhancememageaphs stating that Petitioner had two prior
felony convictions true, assessed punishment ®fififprisonment. (Docket No. 11-38 at 81.)

On direct appeal, Petitioner asserted that thed tourt erred in denying Petitioner’s
motion to suppress evidence, admitting testimorguabn extraneous offense (the Sterling Bank
robbery), and denying his motion for a mistrialeafadmitting evidence of the extraneous
offense. Perez, 2009 WL 1331857 at *1. The state intermediatgeipte court addressed each
claim on the merits and affirmed the lower coupgdgment of conviction.ld. at *5. The Texas
Court of Criminal Appeals refused a petition fosaetionary review.

Thereatfter, Petitioner sought state habeas mti¢he following grounds:

1. He was denied due process when two jurors viewadihrestraints.
2. The trial court abused its discretion and denieitiBeer due process by:
a. denying the jury’s request during deliberations Retitioner to
stand before them;
b. informing the venire panel that two enhancemenagaphs were
alleged in Petitioner’s case;
C. attempting to cure error by instructing the jury disregard
testimony concerning an extraneous robbery;
d. denying Petitioner’'s motion to testify free frompeachment; and,
e. denying Petitioner’'s motion to suppress.
3. The trial court improperly admitted the consenséarch form in violation

of Petitioner’s right to confrontation.

4. He was deprived of the effective assistance of seluat trial because trial
counsel failed to:
a. investigate a State’s witness who could not idgrRétitioner from
a photo spread;
b. investigate whether two jurors saw Petitioner iacites;
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C. interview Petitioner’s parole officer;

d. object when the trial court denied the jury’s resjuier Petitioner
to approach the jury box;

e. object to the trial court informing the venire phtteat Petitioner
had two enhancement paragraphs; and,

f. object to the State’s closing argument.

5. He was denied the effective assistance of appetlateisel when his
counsel failed to file a motion to reset the timevhich to move for a new
trial.

(Docket No. 11-20 at 17-92.) The state distriairtositting as a habeas court, recommended
that Petitioner’'s state habeas application be deamnsl entered written findings and conclusions
of law. (Docket No. 11-39 at 23-26.) The Texasu€wf Criminal Appeals denied the
application on the findings of the trial court wotht a hearing or written order. (Docket No. 11-
32.)

In his present federal petition for writ of habeaspus Petitioner seeks relief on each of
the same grounds raised in his state habeas applicas outlined above. (Docket No. 1.)
Respondent moves for summary judgment assertiigPetéioner has failed to meet his burden
of proof under the Anti-Terrorism and Effective Bre&enalty Act of 1996 (AEDPA) and that
his claims fail on the merits. (Docket No. 15.)

STANDARD OF REVIEW

Summary judgment is appropriate where the pleadamgy summary judgment evidence
show that there is no genuine issue as to any raktact and the moving party is entitled to
judgment as a matter of law. Ef: R. Civ. P. 56(c). The moving party bears the burden of
initially pointing out to the court the basis ofetimotion and identifying the portions of the
record demonstrating the absence of a genuine fssueal. Duckett v. City of Cedar Park,

Tex., 950 F.2d 272, 276 (5th Cir. 1992). Thereaftdre‘burden shifts to the nonmoving party to
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show with ‘significant probative evidence’ that theexists a genuine issue of material fact.”
Hamilton v. Seque Software, Inc., 232 F.3d 473, 477 (5th Cir. 2000) (quoti@gnkling v. Turner,

18 F.3d 1285, 1295 (5th Cir. 1994)). The Court rgegnt summary judgment on any ground
supported by the record, even if the ground is nacged by the movant.United Sates v.
Houston Pipeline Co., 37 F.3d 224, 227 (5th Cir. 1994).

The writ of habeas corpus provides an importamt imited, examination of an inmate’s
conviction and sentencesee Harrington v. Richter, — U.S. —, 131 S.Ct. 770, 787 (2011) (noting
that “state courts are the principal forum for &®sg constitutional challenges to state
convictions”). The Antiterrorism and Effective DkaPenalty Act (AEDPA), codified as
amended at 28 U.S.C. § 2254(d), “imposes a higkheréntial standard for evaluating state-
court rulings and demands that state-court de@smmngiven the benefit of the doubt”; it also
codifies the traditional principles of finality, eoty, and federalism that underlie the limited
scope of federal habeas reviewRenico v. Lett, — U.S. —, 130 S.Ct. 1855, 1862 (2010)
(quotations omitted).

AEDPA “bars relitigation of any claim ‘adjudicatexh the merits’ in state court, subject
only to the exceptions in [28 U.S.C.] 88 2254 (d}hyd (d)(2).” Richter, 131 S.Ct. at 784. As
previously mentioned, the Court of Criminal Appealddressed each of Petitioner's present
claims on habeas review. This Court, thereforey caly grant relief if “the state court’s
adjudication of the merits was ‘contrary to, orofwed an unreasonable application of, clearly
established Federal law.”Berghuis v. Thompkins, — U.S. —, 130 S.Ct. 2250, 2258 (2010)
(quoting 28 U.S.C. § 2254(d)(1)). The focus ofthiell-developed standard “is not whether a
federal court believes the state court's deternmonatwas incorrect but whether that

determination was unreasonable—a substantiallyehigireshold.” Schriro v. Landrigan, 550
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U.S. 465, 473 (2007). Thus, AEDPA serves as artagainst extreme malfunctions in the
state criminal justice systems,” not as a vehioledrror correction.Richter, 131 S.Ct. at 786
(citation omitted);see also Wilson v. Cain, 641 F.3d 96, 100 (5th Cir. 2011). “If this stardiis
difficult to meet, that is because it was mearti¢d Richter, 131 S.Ct. at 786.

“Review under § 2254(d)(1) focuses on what a staw@t knew and did.” Cullen v.
Pinholster, — U.S. —, 131 S.Ct. 1388, 1399 (2011). Recoggizhat “[i]jt would be strange to
ask federal courts to analyze whether a state 'soadjudication resulted in a decision that
unreasonably applied federal law to facts not leetbe state court,Pinholster explicitly held
that “[i]f a claim has been adjudicated on the tseby a state court, a federal habeas petitioner
must overcome the limitation of § 2254(d)(1) on tbeord that was before that state couttd’,
131 S.Ct. at 1399, 1400. Thus, “evidence introduire federal court has no bearing on §
2254(d)(1) review.”ld., 131 S.Ct. at 1400.

While Rule 56 of the Federal Rules regarding surgmuaigment applies generally “with
equal force in the context of habeas corpus ca&kark v. Johnson, 202 F.3d 760, 764 (5th Cir.
2000), it applies only to the extent that it doed oonflict with the habeas rulesSmith v.
Cockréll, 311 F.3d 661, 668 (5th Cir. 2002)rogated on other grounds by Tennard v. Dretke,
542 U.S. 274 (2004). Therefore, section 2254 Jeyhich mandates that findings of fact made
by a state court are presumed correct, overridettinary rule that, in a summary judgment
proceeding, all disputed facts must be construetthenlight most favorable to the non-moving
party. Id. Unless the petitioner can “rebut[] the presumptaf correctness by clear and
convincing evidence” as to the state court’s figgirof fact, those findings must be accepted as

correct. Id.
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DISCUSSION

|. Restraints

Petitioner asserts that he was denied a fair belause on one occasion two jurors
allegedly observed him wearing leg restraints an¢burtroom. This incident allegedly occurred
during jury selection when two jurors remainedha tourtroom to speak with the judge or have
paperwork signed as Petitioner was being led oth@fcourtroom. (Docket No. 11-45 at 23; 6
R.R. 10-13.) Petitioner alleges that he mentidhedncident to his attorney, Mr. Hale, but no
immediate action was taken. Petitioner broughtiticelent to the trial court’s attention himself
at the start of the punishment phase of his tndlthe following discussion ensued:

THE DEFENDANT: Two of the jurors already seen nmackled. For
them not to see me shackled now makes no differefie® to 12.

THE COURT: What makes you think the jurors saw gbackled?

THE DEFENDANT: Don’t make me think. | know theydd They were
standing right there when | passed through.

THE COURT: I'm not familiar with that.

THE DEFENDANT: | am. The one about 50-somethindpn’t know
her number; but | know her face. She was standgig there. She had to
talk to you, you know. You told her to whatevey,dtay here; and she
going to talk to you, approach the bench. She wight there to stand
right there; and then you stand up there talkinghie black guy, only
black guy on the jury. You signing his thing. I'standing right here.
Shackled both times, you know.

THE COURT: Why didn’t you just put your feet undbe table?

THE DEFENDANT: Because they told me to stand ug gm out.

THE COURT: The bailiff? And which bailiff was ttta

THE DEFENDANT: | don’'t know. | think—I don’t thik he was paying

attention on one of them. One was standing—rilgbitet, and you walked
right here past her.

7131



THE COURT: Okay. We try to be very careful tha¢ jurors do not see
you shackled, and the shackles are covered wittk dbric so it's less
noticeable. Are you aware of any of this?

THE BAILIFF: Totally unaware, Judge.

THE COURT: How about you?

THE BAILIFF: |—

THE DEFENDANT: Everybody saw it.

THE COURT: Wait just a minute.

THE DEFENDANT: I told my lawyer—

THE COURT: They get to talk, too. And were youaagvof any of this?

THE BAILIFF: The time | was out here, he was untder table. There
was no way.

THE COURT: His feet?

THE BAILIFF: Sorry. His feet were under the taltben | was here, and
| always watch that. So—

THE COURT: | try to watch for that, and | didn’ptice it. Did you
notice anything, Mr. Hale?

MR. HALE: | have spoken with my client about it.did not notice it at
the time. | intended to talk to the jurors abdutrice the trial is over, to
see about a Motion for New Trial.

THE COURT: Okay. Well, did you want to be heardtbat?

MR. MAYR: | want to clarify something for the remb When the
defendant was referring to “over there,” he wasnrgig to the area on the
opposite side of the courtroom in front of the dtmrthe holdover cell,
which is approximately some 20 feet from the jumyxb If Deputy
Durham is correct, | don't believe the jurors ewsoved out of the jury
box area located on the north side of the courtrodrhe area that the
defendant was pointing to was on the south sidiaefcourtroom. So, |
don’t think it would have been possible that anyja were over in that
area.
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THE COURT: | presume he was talking about jurgestbn.
MR. HALE: Yes, Your Honor.
THE DEFENDANT: Thank you.

MR. HALE: Your Honor, if | may, what he is talkingoout, there was a
black male juror who came up to get some papensigked by you. And
| believe what my client is saying is that at thiate he was over here
close to where the coordinator’s bench is and tibffts bench is while
the person was leaning over talking to you. Serdlwould have been a
direct line of sight from where the person was toere my client was
standing. And | do believe that's what he’s tatkimbout. And | don’t
have a specific recollection of this, but | woulot ie surprised to find it
is true that simply a matter when we sent the jomy but one or two
lingered behind to take care of another matter.d Aithink everybody
missed it except for perhaps my client.

THE COURT: Because normally the bailiffs don’t neolwim away from
the table if there are jurors around.

THE BAILIFF: That's right. No movement.

THE COURT: Everyone put everything on the recdrdytwant to put
on? You have something else?

MR. MAYR: We’'re done.
(id.)
In response to Petitioner's state habeas applitafir. Hale submitted an affidavit
stating the following in regard to this claim:
| was with Mr. Johnson throughout the entirety toé trial. | have tried
over 150 felony trials in my career and am alwagstious whenever my
clients are in restraints. | was not aware ofnaetwhen Mr. Johnson’s

restraints were in view of the jury.

Mr. Johnson did comment on a time when he belighata juror
might have seen his shackles. | believe thatuhigely that he was seen
in that manner because of the time, place and dmgleelieves it might
have occurred. | further believe that if he wasnsan such a manner, it

9/31



would have been a fleeting glimpse and would haero bearing on the
outcome of the trial.

(Docket No. 11-39 at 14-15.) The state habeast dound Mr. Hale’s affidavit credible and the
facts asserted therein to be true. (Id. at 23.)
Based on this record the state habeas court rhad®ltowing findings of fact regarding

this claim:

3. The Court finds based on the credible affidavideff Hale that Hale

was with the applicant throughout the entirety bé ttrial and Hale

believes that it is unlikely that a juror obsentbé applicant in shackles

due to the time, place, and angle the applicareseipon. See March 16,

2012, Affidavit of Jeff Hale.

4. The Court finds based on the credible affidavVieff Hale that Hale

believes that if a juror did see the applicanthackles it would have been

a fleeting glimpse and would have had no bearinghenoutcome of the

trial. See March 16, 2012, Affidavit of Jeff Hale.

5. The Court finds based on the credible affida¥ieff Hale that Hale

does not recall whether he inquired or investigatdubther any jurors

observed the applicant in shackleSee March 16, 2012, Affidavit of Jeff

Hale.

6. The Court finds that the court reporter’s receugports a finding that
jurors did not observe the applicant shackled. R\R. at 11-12.)

(Docket No. 11-39 at 23-24.) Based on its owneenvof the record and the findings of the trial
court, the Texas Court of Criminal Appeals denietlef on this claim without a hearing.
(Docket No. 11-32.) Because the denial amounentadjudication on the meritsge Sngleton
v. Johnson, 178 F.3d 381, 384 (5th Cir. 1999), the factuatlings underlying the adjudication
are presumed correct unless rebutted by clear andircing evidence.Neal v. Puckett, 239
F.3d 683, 696 (5th Cir. 2001).

The Supreme Court has held that “the Fifth andrtéeenth Amendments prohibit the use

of physical restraints visible to the jury absertial court determination, in the exercise of its
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discretion, that they are justified by a state regé specific to a particular trial.”"Deck v.
Missouri, 544 U.S. 622, 629 (2005). However, use of rgggadoes not undermine the
presumption of innocence, and no specific findih@ @tate interest is required, if the restraints
are obscured from the view of jurors. This is lseaonly “[v]isible shackling undermines the
presumption of innocence and the related fairnésisecfactfinding process.1d. at 630;Chavez

v. Cockréell, 310 F.3d 805, 808-09 (5th Cir. 2002). Moreoueg, Eifth Circuit has long held that
“brief and inadvertent exposure to jurors of defemd in handcuffs is not so inherently
prejudicial as to require a mistrial, and defenddo@ar the burden of affirmatively demonstrating
prejudice.” United Sates v. Diecidue, 603 F.2d 535, 549 (5th Cir. 1979). On collateeaiew

of a state conviction, a federal court will graabkas relief only when the use of restraints “had
a substantial and injurious effect or influencedetermining the jury's verdict.”Hatten v.
Quarterman, 570 F.3d 595, 604 (5th Cir.2009) (citations anenmal quotation marks omitted).
Overwhelming evidence of a defendant's guilt maguiécient to render harmless any error in
shackling a defendantd.

Petitioner has not presented clear and convincindeace rebutting the state habeas
court’s finding that jurors did not see Petitionershackles. Petitioner’'s only rebuttal to the
habeas court’s finding is a seeming inconsisterstyvéen Mr. Hale's statements in the trial
record and his habeas affidaVitHowever, Mr. Hale’s statement at trial that heotid not be

surprised to find” that the incident occurred astlP@er asserted, does not necessarily contradict

! Mr. Hale stated during trial, “I don’t have a sgecrecollection of this, but | would not
be surprised to find it is true that simply a maitdhen we sent the jury out but one or two
lingered behind to take care of another matter.d Arthink everybody missed it except for
perhaps my client.” (Docket No. 11-45 at 23, 6 RR-13.) However, in his habeas affidavit
Mr. Hale stated, “I was not aware of a time when Bbhnson’s restraints were in view of the
jury”; and, “I believe that it is unlikely that heas seen in that manner because of the time, place
and angle he believes it might have occurred.” ci@dNo. 11-39 at 14-15.)
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his later statement that he “believe[s] that iindikely that [Petitioner] was seen in that manher.
Instead, it simply confirms that Mr. Hale did neoivestigate the incident further, given his
skepticism as to whether it occurred and his behet it did not make a difference in the
outcome of the trial. Because Petitioner has net Inis burden of rebutting the state habeas
court’s finding on this issue, it must be accegedorrect on federal habeas review.

Based on the record before it, the state courtsatl®f Petitioner’'s shackling claim was
not contrary to, nor did it involve an unreasonaipelication of, clearly established Federal law.
Moreover, the state habeas court’s determinatian tiiie incident did not occur as Petitioner
alleges was not an unreasonable determinationeofattts in light of the evidence presented in
that proceeding. Having found that jurors did abserve Petitioner in shackles, there was no
reason to inquire whether the trial court made réguired determination und@&weck before
allowing Petitioner to be shackled during trialy meas it necessary to address whether doing so
resulted in any prejudice to Petitioner. Becabtgerécord does not support Petitioner’s assertion
that jurors saw him in shackles at trial, Petitioisenot entitled to relief on this claim.

[I. Trial Court Error

In reviewing claims of trial court error on fedefahbeas review, the question is not
whether the state trial court properly appliedesgtidentiary rules, but whether the petitioner’'s
federal constitutional rights were violated by #hate trial court’s rulings on evidentiary matters.
See Bigby v. Dretke, 402 F.3d 551, 563 (5th Cir. 2005) (holding feddralbeas review of a state
court's evidentiary ruling focuses exclusively onhather the ruling violated federal
constitutional protections). Due process is ingikd only for rulings “of such a magnitude” or
“so egregious” that they “render the trial fundamaéig unfair.” 1d. Relief will be warranted

only when the challenged evidence “played a crucitical, and highly significant role in the
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trial.” Id. The due process inquiry must consider the sicgmite of the challenged evidence “in
the context of the entire trial."'See Gonzales v. Thaler, 643 F.3d 425, 430-31 (5th Cir. 2011).
The test to determine whether a trial error rendléhe trial fundamentally unfair is whether
there is a reasonable probability that the verdight have been different had the trial been
properly conducted.See Guidroz v. Lynaugh, 852 F.2d 832, 835 (5th Cir. 1988pgers v.
Lynaugh, 848 F.2d 606, 609 (5th Cir. 1988).

A. Denial of Request for Petitioner to Stand Befdury

Petitioner asserts that the trial court erred byyd® a juror’'s request for Petitioner to
stand before the jury, take off his glasses an#d the jurors directly in the face. (Docket No. 1
at 6.) The episode occurred during deliberatiofter @ahe jury was allowed to view video
surveillance footage from the bank robbery. (Dodke. 11-15 at 2-4; 4 R.R. 206-13.) The
request was ultimately denied based on the Statkjection. (Id. at 4; 4 R.R. 212-13))
Petitioner asserts that the denial was an abusbsofetion under Article 36.02 of the Texas
Code of Criminal Procedure because bank survedldaotage presented to the jury was fuzzy
and the juror merely wanted to get a closer lookPatitioner for identification purposes.
Petitioner further contends that the only reasendburt denied the request was its unwarranted
concern about removing Petitioner’'s shackles aedptbssibility that he might “pounce on the
jurors.” (Docket No. 16 at 13.)

Petitioner has not shown any fundamental unfairresgting from the denial of a juror’s
request to view Petitioner up-close. The recordsdoot support Petitioner’'s contentions that
there was no objection to the request, or thatcthet denied the motion based on unfounded
fears about security. Instead, the motion wasrlgiedenied based on the State’s objection.

(Docket No. 11-15 at 4; 4 R.R. 212-13.) Petitishargument that the denial violated the Texas
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rules of criminal procedure is unavailing becausgehserror “does not justify federal habeas
corpus relief unless it is of such magnitude asotastitute a denial of fundamental fairness under
the due process clausekillern v. Estelle, 720 F.2d 839, 852 (5th Cir. 1988y0wn v. Dretke,

419 F.3d 365, 376 (5th Cir. 2005). Petitioner hast presented any Supreme Court precedent
showing that it was fundamentally unfair to denwg flaror’'s request in this instance. And,
Respondent correctly notes that granting the reéquag have contravened state law prohibiting
the introduction of evidence after the conclusidnclmsing arguments. Pena v. Sate, 353
S.W.3d 797 (Tex. Crim. App. 2011) (citingilliams v. Sate, 35 Tex. Crim. 183, 32 S.W. 893,
894 (1895)). Finally, one juror’'s request for asdr look at Petitioner does not show that the
jury was unable to properly evaluate the evideasethe jury clearly had ample opportunity to
observe Petitioner throughout the trial. Thusitideer is not entitled to relief on this ground.

B. Statements to Venire Panel about EnhancemaeatiR@hs

Petitioner next asserts that the trial court ebrgdnforming the venire panel about two
enhancement paragraphs in Petitioner’'s indictmégBtocket No. 1 at 8.) Petitioner cites one
instance during jury selection in which the tri@ud stated, while explaining enhancements
generally, “The enhancement paragraph just saygasepreviously convicted of such and such
offense on such and such date, such and such saalt,and such cause number.” (Docket No.
11-12 at 58; 3 R.R. 29.) Petitioner contends ti@tcourt’'s use of the definite article “the” and
the pronoun “he” shows that the court was spedifiaaferring to Petitioner. However, when
read in context, the record does not support Begtis contention. Instead, the record reflects
that the trial court only discussed enhancementsglyury selection in hypothetical terms and
did not mention Petitioner’s prior criminal historgr the specific enhancements in his

indictment. The statement challenged by Petitiomas made while the judge was explaining
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the effect of enhancements on sentencing rangesrglgnand was merely intended to clarify
what an enhancement is. Because Petitioner hashostn any prejudice resulting from this
statement, the Court denies relief on this ground.

C. Instruction to Disregard Testimony about Ex¢t@uns Offense

Petitioner challenges the trial court's decision dore the improper admission of
testimony regarding the Sterling Bank robbery bstruncting the jury to disregard. (Docket No.
1 at 7, 9; Docket No. 2 at 12-14.) Petitioneredishis issue on direct appeal and the First Court
of Appeals of Texas reasoned as follows:

Generally, a timely instruction to disregard curas error
associated with an improper question and answesh ene regarding
extraneous offenseQvalle v. Sate, 13 S.W.3d 774, 783—-84 (Tex. Crim.
App. 2000);see Kemp v. Sate, 846 S.W.2d 289, 308 (Tex. Crim. App.
1992) (concluding that testimony referring to inaskible extraneous
offense was rendered harmless by instruction toegiésd because
testimony “was not so inflammatory as to underntime efficacy of the
trial court's instruction to disregard”). Moreoy&re presume that a jury
will obey a trial court’s instruction to disregatohless “the evidence is
clearly calculated to inflame the minds of the juagd is of such a
character as to suggest the impossibility of wiglndng the impression
produced on their minds.Ladd v. State, 3 S.W.3d 547, 567 (Tex. Crim.
App. 1999) (quoting Gardner v. State, 730 S.W.28, ®P6 (Tex. Crim.
App. 1987),cert. denied, 484 U.S. 905, 108 S. Ct. 248, 98 L.Ed.2d 206
(1987)); see Baker v. Sate, 177 S.W.3d 113, 126 (Tex. App.—Houston
[1st Dist.] 2005, no pet.) (citin@ardner, 730 S.W.2d at 696). Only an
extremely inflammatory statement overcomes thisyomrgtion. See Long
v. State, 823 S.W.2d 259, 267 (Tex. Crim. App. 1991) (hoidithat
instruction to disregard cured prejudice creategimsecutor’'s argument
that compared defendant to Adolf Hitlekjpgan v. State, 698 S.W.2d 680,
683-84 (Tex. Crim. App. 1985) (holding that instran to disregard cured
prejudice created by prosecutor’s reference to tsexwal relationship
between defendant and her alibi witness).

Here, the only testimony about the Sterling Baokbery came
from Special Agent Sharp, who testified that hekedl to appellant
because appellant appeared to match the physisatipion of the man
who had robbed the Sterling Bank. Sharp neveedt#tat appellant
robbed the Sterling Bank. In fact, he testifiedtthe did not believe that
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appellant had been involved in the Sterling Bankbeyy. Sharp’s
testimony explained how appellant became a suspéice Compass Bank
robbery. Appellant does not explain in his brigfimor do we find
evidence in the record, that Sharp’s fleeting \fee to the Sterling Bank
robbery was so inflammatory that it could not haeen cured by the trial
court’s instruction. Accordingly, we hold that ampssible error in
admitting the testimony about the Sterling Bankoery was cured by the
trial court’s instruction to disregardsee Ovalle, 13 S.W.3d at 783-84.
Johnson v. Sate, slip op. (Docket No. 11-3) at 9-10. Because thés “the last reasoned
opinion” on the matter, it must be reviewed to daiee whether the denial of this claim was
contrary to, or an unreasonable application ofgfaldlaw. See Yist v. Nunnemaker, 501 U.S.
797, 803 (1991).

The Supreme Court has held that the admissionidéece may violate the Due Process
Clause of the Fourteenth Amendment if the evidesnc¢so unduly prejudicial that it renders the
trial fundamentally unfair.” Payne v. Tennessee, 501 U.S. 808, 825, 111 S. Ct. 2597, 115
L.Ed.2d 720 (1991) (citin@arden v. Wainwright, 477 U.S. 168, 179-83, 106 S. Ct. 2464, 91 L.
Ed.2d 144 (1986))see also Porter, 709 F.2d at 957 (quotinglendiola, 635 F.2d at 491). In
Enriquez v. Procunier, 752 F.2d 111 (5th Cir. 1984), the Fifth Circuilch¢hat an extraneous
offense may be admitted into evidence without tiota the Due Process Clause if the
government makes a “strong showing that the defgndammitted the offense” and the
extraneous offense is “rationally connected with tfifense charged.Procunier, 752 F.2d at
115. Still, “the erroneous admission of prejudi@aidence will justify habeas relief only if the
admission was a crucial, highly significant faciorthe defendant's conviction.Neal v. Cain,
141 F.3d 207, 214 (5th Cir. 1998). Finally, eveheve evidence of an extraneous offense is
admitted in error, to obtain habeas relief the teter must show that the evidence had a

substantial and injurious effect or influence determining the jury's verdict.” Wood v.
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Quarterman, 503 F.3d 408, 414 (5th Cir. 2007) (quotiBgecht v. Abrahamson, 507 U.S. 619,
637, 113 S. Ct. 1710, 123 L.Ed.2d 353 (1993)).

The record does not show that the admission oifriesty concerning the Sterling Bank
robbery had a substantial and injurious effecinfluence in determining the jury’s verdict here.
The record shows that the trial court allowed Sgleggent Sharp to bring up the Sterling Bank
robbery on the understanding that additional testiynwould be elicited to satisfy th&ocunier
test; however, after the prosecution failed to f@mofdditional evidence linking Petitioner to the
Sterling Bank robbery the court determined that @hginal testimony was inadmissible and
properly instructed the jury to disregard it. (Ret No. 11-14 at 44-46; 4 R.R. 162-71.)
Petitioner has not shown that this decision wasruial, highly significant factor in his
conviction, especially given the victim Sam Sbaitompelling testimony identifying Petitioner
as the perpetrator of the Compass Bank robberythdsppeals court noted, Sharp’s testimony
about the Sterling Bank robbery merely explainedv Heetitioner became a suspect in the
Compass Bank robbery. Sharp did not testify theitiBner robbed the Sterling Bank, instead,
he clearly stated that he did not believe thattidagr had been involved in that robbery. Thus,
there is no reason to believe that Sharp’s merdifotne Sterling Bank robbery was so unduly
prejudicial that it rendered the trial fundamentalhfair. Because Petitioner has not shown that
the instruction to disregard was insufficient toecany possible error, Petitioner is not entitied t
relief on this ground.

D. Denial of Motion to Testify Free from Impeachmé¢‘ Theus Motion”)

Petitioner asserts that the trial court abusedigisretion by denying his motion to testify
without being subject to impeachment using his mpemnvictions, as permitted und€&heus v.

Sate, 845 S.W.2d 874 (Tex. Crim. App. 1992). Under Ra08 of the Texas Rules of Evidence,
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a witness’s credibility may be attacked using enaethat the witness has been convicted of a
felony or a crime involving moral turpitudeSee Tex. R. Evid. 609(a). Theus identifies the
factors a Texas court must consider in determiniigether convictions may be used for
impeachment purposes under Rule 609(a). Applyinge factors, the trial court determined that
Petitioner's prior felony convictions for briberypauthorized use of a motor vehicle, theft,
aggravated assault and theft of an automobile wbelddmissible for impeachment purposes
should Petitioner choose to testify. (Docket Nb.14 at 44-46; 4 R.R. 171-77.) Based on this
ruling, Petitioner stated on the record that he it wish to testify and declined to put on a
defense. (Id.at47;4 R.R. 178.)

Because the trial court made its determination dasestate law, this Court may not sit
in judgment of that decisionCreel v. Johnson, 162 F.3d 385, 395 (5th Cir. 1998grt. denied,
526 U.S. 1148, 119 S. Ct. 2027, 143 L. Ed.2d 10389); Weeks v. Scott, 55 F.3d 1059, 1063
(5th Cir.1995). Instead, to obtain relief on tlklaim Petitioner must show that the decision
“render[ed] the trial fundamentally unfair.Bigby, 402 at 563. Petitioner’s only argument that
the trial court’s ruling was unfair, is that theucbknew Petitioner was facing a possible life
sentence and that he was the only potential witf@sthe defense. Thus, Petitioner contends
that by denying hiheus motion the trial court essentially denied him @pgoortunity to put on
any defense.

Petitioner’s reasoning is not persuasive. Pettidms not offered any support for his
contention that the availability of other withesdes the defense has any bearing on the
determination whether prior convictions can be usgdmpeachment purposes under state or
federal law. Petitioner also fails to show that thiling denied him an opportunity to put on a

defense. Petitioner was not denied the opportuaitestify, but merely the ability to do so free
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from impeachment using his prior convictions. fater’s decision not to testify was clearly a
strategic decision made in consultation with hikedse counsel and Petitioner was aware there
were no other defense witnesses available whendu® rthis decision. Because Petitioner has
not shown that the denial of hi$ieus motion rendered his trial fundamentally unfaiistblaim

is without merit.

E. Denial of Motion to Suppress

Petitioner’s remaining claims of trial court eriame based on the denial of his motion to
suppress evidence obtained from the warrantlesstsed his home. (Docket No. 1 at 10;
Docket No. 2 at 18-23.) The search was conducatesupnt to a Voluntary Consent for Search
and Seizure form signed by Kathy Alvarez, an indlinail who was present in Petitioner's home
at the time of his arrest. (Docket No. 11-18 at 8@®.R. State’s Exhibit 2.) Petitioner claims
that Alvarez did not have authority to consent e search, that she was never properly
identified, and that the prosecution made no attdmmake her available for cross-examination
either during the suppression hearing or at trf{fBlocket No. 1 at 7; Docket no 2 at 11.)

Petitioner first contends that the trial court drbyy admitting the consent to search form
during the suppression hearing because Petitioasrnat given an opportunity to confront Ms.
Alvarez. In Crawford v. Washington, 541 U.S. 36 (2004), the Supreme Court held that
admission of out-of-court “testimonial statemenisilates the Confrontation Clause unless the
declarant is unavailable and the defendant hadba @pportunity to cross-examine the declarant
regarding the statementE£rawford, 541 U.S. at 68-69. IDavis v. Washington, 547 U.S. 813
(2006), the Court clarified what qualifies as astimonial”’ statement, explaining:

Statements are nontestimonial when made in theseowf police

interrogation under circumstances objectively iatitgy that the primary
purpose of the interrogation is to enable policeistance to meet an
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ongoing emergency. They are testimonial when theugistances
objectively indicate that there is no such ongangergency, and that the
primary purpose of the interrogation is to estdiblis prove past events
potentially relevant to later criminal prosecution.

Davis, 547 U.S. at 822.

Although Petitioner asserts that Alvarez’s consgatement is testimonial undbavis,
he has not presented any legal authority suppohimgontention that the right to confrontation
applies to suppression hearings. Because neiteeBtipreme Court nor the Fifth Circuit have
ever held that the right to confrontation appleptetrial proceedings, Petitioner may not obtain
federal habeas relief based on the admission ofarAlk/ consent statement during the
suppression hearingSee U.S. v. Morgan, 505 F.3d 332, 338 (5th Cir. 2007) (noting thdte"t
Fifth Circuit has not decided whethe€Crawford applies to pretrial proceedings and
determinations”).

Next, Petitioner asserts that the trial court efsgdienying his motion to suppress after
finding that the consent-to-search form was sudfitito render the search reasonable under the
Fourth Amendment. It is well settled that a claihallenging the admission of evidence at trial
pursuant to an allegedly unconstitutional searchssmizure is not cognizable in a federal habeas
proceeding if the state has provided the oppostdoitfull and fair litigation of the claimStone
v. Powell, 428 U.S. 465, 481-82 (1976). The United StategrCof Appeals for the Fifth Circuit
has held that such a search and seizure claim téeneeviewed after the petitioner has been
provided an opportunity to challenge the searchsmizure, regardless of whether he has taken

advantage of it. Janecka v. Cockrell, 301 F.3d 316, 320 (5th Cir. 2002) (citifigaver v.

Alabama, 577 F.2d 1188, 1192 (5th Cir. 1978)).
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Here, Petitioner was afforded a full and fair opgpoity to challenge the search and
seizure of evidence from his home via his pre-tmakion to suppress. Petitioner also raised this
issue on direct appeal and the First Court of AfgpefaTexas reasoned as follows:

At the pretrial hearing on appellant's motion, Cdfi Ryza testified that
when he arrived at appellant's house, appellantaltreddy been arrested.
When Ryza knocked on the front door of the housear&z arrived at the

door and, indicating that she “had custody of tloeide at that time,”

agreed to let Ryza and the other police officeerdethe house. After
obtaining Alvarez's written consent, Ryza and fotlner officers searched
appellant's house.  Appellant testified that Alvardid not have

“permission to control who came into and out of tioeise when [he] left”

and that she was staying at his house only “fardha day.”

After hearing the evidence at the pretrial hearithg trial court
found that Alvarez “was staying at the house, #i& was in control of the
house, and that she legally could give consen¢doch the house.”

Warrantless searches are presumed to be unreésohab there
are well-recognized exception$\iede v. State, 214 S.W3d 17, 24 (Tex
Crim. App. 2007). A third party may consent to a search wélem has
“equal control over and authority to use the premibeing searched.”
Maxwell, 73 S.W.3d at 281. Mutual use of the property khiad party
gives rise to common authority over the premiseh ghat the third party
may consent to a warrantless seartdh.at 281-82. Here, the trial court's
finding that Alvarez “was staying at the house” &was in control of the
house” are supported by Sergeant Ryza's testimBaged on this mutual
use ofappellant's residence, Alvarez had the authoritgdnsent to the
warrantless search of appellant's houSid. Accordingly, we hold that
the trial court did not err in denying appellantteotion to suppress
evidence.

Johnson v. Sate, slip op. (Docket No. 11-3) at 6-7. Because Ret#r had a full and fair
opportunity to litigate his Fourth Amendment claimthe state courts, this claim is precluded
here and must be dismisselloreno v. Dretke, 450 F.3d 158, 167 (5th Cir. 200@ndrews v.

Callins, 21 F.3d 612, 631 (5th Cir. 1994) (citiBgpne, 428 U.S. at 494).
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Finally, Petitioner contends that admission atl tofathe consent-to-search form itself
violated the Confrontation Clauée.However, even accepting Petitioner’s contentioat the
consent form is a “testimonial statement” for Contation Clause analysis, Petitioner has not
shown that he suffered any prejudice by its admissit trial. Petitioner offers no basis for
concluding that admission of the form itself “hadbstantial injurious effect or influence in
determining the jury’s verdict.” Brecht v. Abrahamson, 507 U.S. 619, 637-38 (1993ry v.
Pliler, 127 S. Ct. 2321, 2328 (2007) (holding that Brecht standard applies in all § 2254
proceedings). The consent form does not estalaish element of the offense for which
Petitioner was convicted, thus, the jury could hate substantially relied upon the form in
reaching its verdict. Because Petitioner cannotvsthat admission of the consent form had a
substantial injurious effect or influence, he is antitled to relief on this claim.

[1l. Prosecutorial Error

Petitioner asserts that the prosecution impropedlyed upon evidence from the
extraneous Sterling Bank robbery in its closinguangnt. (Docket No. 1 at 7, 9; Docket No. 2 at
12-14.) Specifically, Petitioner challenges thkofwing statement made by the prosecutor, Mr.
Mayr, during his closing statement:

And it's not — when he is arrested, he has gotelarghe has got large
guantities of cash on him. Grant it, that moneylddhave — [defense
counsel] is going to get up here and tell you hdathave just earned that
money working for his brother in the constructiamsimess or wherever.
Money could have come from anywhere. That's rigBut that money
came from Compass Bank. Money that was in a digex,bin, hidden in
a shaving kit.

2 Petitioner also appears to argue that admisditmiahof evidence seized in the search
independently violated the Confrontation Clause abbse that evidence was tainted by
Petitioner’s inability to confront Ms. Alvarez. iBhargument, however, is merely an extension
of Petitioner’'s Fourth Amendment claim which, ascdissed above, is not cognizable here.
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(Docket No. 11-14 at 51; 4 R.R. 192.) Petitionssexts that some of the money to which Mr.
Mayr was referring could not have come from the @ass Bank robbery because it had red dye
on it which was only used in the Sterling Bank retyp However, on collateral review the state
habeas court found, based on the court reportecerd, that “the State did not refer to an
extraneous offense during closing arguments.” Kebbdlo. 11-39 at 28.)

As a general rule, habeas corpus relief is avaldbl prosecutorial misconduct only
when the prosecutor's conduct is so egregiouseartomtext of the entire trial that it renders the
trial fundamentally unfair.Darden v. Wainwright, 477 U.S. 168, 181, 106 S. Ct. 2464 (1986).
The conduct must either be so persistent and prarenl) or the evidence so insubstantial that
but for the remarks, probably no conviction wouaVé occurred Kirkpatrick v. Blackburn, 777
F.2d 272, 281 (5th Cir.1985)dr curiam).

In this case, Petitioner has not shown, nor doappear from the record, that Mr. Mayr’s
statement was improper. Under Texas law, the peumissible areas of jury argument are: (1)
summation of the evidence, (2) reasonable deductioom the evidence, (3) answer to the
argument of opposing counsel, and (4) pleas for éaforcement. Guidry v. Sate, 9 S.W.3d
133, 154 (Tex.Crim.App.1999). As the state halweast found, the prosecutor did not directly
refer to an extraneous offense during his closmggiment; instead, he merely referred generally
to money seized from Petitioner's person and hassbeing from the Compass Bank robbery.
Petitioner has not shown that this was an unredsemzduction from the evidence. Petitioner’s
contention that money with red dye on it could hamgy come from the Sterling Bank robbery
overlooks the possibility that some of the Comp&smnk proceeds could have become
contaminated with red dye from the Sterling Bankbery. Such a reasonable deduction is

permissible on closing argument.
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Nor has Petitioner shown that the prosecutor'sstaht was so egregious as to render
Petitioner’s trial fundamentally unfair. Petitiofeeassertion that the prosecutor “inflamed the
jury [sic] minds by redirecting their thoughts backthe extraneous offense that they were told
to disregard” is specious. (Docket No. 16 at 2Bgcause the prosecutor did not directly bring
up the Sterling Bank robbery or mention the red, dyes highly unlikely that the jury would
have assumed Mr. Mayr was referring to the StefBagk robbery, much less that they would
have ignored the court’s instruction to disregarg @evidence of an extraneous offense.

Thus, Petitioner’s prosecutorial misconduct cldioes not warrant federal habeas relief.

IV. Trial Counsel Performance

Petitioner asserts that his trial counsel rendensffective assistance by failing to
investigate a potential witness and alibi, and diirfg to object to trial court and prosecutorial
errors.

The Sixth Amendment to the United States Constituguarantees a criminal defendant
the right to effective assistance of counsel. WCSNST. amend. VI. A federal habeas corpus
petitioner’s claim that he was denied effectiveistaace of trial counsel is measured by the
standard set out iftrickland v. Washington, 466 U.S. 668 (1984). To prevail on an ineffegtiv
assistance of counsel claim, a petitioner mustbéshathat his counsel’'s performance was
deficient and that the deficiency prejudiced hisedse. Ogan v. Cockrell, 297 F.3d 349, 360
(5th Cir. 2002). The failure to prove either defic¢ performance or actual prejudice is fatal to
an ineffective assistance clairareen v. Johnson, 160 F.3d 1029, 1035 (5th Cir. 1998).

Counsel’'s performance is deficient when the reprtdion falls below an objective
standard of reasonablene<3gan, 297 F.3d at 360. Judicial scrutiny of counspksformance

must be “highly deferential,” indulging in a “strgrpresumption” that “trial counsel rendered
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adequate assistance and that the challenged condsadhe product of a reasoned trial strategy.”
West v. Johnson, 92 F.3d 1385, 1400 (5th Cir. 1996). To overcorhes fpresumption, a
petitioner “must identify the acts or omissionscolunsel that are alleged not to have been the
result of reasonable professional judgmemilkerson v. Collins, 950 F.2d 1054, 1065 (5th Cir.
1993). Mere “error by counsel, even if professignanreasonable, does not warrant setting
aside the judgment of a criminal proceeding if #veor had no effect on the judgment.”
Srickland, 466 U.S. at 687-90. A deficiency in counsel sfpenance, standing alone, does not
equal ineffective assistance of counsel if no dgitgudice is demonstrated.

Counsel’s deficient performance results in acpuajudice when a reasonable probability
exists “that, but for counsel’s unprofessional esyoéhe result of the proceeding would have been
different.” 1d. at 694. “A reasonable probability is a probabilgufficient to undermine
confidence in the outcome.ld. Confidence in the outcome of the trial is undemai when
counsel’'s deficient performance renders “the restilthe trial unreliable or the proceeding
fundamentally unfair.” Pratt v. Cain, 142 F.3d 226, 232 (5th Cir. 1998) (quotibgckhart v.
Fretwell, 506 U.S. 364, 372 (1993)). “Unreliability or airhess does not result if the
ineffectiveness of counsel does not deprive therdidnt of any substantive or procedural right
to which the law entitles him.Pratt, 142 F.3d at 232 (quotirgbckhart, 506 U.S. at 372).

A claim of ineffective assistance of counsel présea mixed question of law and fact.
Valdez v. Cockrell, 274 F.3d 941, 946 (5th Cir. 2001). Because iBrét's ineffective-
assistance claims were previously considered ajedteel on state habeas corpus review, the
state court’s decisions on those claims will bertmraed only if they were “contrary to, or
involved an unreasonable application of, cleartyal@sshed Federal law, as determined by the

Supreme Court of the United States.” 28 U.S.C2842d)(1). And, Petitioner bears the burden
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of rebutting by clear and convincing evidence auak determination made on state habeas
review. 28 U.S.C. § 2254(e)(1).

A. Failure to Investigate

Petitioner claims that trial counsel renderedfewfve assistance by failing to investigate
or interview the following: (1) a potential witngssls. Penick, who was present during the
Compass Bank robbery but could not identify Petgiofrom a photo spread; (2) the jurors who
allegedly saw Petitioner in shackles; and, (3)tPekr's parole officer who allegedly could
provide an alibi for Petitioner at the time of ttedbery. (Docket No. 1 at 10; Docket No. 2 at
23-24))

Regarding the potential eye-witness, Petitioner i@sshown that failure to interview
Ms. Penick prejudiced his defense. Petitionerreffeothing to support his conclusory assertion
that Ms. Penick might have excluded Petitionertes gerpetrator of the robbery. Nor has he
refuted the state habeas court’s findings, basethercourt reporter’s record and the credible
affidavit of defense counsel, that Ms. Penick caubd have provided any beneficial testimony
because she was working the drive-thru the moroinipe offense, had her back turned to the
incident, and was not even aware that a robberybadrred. (Docket No. 11-39 at 24.)

As previously discussed, Petitioner’'s claim regagdihe jurors who allegedly saw him in
shackles is also unavailing. Because Petitionsrmiod refuted the state habeas court’s findings
that jurors did not see Petitioner in shackles #rad Mr. Hale does not believe the incident
actually occurred, Petitioner cannot show that Nale rendered ineffective assistance by failing
to interview the jurors about the incident.

Petitioner’s claim regarding a possible alibi frtws parole officer is also refuted by the

state habeas court’s findings. That court fouraks#a on the credible affidavit of Jeff Hale that .
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. . Hale contacted [Petitioner’s] alleged alibimass, his parole officer, and determined that the
parole officer would not provide testimony to sugpbe alibi defense.” (Docket No. 11-39 at
23.) Petitioner has not presented clear and camgrevidence to refute these findings. Instead,
he merely states that his parole officer later ei@r@ver speaking to Mr. Hale about a potential
alibi. However, Petitioner has not presented arswstatement from his parole officer
supporting this claim and Petitioner's hearsayest@nt is not sufficient to satisfy Petitioner’s
burden here Petitioner also contends that he signed a regidtdre parole office and cashed a
check from the parole office the same day of th#beoy and that investigation of these events
would have supported his alibi. (Docket No. 1241 However, Petitioner has not shown that
he made Mr. Hale aware of these events, and basétr.oHale’s determination that the parole
appointment would not provide an alibi for PetigonHale was not ineffective by failing to
request records related to the appointment.

Thus, Petitioner has not shown that his trial celmendered ineffective assistance by
failing to investigate possible defenses.

B. Failure to Object

Petitioner asserts that trial counsel renderedang¥e assistance by failing to object to
the following: (1) the trial court’s denial of thery’s request to view Petitioner up-close; (2) the
trial court’s discussion of the possibility for ecrdivist enhancement under state law; and (3) the
prosecutor's statements during closing argumengarding money seized from Petitioner’s
home. (Docket No. 1 at 10.) However, as discugsediously, Petitioner has not shown that
the trial court or the prosecutor erred in thestances. Thus, Petitioner cannot show that Mr.
Hale was ineffective for failing to object on thegeunds. See United States v. Gibson, 55 F.3d

173, 179 (5th Cir. 1995) (“[c]ounsel is not reqdirey the Sixth Amendment to file meritless
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motions”); Clark v. Collins, 19 F.3d 959, 966 (5th Cir. 1994) (“Failure tosmimeritless
objections is not ineffective lawyering; it is thery opposite.”).

In sum, Petitioner has not shown that the statert’'s rejection of his ineffective
assistance of counsel claims was contrary to,\mlued an unreasonable application of, clearly
established Federal law. Thus, Petitioner is miitled to federal habeas relief based on the
performance of his trial counsel.

V. Appellate Counsel Performance

Petitioner claims that his appellate counsel resdl@neffective assistance by not filing a
motion to reset the time to move for a new triaddzhon the alleged shackling incident. (Docket
No. 1 at 11.) Petitioner contends it was cleamfribe trial record that Petitioner’s trial counsel
had not followed up regarding the incident, as el $ie would, by speaking to the jurors
involved and filing a motion for new trial. Petitier further asserts that his appellate counsel
failed to investigate whether Ms. Penick or Petigids parole officer could have benefitted
Petitioner’s case.

An accused is constitutionally entitled to effeeti@ssistance of counsel on direct appeal
as a matter of rightEvitts v. Lucey, 469 U.S. 387 (1985). Claims of ineffective assise of
counsel are evaluated under the standar&rickland v. Washington, 466 U.S. 668 (1984).
Smith v. Murray, 477 U.S. 527 (1986). To establish that appeltatensel’s performance was
deficient in the context of an appeal, a petitiomeist first show that his attorney was objectively
unreasonable in failing to find arguable issuesppeal,i.e., counsel unreasonably failed to
discover non-frivolous issues and raise the@mith v. Robbins, 528 U.S. 259, 285 (2000). The
petitioner must then demonstrate that he was dgtpegjudiced by his counsel’s errorsd. at

285-286;see also Roe v. Flores-Ortega, 528 U.S. 470, 484 (2000). To establish actugluglice,
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a petitioner must show a “reasonable probabilitifatt but for his counsel's deficient
performance, “he would have prevailed on appeRbbbins, 528 U.S. at 285.

Petitioner has not satisfied his burden un8terckland as to his claims of ineffective
assistance of appellate counsel. Under the Tex#ssRf Appellate Procedure, a motion for a
new trial must be filed within thirty days aftem$¢ence has been imposed or suspended in open
court. Tex. R. App. P. 21.4. Grounds for filingch a motion include: “(e) when a material
defense witness has been kept from court by fahceats, or fraud, or when evidence tending to
establish the defendant’s innocence has been iotatly destroyed or withheld, thus preventing
its production at trial.” Tex. R. App. P. 21.3etRoner has not shown that his appellate counsel
could have made a viable motion for a new trialarttiis or any other provision. Although the
record supports Petitioner’s contention that had tounsel intended to follow up regarding the
shackling incident but failed to do so, this isuffi€ient to show that a motion for a new trial
would have had a reasonable probability of succedoreover, based on trial counsel’s
statement that he does not believe that the intidiert even occurred, had any impact on the
trial, and the habeas court’s finding that the tegord does not support a finding that jurors saw
Petitioner in restraints, there is no reason teelselPetitioner could have obtained a new trial on
this basis. Similarly, Petitioner’'s arguments relgag other potentially favorable witnesses have
also been shown to lack merit. Thus, Petitionex ma@ demonstrated a reasonable probability
that, but for his appellate counsel's conduct, hmuldl have been granted a new trial. See
McAfee v. Thaler, 630 F.3d 383, 395 (5th Cir. 2011). Nor has et@r shown that the state
habeas court’s denial of this claim on the merigs wontrary to, or involved an unreasonable
application of, federal law as set forth $rickland. Thus, Petitioner’'s claims of ineffective

assistance by appellate counsel do not merit fetaleeas relief.
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CERTIFICATE OF APPEALABILITY

A certificate of appealability from a habeas carguoceeding will not issue unless the
petitioner makes “a substantial showing of the aleof a constitutional right.” 28 U.S.C. §
2253(c)(2). This standard “includes showing tleasonable jurists could debate whether (or, for
that matter, agree that) the petition should haenlresolved in a different manner or that the
issues presented were adequate to deserve encowragéo proceed further.” Sack v.
McDaniel, 529 U.S. 473, 484 (2000) (internal quotations adtions omitted). Stated
differently, the petitioner “must demonstrate thedgsonable jurists would find the district court’s
assessment of the constitutional claims debatablerang.” I1d.; Beazley v. Johnson, 242 F.3d
248, 263 (5th Cir. 2001). On the other hand, whenial of relief is based on procedural
grounds, the petitioner must not only show thatisjis of reason would find it debatable whether
the petition states a valid claim of the deniabhafonstitutional right,” but also that they “would
find it debatable whether the district court wasrect in its procedural ruling."Beazley, 242
F.3d at 263 (quotin§lack, 529 U.S. at 484)xee also Hernandez v. Johnson, 213 F.3d 243, 248
(5th Cir. 2000). A district court may deny a cictite of appealability, sua sponte, without
requiring further briefing or argumenflexander v. Johnson, 211 F.3d 895, 898 (5th Cir. 2000).
The Court has determined that Petitioner has naten@asubstantial showing of the denial of a

constitutional right. Therefore, a certificateagipealability from this decision will not issue.
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CONCLUSION

Finding no unreasonable determination of fact oreasonable application of clearly
established federal law in the record of the gtabeeedings, the Court ORDERS the following:

1. Respondent’s Motion for Summary Judgment (Docket N§) is
GRANTED.

2. Petitioner’s application for federal habeas raseDENIED.
3. A certificate of appealability is DENIED.

4. All other pending motions are DENIED.

5. This habeas action is DISMISSED with prejudice.

The Clerk will provide a copy to the parties.

SIGNED at Houston, Texas, this 5th day of Aug@et,4.

-

MM—»HﬁA..__—

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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