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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

PROTECTORS INSURANCE AND 8

FINANCIAL SERVICES, LLC, 8
Plaintiff, 8
8
V. 8 CIVIL ACTION NO. H-12-3469
8
LEXINGTON INSURANCE CO., 8
Defendant. 8

MEMORANDUM AND ORDER

This case is before the Court on letion for Summary Judgment (“Motion”)
[Doc. # 21] filed by Defendant Lexingh Insurance Company (“Lexington”).
Plaintiff Protectors Insurance and FinacServices, LLC (“Protectors”) filed a
Response [Doc. # 24], and Defendfiled a Reply [Doc. # 27]. Having carefully
considered the record and the lgble legal authorities, the Cougrants

Defendant’s Motion for Summary Judgment.

! Plaintiff also filed a Motion for Leave to Refer Case to Mediation [Doc. # 28], and a
Motion for Leave to Take Oral Deposition of Corporate Representative (“Motion to
Depose”) [Doc. # 29]. Plaintiff seeks to depose the corporate representative pursuant
to Rule 30(a)(2) of the Federal Rules of Civil Procedure “regarding issues related to
the handling of the Plaintiff's insurance claim.” The Motion to Depose is not filed
pursuant to Rule 54(d) and, indeed, Plaintiff filed a full Response to Defendant’s
Motion for Summary Judgment. These two motionsdareed as moot.
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l. BACKGROUND

The facts in this case are not in disuln September 2009, Plaintiff was sued
in Georgia state court for tscallegedly covered by the Insurance Agents Errors &
Omissions Coverage PolicyRblicy”) between Plaintiff aghe insured and Defendant
as the insurer. Plaintiff hired a law firmrgpresent it in the Georgia lawsuit, but did
not notify Defendant of the litigation untMay 7, 2010. Plaitiff alleges that it
thereafter understood that the matter wdagddreviewed and that Defendant would
likely reimburse Plaintiff for its legal expenses in the Georgia lawsuit.

Plaintiff filed this lawsuit on Novemb&9, 2012, alleging &t Defendant failed
to pay in full the legal expenses incuriedhe Georgia lawsuit before May 7, 2010.
The dispute relates only to the $111,894.5&iorneys’ fees incurred prior to May 7,
2010. In its Second Amended ComplainbfD# 14], Plaintiff asserted a breach of
contract claim, as well as claims ofdbfaith and violation of the Texas Deceptive
Trade Practices Act (“DTPA”), fraud, breaoh fiduciary duty, a violation of the
Texas Insurance Code, and claims @mjust enrichment, quantum meruit, and
promissory estoppel. By Memorandum and Order [Doc. # 20] entered June 19, 2013,
the Court dismissed the bad faith, DTPAufitaand Texas Insurance Code claims for
failure to comply with the pleading requireng of Rule 9(b) of the Federal Rules of

Civil Procedure.
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After the deadline to completesdovery, Defendant moved for summary
judgment on the remaining claims. Thethda for Summary Judgment has been fully
briefed and is now ripe for decision.

1.  STANDARD FOR SUMMARY JUDGMENT

Rule 56 of the Federal Rules of @Rrocedure mandates the entry of summary
judgment against a party who fails to maksufficient showing of the existence of
an element essential to the party’s casel, on which that party will bear the burden
attrial. Celotex Corp. v. Catretd77 U.S. 317, 322 (198@Q)ittle v. Liquid Air Corp.,

37 F.3d 1069, 1075 (5th Cir. 1994n(bang; see also Baton Rouge Oil and Chem.
Workers Union v. ExxonMobil Cor®289 F.3d 373, 375 (5th Cir. 2002). Summary
judgment “should be rendered if the pleadirnlyse discovery and disclosure materials
on file, and any affidavits show that théseno genuine issue as to any material fact
and that the movant is entitledjtmlgment as a matter of law."eb. R.Civ.P. 56(a);
Celotex 477 U.S. at 322-23Veaver v. CCA Indus., In&29 F.3d 335, 339 (5th Cir.
2008).

For summary judgment, the initial burdiatis on the movant to identify areas
essential to the non-movant’s claim in whitiere is an “absence of a genuine issue
of material fact.”Lincoln Gen. Ins. Co. v. Reyn401 F.3d 347, 349 (5th Cir. 2005).

The moving party, however, need not nedhéelements of the non-movant’s case.
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See Boudreaux v. Swift Transp. Cif)2 F.3d 536, 540 (5th Cir. 2005). The moving
party may meet its burden by pointing ¢the absence of adence supporting the
nonmoving party’s case.’Duffy v. Leading Edge Prods., Ind4 F.3d 308, 312 (5th
Cir. 1995) (quotingSkotak v. Tenneco Resins, I@53 F.2d 909, 913 (5th Cir.
1992)).

If the moving party meets its initial kaegn, the non-movant must go beyond the
pleadings and designate specific facts showiagthere is a geme issue of material
fact for trial. Littlefield v. Forney Indep. Sch. Dis268 F.3d 275, 282 (5th Cir. 2001)
(internal citation omitted). “An issue is material if its resolution could affect the
outcome of the action. A giste as to a material faist genuine if the evidence is
such that a reasonable jury could rata verdict for the nonmoving partyDIRECT
TV Inc. v. Robsqrd20 F.3d 532, 536 (5th Cir. 2006) (internal citations omitted).

In deciding whether a genuine and matefact issue has been created, the
court reviews the facts and inferencesb® drawn from them in the light most
favorable to the nonmoving partyReaves Brokerage Co. v. Sunbelt Fruit &
Vegetable C9.336 F.3d 410, 412 (5th Cir. 2003). A genuine issue of material fact
exists when the evidence is such that a reasonablequitg return a verdict for the
non-movant.Tamez v. Manthe89 F.3d 764, 769 (5th Cir. 2009) (citiAgderson

v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986)). The non-movant’s burden is not
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met by mere reliance on the allegationd@mials in the non-movant’s pleadingee
Diamond Offshore Co. v. A&B Builders, In802 F.3d 531, 545 n.13 (5th Cir. 2002).
Likewise, “conclusory allegeons” or “unsubstantiated assertions” do not meet the
non-movant’s burdenDelta & Pine Land Co. v. Nenwide Agribusiness Ins. Go.
530 F.3d 395, 399 (5th Cir. 2008). Instead, the nonmoving party must present specific
facts which show “the existence ofgenuine issue concerning every essential
component of its case. Am. Eagle Airlines, la. v. Air Line Pilots Ass'n, Int/1343
F.3d 401, 405 (5th Cir. 2003)if@tion and internal quotatn marks omitted). In the
absence of any proof, the court will ngsame that the non-movant could or would
prove the necessary factsttle, 37 F.3d at 1075 (citingujan v. Nat'l Wildlife Fed'n
497 U.S. 871, 888 (1990)).
1. ANALYSIS

Plaintiff's remaining claims are for breach of contract, promissory estoppel,
unjust enrichment, quantum meruit, an@dwh of fiduciary duty. As explained
below, Defendant is entitled to summary judgment on each of these claims.

A. Breach of Contract Claim

In order to prevail on its breach of caattt claim, Plaintiff must establish the
existence of a contract, its own perfance or tender of performance under the

contract, a breach by Defendaanhd resulting damage®ridgmon v. Array Sys.
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Corp, 325 F.3d 572, 577 (5th Cir. 2003) (citiagpst Nat'l Bank v. Burge29 S.W.3d
580, 593 (Tex. App. — Houston [14th Dist.] 2080,pet.)). In this case, Plaintiff has
failed to present evidence that it performeler the contract prior to May 7, 2010,
or that Defendant breached the contract byato pay attorneys’ fees incurred prior
to that date.

Section Il of the Policy provides that thesured (Plaintiff) “shall not . . . incur
any costs or expenses in connectioith any claim involving payment by the
Company [Defendant], except withetkvritten consent of the CompanyséePolicy,
Exh. 1 to Motion. In this case, it is undisputed that Plaintiff incurred costs and
expenses without Defendaniisitten consent. As aresuiby the period prior to May
7, 2010, Plaintiff failed to perforras required under the contract.

The Policy provides also that “No amti shall lie against [Defendant] unless,
as a condition precedent thereto, therdl $taave been full com@ance with all the
terms of this Policy.”See id. One of the terms of the Policy is that Plaintiff must
provide prompt notice of any claim or lawsuit againsSie id.It is undisputed that
Plaintiff failed to provide notice of the Gryia litigation prior to May 7, 2010. Once
Plaintiff provided the notice required by thdiPp, Defendant paid all defense costs.
“Because an insurer’s duty to defend igdered by notice, thasurer has no duty to

reimburse the insured for defense costsrirezlibefore the insured gave the insurer
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notice of the lawsuit."Coastal Ref. & Mktg., Inc. Wnited States Fid. and Guar. Co.
218 S.W.3d 279, 294 (Tex. App. — Housitath Dist.] 2007, pet. deniedee also
Travelers Indem. Co. v. Citgo Petroleum Cot66 F.3d 761, 768 (5th Cir. 1999)
(“an insurer’s duty to defend an insursdonly triggered by the actual service of
process upon its insured andriday to the insurer”).

Plaintiff has failed to present evidencatlnaises a genuine issue of material
fact regarding the allegam that Defendant breachedoatsligations under the Policy.

B. Promissory Estoppel

“The elements of a promissory estoppel claim are: (1) a promise; (2) reliance
thereon that was foreseeable to the psom and (3) substantial reliance by the
promisee to his detrimentMiller v. Raytheon Aircraft Co229 S.W.3d 358, 378-79
(Tex. App.-- Houston [1st Dist.] 2007, no pet.) (citigglish v. Fischer60 S.W.2d
521, 524 (Tex. 1983)). In this case, Rtdf has not presented evidence that it
incurred attorneys’ fees prior to May 2010, in reliance on any alleged promise by
Defendant. Indeed, Plaintiff has not meted evidence of any promises or other
statements by Defendant prior to May2010. As a result, Defendant is entitled to
summary judgment on Plaintiff’'s promiss@stoppel claim for recovery of attorneys’
fees incurred prior to May 7, 2010.

C. Unjust Enrichment and Quantum M eruit Claims
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To recover on an unjust enrichmetim or a claim under the doctrine of
guantum meruit, “a plaintiff must establiskathl) valuable services and/or materials
were furnished, 2) to the party soughb®charged, 3) wth were accepted by the
party sought to be charged, and 4) undehsircumstances as reasonably notified the
recipient that the plaintiff, in performinggxpected to be paid by the recipient.”
Heldenfels Bros., Inc. v. City of Corpus Chri€dB2 S.W.2d 39, 41 (Tex. 1992);
Sanders v. Total Heat & Air, In248 S.W.3d 907, 913 (TeXpp. — Dallas 2008, no
pet.). Plaintiff hagailed to present evidence that @igorneys’ fees in the Georgia
litigation prior to May 7, 2010, were incurred “under such circumstances as
reasonably notified” Defendant that Piaif was incurring the fees expecting
Defendant to pay them. Indeed, it is undisputed that Defendant had no notice of the
Georgia litigation or that Plaintiff was inging attorneys’ fees prior to May 7, 2010.

As a result, Defendant entitled to summary judgment on the unjust enrichment and
guantum meruit claims.

Additionally, unjust enrichment and qutam meruit are “unavailable when an
express contract covers the subject matter at iss@ristus Health v. Quality
Infusion Care, InG.359 S.W.3d 719, 723 (Tex. App. — Houston [1st Dist.] 2011, no
pet.);see also Truly v. Austid44 S.W.2d 934, 936 (Tex. 198B)ptocol Techs., Inc.

v. J.B. Grand Canyon Dairy, L.P. S.W.3d __, 2013 W1248289, *3 (Tex. App. —
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Eastland Mar. 28, 20180 pet.). On this basis alddefendant is entitled to summary
judgment on the unjust enrichment and quantum meruit claims.

D. Breach of Fiduciary Duty Claim

Defendant argues correctly that Texas law does not recognize a general
fiduciary duty between and insar and its insured, citin@Garrison Contractors, Inc.
v. Liberty Mut. Ins. C9927 S.W.2d 296, 301 (Tex. App. — El Paso 1986)], 966
S.W.2d 482 (Tex. 1998), arlayne Duddlesten, Inc. v. Highland Ins. Chl0
S.W.3d 85, 96 (Tex. App. — Houston [1st 0Ji&0D03, pet. denied). Plaintiff does not
address this argument in its ResponBecause an insurer does not owe a general
fiduciary duty to its insume, Defendant is entitled to summary judgment on the breach
of fiduciary duty claim.

V. CONCLUSION AND ORDER

Plaintiff has failed to present evidencaitthaises a genuine issue of material
fact to support any of its claims for payment of attorneys’ fees incurred prior to giving
notice as required by the Policy. As a result, it is hereby

ORDERED that Defendant’s Motion for Summary Judgment [Doc. # 21] is

GRANTED. ltis further
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ORDERED that Plaintiff's Motion for Leavéo Refer Case to Mediation [Doc.
# 28] and Motion for Leave to Take OMakposition of Corporate Representative
[Doc. # 29] areDENIED ASMOOT.

The Court will issue a separate final judgment.

SIGNED at Houston, Texas, this"l@ay of September, 2013.

TeusiHtt_

nC) F. Atlas
Un Qtates District Judge
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