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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

BERTHA M FONTENOT et al,

Plaintiffs,

VS. CIVIL ACTION NO. 4:12-CV-03503

CITY OF HOUSTON gt al,

w) W W W W W W W

Defendants.

MEMORANDUM OPINION AND ORDER

INTRODUCTION

Pending before the Court is defendants’, Steve e “McCraw”) and Susan Combs
(“Combs”) (collectively “Texas Defendants”), motidn dismiss pursuant toeB. R. Qv. P.
12(b)(1), (6) (Docket No. 38). The plaintiffs, Beat Fontenot, David Miller, and Santa Zamarron
(the “plaintiffs™), have submitted a response apdendix of exhibits (Docket Nos. 45 and 45-1).
Also before the Court is Texas Defendants’ replpdket No. 55). Having carefully reviewed
the parties’ submissiohsthe record and the applicable law, the Court lhe®®@RANTS Texas
Defendants’ motion to dismiss with respect to tlee girocess claim arising under the Texas
Constitution as to McCraw, the entire cause ofoactis to Combs, and DENIES the motion with

respect to all other claims.

. FACTUAL AND PROCEDURAL BACKGROUND

Texas Defendants are officers of the state of $e8teve McCraw is Director of Texas

Department of Public Safety (“DPS”) and Susan ConsslTexas Comptroller of Public

! The Court did not consider the plaintiffs’ appendbexhibits in the resolution of this motion.
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Accounts. Bertha Fontenot is an individual residmét. Bend County, Texas; David Miller and
Santa Zamarron are individuals residing in Harosi@y, Texas.

Texas has a “Driver Responsibility Program” (“DRRRat requires the imposition of
surcharges for certain traffic violatiorSeeTex. Transp. Code § 708.0@1 seq.Subchapter C,
entitled “Surcharges for Certain Convictions andelnse Suspensions,” specifies the offenses
that are punishable by imposition of a surchaldieat 88 708.101-106. One such offense subject
to a surcharge is codified in Section 521.021. rtihfbits the operation of a motor vehicle
without a valid driver’s licenseld. at § 708.104. The DRP directs the DPS to assess th
surcharges against any person convicted of an enatedeoffense. After surcharges are collected

by the DPS, the monies are remitted to the Coniptrddl. at § 708.156.

The plaintiffs were convicted of violating Secti®21.025 of the Texas Transportation
Code which provides that drivers in Texas must &awvthe person’s possession while operating
a motor vehicle the class of driver's license appeie for the type of vehicle operated.”
However, conviction for violating Section 521.02bnot an offense subject to a surchaf®ge
Tex. Transp. Code § 708.0etseq.

The City of Houston (“City”), through an automatagstem, notifies the DPS of
convictions for violations of the Texas TranspodiatCode. The City’s system erroneously
reported that persons convicted of Section 521(@2bon-surchargeable offense) were instead
convicted of 521.021 (a surchargeable offense). DR& subsequently assessed and, in some
instances, collected surcharges of up to $300 ftwsre incorrectly reported as being convicted
of Section 521.021. The surcharges received byDIR& were subsequently remitted to the

Comptroller.
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In their first amended class action complaint, pientiffs allege that McCraw, in his
official capacity as Director of Texas DepartmehtPoblic Safety, and Combs, in her official
capacity as Texas Comptroller of Public Accoungssenthe ministerial task of notifying persons
who were convicted of a surchargeable offense @fthount owed, charging the lawful amount
for surcharges, and collecting that amount. Funtioee, the plaintiffs allege that Texas
Defendants have no discretion to assess or cd@dletircharge under the DRP for violations of
Section 521.025. The plaintiffs claim that for Tex2efendants to charge and collect any amount
under Section 521.025 is aitra viresact and violates the rights of the plaintiffs’doe process

of law under both the United States and Texas @atiens.

II. CONTENTIONS OF THE PARTIES

A. Texas Defendants’ Contentions

Texas Defendants argue that this Court lacks suljeatter jurisdiction over the
plaintiffs’ claims for three reasons: (i) Texas Bedants are immune from the plaintiffs’ state
law claims, (ii) Texas Defendants are immune fram seeking repayment of surcharges, and
(i) the plaintiffs lack standing to seek declanat or injunctive relief.

Alternatively, Texas Defendants contend that, eaesuming the Court has jurisdiction,
the plaintiffs’ claims should be dismissed becahseplaintiffs have failed to state a claim upon
which relief could be granted. Specifically, Texasfendants contend that the plaintiffs have
failed to state a claim that Texas Defendants aglied vires and have not stated a cognizable
property interest protected by due process. Alterely, even if the plaintiffs have a property

interest, they have not stated a claim that theyeatitled to more process than they received.
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B. Plaintiffs’ Contentions

The plaintiffs argue that this Court has subjedtter jurisdiction over their claims
because thaultra vires acts of Texas Defendants stripped them of Elevektiendment
immunity and the plaintiffs have sufficiently pl@sh on-going injury that satisfies standing for

equitable relief.

The plaintiffs also contend that Texas Defendaftesrraative arguments for dismissal
should be rejected because they have sufficiehdlg that Texas Defendants’ acts were, in fact,
ultra vires—no statute or legislative enactment gives Texaemants authority to assess and
collect surcharges from the plaintiffs. Furthermatee plaintiffs argue, they have a property

interest in the money unlawfully assessed and/beacted as surcharges.

IV.  STANDARD OF REVIEW

A.  Rule 12(b)(1)

Federal Rule of Civil Procedure Rule 12(b)(1) pésrthe dismissal of an action for the
lack of subject matter jurisdiction. “If [a fedé@r@ourt determines at any time that it lacks
subject-matter jurisdiction, [it] must dismiss thetion.” FD. R. Qv. P. 12(h)(3). Because
federal courts are considered courts of limitedsgliction, absent jurisdiction conferred by
statute, they lack the power to adjudicate claif§se, e.g., Stockman v. Fed. Election Comm’n
138 F.3d 144, 151 (5th Cir. 1998) (citiMgldhoen v. United States Coast Gua38 F.3d 222,
225 (5th Cir. 1994). Therefore, the party seekimgnvoke the jurisdiction of a federal court
carries “the burden of proving subject matter gigon by a preponderance of the evidence.”
Vantage Trailers, Inc. v. Beall Corm67 F.3d 745, 748 (5th Cir. 2009) (citihggw Orleans &
Gulf Coast Ry. Co. v. Barrqi$33 F.3d 321, 327 (5th Cir. 2008ge also Stockmath38 F.3d at

151.
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When evaluating jurisdiction, “a [federal] courtfree to weigh the evidence and satisfy
itself as to the existence of its power to hearcdee.” MDPhysicians & Assoginc. v. State Bd.
of Ins, 957 F.2d 178, 181 (5th Cir. 1992) (citiMglliamson v. Tucker645 F.2d 404, 413 (5th
Cir. 1981)); see alsoVantage Trailers 567 F.3d at 748 (reasoning that “[ijn evaluating
jurisdiction, the district court must resolve diggul facts without giving a presumption of
truthfulness to the plaintiff's allegations”). imaking its ruling, the court may rely on any of the
following: “(1) the complaint alone, (2) the compit supplemented by undisputed facts
evidenced in the record, or (3) the complaint sem@nted by undisputed facts plus the court’s
resolution of disputed facts MDPhysicians 957 F.2d at 181 n.2 (citingyilliamson 645 F.2d at
413).

B.  Rule 12(b)(6)

A defendant may move to dismiss a plaintiff's coampl for “failure to state a claim
upon which relief may be granted.”e®: R. Civ. P.12(b)(6). Under the requirements of a Rule
12(b)(6) motion, “[tlhe plaintiff's complaint is tbe construed in a light most favorable to the
plaintiff, and the allegations contained thereire & be taken as true.”Oppenheimer v.
Prudential Sec., Inc.94 F.3d 189, 194 (5th Cir. 1996) (citingtchell v. McBryde 944 F.2d
229, 230 (5th Cir. 1991))Dismissal is appropriate only if, the “[flactualeajations [are not]
enough to raise a right to relief above the speémadevel . . . on the assumption that all the
allegations in the complaint are true (even if déwlbn fact).” Bell Atl. Corp. v. Twomb|y550
U.S. 544, 555 (2007) (internal citations omittedyloreover, in light of Federal Rule of Civil
Procedure 8(a)(2), “[s]pecific facts are not neaggsthe [allegations] need only ‘give the
defendant fair notice of what the . . . claim iglé&he grounds upon which it rests.Erickson v.

Pardus 551 U.S. 89, 93 (2007pér curianm) (quotingTwombly 550 U.S. at 555). Even so, “a
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plaintiff's obligation to provide the ‘grounds’ dfis ‘entitle[ment] to relief’ requires more than
labels and conclusions, and a formulaic recitabbthe elements of a cause of action will not

do.” Twomblyat 555 (citingPapasan v. Allain478 U.S. 265, 286 (1986)).

Therefore, “[tJo survive a motion to dismiss, a gdaint must contain sufficient factual
matter, accepted as true, to ‘state a claim tefréhiat is plausible on its face.’ Ashcroft v.
Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 1949, 178d.2d 868 (2009) (quotingwombly
550 U.S. at 570, 127 S. Ct. at 1974). “A claim fasal plausibility when the plaintiff pleads
factual content that allows the court to draw thasonable inference that the defendant is liable
for the misconduct alleged.Ashcroft 556 U.S. at 678 (citingjwombly 550 U.S. at 556, 127 S.
Ct. at 1955). “But where the well-pleaded factsnid permit the court to infer more than the
mere possibility of misconduct, the complaint hdeged-but it has not ‘show[n]-‘that the
pleader is entitled to relief.”Ashcroff 556 U.S. at 679 (quotingeb. R. Civ. P. 8(a)(2)).
Nevertheless, when considering a 12(b)(6) motiodigmiss, a court’s task is limited to deciding
whether the plaintiff is entitled to offer evidenae support of his claims, not whether the
plaintiff will eventually prevail. SeeTwombly 550 U.S.at 563, 1969 n.&citing Scheuer v.
Rhodes416 U.S. 232, 236, 94 S. Ct. 1683, 40 L. Ed.2d1®74));see alsalones v. Greninger

188 F.3d 322, 324 (5th Cir. 1999).

IV.  ANALYSIS AND DISCUSSION

The Court grants in part and denies in part Texafemlants’ motion to dismiss.

A. Texas DefendantsiImmunity From State Law Claims

Sovereign immunity, pursuant to the Eleventh Anrmeedt of the federal Constitution, is

the “privilege of the sovereign not to be sued withits consent.”Virginia Office for Prot. &

Advocacy v. Stewart (“VOPA)) U.S. , 131 S. Ct. 1632, 1637, 179 L.E®28 (2011).
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Therefore, suits against a state are barred uitléssnsents to suit or Congress has clearly and
validly abrogated the state’s sovereign immuniBgrez v. Region 20 Educ. Serv. C807 F.3d
318, 326 (5th Cir. 2002). This is true whetherntatesis sued by a citizen of another state, a
citizen of a foreign state, or by one of its owtizeins.See Hans v. Louisiand34 U.S. 1 (1890).
The sovereign immunity bar “applies not only to thtate itself, but also protects state actors in

their official capacities.K.P. v. LeBlanc627 F.3d 115, 124 (5th Cir. 2010).

A narrow exception to this general rule was crédigEx parte Youn@nd its progeny.
See209 U.S. 123 (1908). Under th parte Youn@xception, a state official may be sued in his
official capacity for that official’'s violation ofederal lawK.P., 627 F.3d at 124. The exception
“has been accepted as necessary to permit theafemrirts to vindicate federal rights and hold
state officials responsible to ‘the supreme authi@f the United States.’Pennhurst State Sch.
& Hosp. v. Halderman465 U.S. 89, 102 (quotingoung209 U.S. at 160). The theory is that
because a state cannot authorize action that e®lderal law, a state actor is stripped of
immunity and can be sued by a private citizen is dircumstanceld. Claims of violation of
state law, however, “do not implicate federal rgght federal supremacy concernsléKinley v.
Abbott 643 F.3d 403, 406 (5th Cir. 2011). Thus, “Meungexception does not apply to state
law claims brought against [a] statéd’

The plaintiffs claim that Texas Defendants viathtbeir rights to due process of law
under the Texas Constitution. Even assuming tleapliintiffs’ due process rights were violated,
this claim must be dismissed because it is cleariyatter of state law. Texas Defendant’s

motion to dismiss this claim is granted.

B. Texas Defendants’ Immunity From Repayment of Surcheges

>The plaintiffs’ claim that Texas Defendants actiareseultra viresis discussed in Section V ifra.
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Ex parte Youngrovides a narrow exception to Eleventh Amendn@amtunity and the
Supreme Court has been clear that the only praspelief is available under the exception.
See e.g.Edelman v. Jordan415 U.S. 651 94 S. Ct. 1347, 1357, 39 L. Ed. 84 @L974);
Verizon Maryland, Inc. v. Pub. Serv. Comm'n of N&mg, 535 U.S. 635, 122 S. Ct. 1753, 1760,
152 L. Ed. 2d 871 (2002). Actions that seek to isgdbability for past conduct and recover
damages are not permissib&ee Edelmam15 U.S. at 663 (“Thus the rule has evolved that
suit by private parties seeking to impose a libivhich must be paid from public funds in the
state treasury is barred by the Eleventh Amendm)eiitis is because “[w]hen the action is in
essence one for the recovery of money from the sthé state is the real, substantial party in
interest and is entitled to invoke its sovereigmmiomity from suit even though individual
officials are nominal defendantsFord Motor Co. v. Dep't of Treasury of State ofitmdh, 323
U.S. 459, 464, 65 S. Ct. 347, 350, 89 L. Ed. 3&31%) overruled on other grounds bgpides v.
Bd. of Regents of Univ. Sys. of Geordgs85 U.S. 613, 122 S. Ct. 1640, 152 L. Ed. 2d 806
(2002).

However, the law is equally clear that “relief ttts®rves directly to bring an end to a
present violation of federal law is not barred the tEleventh Amendment even though
accompanied by a substantial ancillary effect engtate treasuryPapasan v. Allain478 U.S.
265, 278, 106 S.Ct. 2932, 2940 (1986). The teswinether [the] complaint alleges an ongoing
violation of federal law and seeks relief proparharacterized as prospectivdOPA 131 S. Ct.
at 1639 (quoting/erizon 535 U.S. at 645). In administering this test, rit®unust look to “the
substance rather than to the form of the reliefghttl Papasan 478 U.S. at 278 (internal
citation omitted). The same standard applies whenctaim is that an officer actedtra vires

See Florida Dep't of State v. Treasure Salvors, #88 U.S. 670, 689, 102 S. Ct. 3304, 3317, 73
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L. Ed. 2d 1057 (1982) (“If the action is allowedpooceed against the officer only because he
acted without proper authority, the judgment may compel the State to use its funds to

compensate the plaintiff for the injury.”).

Here, Texas Defendants argue that the plaintdfsksa retrospective award of money
damages and that such relief is barred by the BtevAmendment because the repayment of
surcharges that the plaintiffs request would coromfthe general revenues of the state of Texas.
Texas Defendants further contend that even thobghptaintiffs have styled their prayer for
relief as a refund of money rather than as an awadhmages, this formulistic difference does
not overcome the Eleventh Amendment Isee Ford Motor C9.323 U.S. 459 (holding that the
Eleventh Amendment barred an action by a taxpagekisg a refund of taxes that were paid

under protest).

To the extent that the plaintiffs’ prayer for eigibile relief encompasses a request for an
order from this Court directing Texas Defendantpay money damages to the plaintifte¢
e.g, First Am. Compl. at 34, Prayer Y (D)), such ffiebebarred by the Eleventh Amendment and

this Court has no jurisdiction to entertain therola

However, the plaintiffs also seek a declaratorygdnt that Texas Defendants’ actions
are in violation of the U.S. Constitution, an ora@grnoining the incorrect reporting of Section
521.025 convictions as 521.021 convictions, an roefgoining the maintenance of incorrect
records of conviction, and a declaratory judgméat Texas Defendants’ actions alga vires
These requests for relief are aimed at correctiigang allegedly unconstitutional behavior
and are prospective in nature. They seek to confieras Defendants’ conduct to federal and

state law. These claims for relief are not barngthle Eleventh Amendment.
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Moreover, the Court is of the opinion that were ghaintiffs to prevail and the Court
were to grant declaratory relief, that grant won&tessarily precipitate refund of the plaintiffs’
money. In that instance, a refund would not bewwsard of damages for unlawful past conduct;
its purpose would not be to compensate the plésrioir the past injurySee Papasarid78 U.S.
at 278. Rather, a refund would have an ancillafgoefon the state treasury resulting from the
grant of prospective “relief that serves directtylring an end to [Texas Defendants’] present
[unlawful action],” which includes retaining mongg which they allegedly have no lawful
claim.Id. Indeed, it would be an anomaly for this Court mtee an order that Texas Defendants’

action is unconstitutional, while permitting Texaseep the fruits of that unlawful behavior.

C. Plaintiffs’ Standing To Seek Declaratory or Injunctive Relief

“A question of standing raises the issue of whefhg plaintiff is entitled to have the
court decide the merits of [a] dispute or [a] parfar [issue]. Standing is a jurisdictional
requirement that focuses on the party seeking tdnigecomplaint before a federal court and not
on the issues he wishes to have adjudicateédderson v. La. State Uni13 F.3d 858, 869 (5th
Cir. 2000) (citingCook v. Reno74 F.3d 97, 98 - 99 (5th Cir. 1996) (internal @gions and
footnotes omitted)). The United States Supreme Jwasg explained that in order to demonstrate
Article Il standing, a plaintiff must satisfy treeelements:

First, [a] plaintiff must have suffered an ‘injuiny fact’-an invasion of a legally

protected interest that is (a) concrete and pdatiaed, and (b) actual or

% To the extent Texas Defendants relyramd Motor Co, the case is distinguishable.Ford Motor Co, the
Supreme Court found that the plaintiff's claim visred by the Eleventh Amendment because it wély aaa

action against the state of Indiana, even thouate stfficials were named as defendants. 323 U.&&tThe Court
came to this conclusion after careful analysishefdtate statute upon which the plaintiff basedadtsse of action.

Id. Because the action was against the state, andateehsd not consented to be sued in federal dberSupreme
Court dismissed the cadd. at 462. In this case, however, the plaintiffsiia are not rooted in a state statute that
provides for a private right of action. Furthermdte plaintiffs’ have invoked thEx parte Youngndultra vires
exceptions to avoid the Eleventh Amendment bar.
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imminent, not conjectural or hypothetical. Secotitkre must be a causal
connection between the injury and the conduct camed of [and] . . . Third, it
must be likely, as opposed to merely speculativat, the injury will be redressed

by a favorable decision.’

United States v. Hay5§15 U.S. 737, 742-43, 115 S. Ct. 2431, 132 L. E632%8l (1995) (quoting
Lujan v. Defenders of Wildlife504 U.S. 555, 560 - 61, 112 S. Ct. 2130, 119 R&B51
(1992));see als®ierra Club v. Petersqri85 F.3d 349, 360 (5th Cir. 1999).

To obtain injunctive relief, “an additional inquing required, namely that [a plaintiff]
show that [he is] likely to suffer future injury lilie defendant and that the sought-after relief
will prevent that future injury.”James v. City of Dallas, Tex54 F.3d 551, 562 - 63 (5th Cir.
2001) (citingCity of Los Angeles v. Lyon461 U.S. 95, 102, 103 S. Ct. 1660, 75 L.Ed.2d 675
(1983) (“Past exposure to illegal conduct does inatself show a present case or controversy
regarding injunctive relief.”) (quotin@'Shea v. Littletop414 U.S. 488, 495 - 96, 94 S. Ct. 669,
38 L. Ed.2d 674 (1974)) (other citations omitted@vertheless, “if the injury is accompanied by
‘any continuing, present adverse effects,” standorginjunctive relief can be found.James
254 F.3d at 563 (citingyons 461 U.S. at 102 (internal quotations omitted)otqug O'Shea 414
U.S. at 495-96))see also Soc'y of Separationists, Inc. v. Her9&0@ F.2d 1283, 1285 (5th Cir.
1992) (“To obtain equitable relief for past wrongslaintiff must demonstrate either continuing
harm or a real and immediate threat of repeatentyinn the future.”).

In the case at bar, the plaintiffs assert claiorsdieclaratory and injunctive relief. Texas
Defendants contend that the plaintiffs have allegdg that they were exposed to illegal conduct
in the past and make no allegation that they &mayiito suffer future injury at the hands of

Texas Defendants. As such, the plaintiffs do notehatanding to request equitable relief.
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Furthermore, with respect to the plaintiffs’ claithat final surcharges against them are
“presumably” still pending, Texas Defendants argimat the plaintiffs have, at best,
demonstrated that it jgossiblethat they could be subject to further injury, batve not shown
that it islikely, as required undéryons

The Court holds that the plaintiffs have standingassert claims for equitable relief.
Although the parties contest whether the plaintiftsre properly alleged that surcharges are
pending, they have clearly alleged that their cotmmns for violating Section 521.025 were
incorrectly reported to DPS as convictions for B21. It was on this basis that DPS assessed
and collected surcharges from the plaintiffs. Iplain that a record reflecting a more serious
violation than that which an individual pled guilty and was convicted, constitutes a
“continuing, present adverse effect” such thatataling for injunctive relief can be found.”
James 254 F.3d at 563 (quotinigyons 461 U.S. at 102). Therefore, Texas Defendantgiano

to dismiss on the basis that the plaintiffs la@asing is denied.

D. Ultra Vires Acts

The termultra viresmeans “beyond the powers.LBCK'S LAW DICTIONARY 1662 (9th
ed. 2009). A state officer is said to be actulga vires “only when he acts ‘without any
authority whatever.”Pennhurst 465 U.S. at 101 n. 11 (quotifigeasure Salvors458 U.S. at
689). The “Eleventh Amendment does not bar an acgainst a state official that is based on a
theory that the officer acted beyond the scope isf dtatutory authority or, if within that
authority, that such authority is unconstitutiohalreasure Salvors458 U.S. at 689. In other
words, if a state official’s actions atdtra vires he is not protected by the state’s sovereign

immunity and may be subjected to suit.
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Texas Defendants claim that because their errenemsessment and collection of
surcharges was based on a mistake—the City’s iecbreporting to DPS—their actions were
not ultra vires For support, they citBennhurstfor the proposition that “[a]miltra vires claim
rests on ‘the officer’s lack of delegated powerclaim of error in the exercise of that power is
therefore not sufficient.”” 465 U.S. at 101 n. 1quéting Larson v. Domestic & Foreign
Commerce Corp.337 U.S. 682, 690, 69 S.Ct. 1457, 93 L.Ed. 18ZB!l9)). The essence of the
argument is that Texas Defendants did not act ‘uthany authority whatever” because the
DRP provided for the assessment and collectionuoéharges to those convicted of certain
offenses. Although Texas Defendants mistakenlysssgsethe surcharges in this instance, this
claim of error, they argue, is not sufficient besathey had been delegated the power to assess
surcharges, generally.

The Court disagrees. ennhurst the authority on which Texas Defendants base thei
argument, the Supreme Court was contemplatingtetatbat confediscretionaryauthority, not
ministerial duties. ThePennhurstCourt clearly stated, “suit may not be predicatad/mlations
of state statutes that command pumiscretionaryduties.”ld. at 110 (emphasis added). Indeed,
the Fifth Circuit has hewed to the same understen@ee Saine v. Hospital Authority of Hall
County 502 F.2d 1033, n. 4 (5th Cir. 1974) (approvingiting to Taylor v. Cohen405 F.2d 277
(4th Cir. 1968) for a description “of when an oiits action isultra vires”). In Taylor, the
court “appl[ied] the rule of.arsori which states, “[i]f the actions of an officer dmt conflict
with the terms of his valid statutory authorityeththey are the actions of the sovereign * * *,
The fact that the officer may haeered in exercising discretiodoes not deny immunity to the
sovereign.” 405 F.2d at 281 (quotingrson 337 U.S. at 695) (internal citations omitted)

(emphasis added).
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Here, the plaintiffs allege that Texas Defenddrad the “ministerial task” of assessing
and collecting a surcharge from individuals coradcbf a surchargeable offense, but “had no
discretion” under the DRP to charge or collect eclsarge in “any amount whatsoever” from an
individual convicted of violating Section 521.026the Texas Transportation Code. First Am.
Compl. § 96. To do so, the plaintiffs claim, tikra vires” Id. In essence, the plaintiffs’ claim is
that Texas Defendants acted “without any authomityatever” in assessing surcharges on those
who did not owe them. This is a claim upon whichefecan be granted. Accordingly, Texas

Defendants’ motion to dismiss on this basis is eeni

E. Comptroller Subject To Suit

The plaintiffs allege that Combs, the Comptrolltrad the ministerial task of notifying
persons who were convicted of a surchargeable sé#f@i the amount of the surcharge owed,
charging the lawful amount for surcharges, andectilhg that amount.Id. Section 708.104 of
the Texas Transportation Code directs the DPS sesasthe surcharge for any individual
convicted of violating Section 521.021. The onlyntien of the Comptroller in the DRP is in
Section 708.156 where the DPS is directed to rémnihe Comptroller all surcharges collected

under the DRP.

Texas Defendants maintain that the Comptrollerageg in no affirmative action with
regard to the DRP and merely receives funds the¢ leeen collected by the DPS under the
program. Furthermore, Texas Defendants argue that plaintiffs have failed to state a
cognizable claim against the Comptroller becausepthintiffs have not alleged that the simple
receipt of monies collected under the DRP conststatnultra viresact or violates the plaintiffs’
due process rights. For these reasons, Texas [mfendontend that the action against the

Comptroller should be dismissed.
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The Court agrees. The plaintiffs urge the Countetad “collect” as meaning “to actually
receive” in an attempt include the Comptroller'di@e within the scope of their complaint.
However, under no reading would the Comptrollertdica be ultra vires Section 708.156
directs the DPS to remit collected surcharges éoGbmptroller. The Comptroller’'s actions are
not ultra vires by simply receiving the funds the statute dirg¢otbe sent to her. Moreover, the
Court finds no basis in law to impute the DPS’ gdlély ultra vires actions to the Comptroller.
The excerpted portions of Texas Supreme Court ceises by the plaintiffs are inappostte.
None of the opinions provide guidance on whetherGomptroller, who is not alleged to have
compelled payment, can be said to have aglied viresby merely accepting money remitted to

her office. Accordingly, the plaintiffs’ claims aigat the Comptroller are dismissed.

F. Due Process Claim

The Due Process Clause of the Fourteenth Amendingmbses certain procedural
requirements on the states when they attempt toivédepny person of propertyseeBd. of
Regents of State Colleges v. Rat@8 U.S. 564, 569, 92 S. Ct. 2701, 2705, 33 L. 1548
(1972). “Property interests protected by the procalddue process clause include, at the very
least, ownership of real estate, chattels, and smbdr&otter v. Univ. of Texas at San Antgnio
508 F.3d 812, 822 (5th Cir. 200%ge alsdRkoth 408 U.S. at 572. When property interests are
implicated, “the right to some kind of prior heayirs paramount.Roth 408 U.S. at 569-7Gee

also Dusenbery v. U.$34 U.S. 161, 167, 122 S.Ct. 694, 151 L.Ed.2d(29D2).

* See City of El Paso v. HeinricB84 S.W.3d 366, 371 (Tex. 2009) (discussion assgn immunity for state
officials in state court)Crow v. City of Corpus ChristP84 S.W.3d 366, 371(Tex. 1948) (discussion, emtlerits,
about the return of money to which the city is eotitled); State v. Epperso@2 S.W.2d 228, 231 (Tex. 1931)
(discussion regarding sovereign immunity for stifesials in state court).

® The Court notes that it disagrees with the plgitassertion that by dismissing the Comptroliemfi this action

“the ultra virescollection of money by government officials [ighdered ‘judgment proof’ by the expedient method
of forwarding the money to another official.” PIReply V.B.2.
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Texas Defendants contend that: (i) the plaintifésse failed to identify a cognizable
property interest of which they were deprived, éien if the plaintiffs had a cognizable property
interest they must still identify how Texas Defent$ainterfered with that interest, and (iii) if
there had been no mistake by the City in repottigplaintiffs’ convictions, there would be no
deprivation of a property interest because indigldwsubject to surcharge under the DRP receive
all the process that is due. For all these reasbesas Defendants contend that the plaintiffs

have failed to state an actionable due processiclai

The Court disagrees. The plaintiffs have a codniearoperty interest in their money.
See Stotter508 F.3d at 822 (“Property interests protectedh@yprocedural due process clause
include, at the very least, ownership of ... moneyl'he plaintiffs allege that Texas Defendants
interfered with their property interest by notifgirthem that a surcharge was due, informing
them of the penalty to be imposed for failing ty plae surcharge, but providing no hearing or
other opportunity to contest the deprivation. Thaléegations make out a cognizable due process
claim.

Texas Defendants suggestion that the DRP providesréquired due process is no
answer. Part of the process the DRP provides iseof the range of potential penalties. The
plaintiffs did not receive notice of the assessnudrd surcharge under Section 521.025. In fact,
the law is to the contrary. Therefore, becauseptamtiffs were not aware, at the time of their
hearings, that they could or would be subject sor@harge, Texas Defendants’ suggestion to the

contrary is disingenuous.
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V. CONCLUSION

Based on the foregoing discussion, the Court HOLR® the plaintiffs’ claim, based on
the due process clause of the Texas Constituttodjsmissed as to McCraw. The Court also

HOLDS that all claims against Combs are dismis$éé. motion is denied in all other respects.

It is SOORDERED.

SIGNED on this 18 day of September, 2013. A/_‘

Kenneth M. Hoyt
United States District Judge
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