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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

GREGORY L. THOMAS,

Plaintiff,

VS. CIVIL ACTION NO. 4:12-CV-3659

RICK THALER, et al,

w W W W W W W W

Defendants.

MEMORANDUM AND ORDER

Plaintiff Gregory Thomas filed a complaint und@r4.S.C.8 1983alleging violations
of his Eighth Amendment rights. Defendant Rick [Ehanoved to dismiss the complaint. The
other defendants, in two separate motions, movesuimmary judgment. For the reasons stated

below, defendants’ motions are granted and pl&mtbmplaint is dismissed with prejudice.

Background

At all times relevant to this case, Thomas wasnamake in the Wynne Unit of the Texas
Department of Criminal Justice (“TDCJ”). Defendafhaler was Director of the TDCJ
Correctional Institutions Division. Defendant Khoel was a Medical Doctor, and defendant
Smock was a Nurse Practitioner, both employed leyUhiversity of Texas Medical Branch
(“UTMB”), which provided medical services at the YWhe Unit under a contract with TDCJ
(Khoshdel and Smock will be referred to collectivak the “UTMB Defendants”). Defendant
Smock does not work on-site at Wynne, but providase through Telemed when on-site
medical staff is off duty. SeeUTMB Defs. Motion for Summary Judgment at 18. &wefant

Pittman was Senior Warden, defendant O’Hare wa#ssistant Warden, and the remaining
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defendants were correctional officers of varyingksa at the Wynne Unit. Plaintiff seeks

injunctive, declaratory, and monetary relief.

Plaintiff alleges that he suffers from Type 2 @itds, hypertension, and that he is insulin-
dependent. He contends that, after his transfethéo Wynne Unit, defendant Dr. Abbas
Khoshdel, took him off his previously prescribelisig scale dose of insulin and placed him on
a fixed dosage. Plaintiff alleges that the fixedaye was too high and caused his blood sugar to
drop to a dangerously low level. He further codtethat defendant Khoshdel failed to treat his
hypertension, and that defendants Khoshdel and Kfaded to provide him medical care after

an alleged use of force against plaintiff.

He further contends that defendants Trevino, Ed¢kbenthony, Akanji, and Mwangi
used excessive force against him on May 7, 2012 fuither alleges that these defendants
exhibited deliberate indifference to serious medneeds arising from injuries sustained during
that use of force. He contends that defendantsa@HGrimes, and Smith were deliberately
indifferent to his serious medical needs by assigriiim to a medically inappropriate work
assignment. He alleges that defendant Gambrell deiberately indifferent to his health or
safety because she allegedly found him unrespomsités cell on April 20, 2012, but did not
call a ranking officer. He alleges that defendalmesvino, Eckhart, Anthony, Akanji, Mwangi,

O’Hare, Shinette, and Gambrell retaliated agaiimstih violation of his First Amendment rights.

On March 12, 2013, defendant Thaler filed a motiordismiss. On June 24, 2013,
defendants Khoshdel and Smock filed a motion fonrsary judgment. On the same date, the

other defendants filed a motion for summary judgmen
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I. Analysis

A. Standard of Review

1. Motion To Dismiss

In reviewing a motion to dismiss under rule 126)(the complaint must be liberally
construed in favor of the plaintiff, and all fagieaded in the complaint must be taken as true.
Campbell v. Wells Fargo Bank81 F.2d 440, 442 (5th Cir.1986). The standarceeiew under
rule 12(b)(6) has been summarized as follows: "Gjhestion therefore is whether in the light
most favorable to the plaintiff and with every douksolved in his behalf, the complaint states
any valid claim for relief." 5 Charles A. Wright &rthur R. Miller, Federal Practice and

Procedure 8§ 1357, at 601 (1969).

2. Summary Judgment

Summary judgment is appropriate when “there iggaouine dispute as to any material
fact and the movant is entitled to judgment as @enaf law.” Fed. R. Civ. P. 56(a). In
considering a motion for summary judgment, the dewce of the nonmovant is to be believed,
and all justifiable inferences are to be drawnimfavor.” Anderson v. Liberty Lobby#77 U.S.
242, 255 (1986).Once the movant presents evidence demonstratintieer@nt to summary
judgment, the nonmovant must present specific falatsving that there is a genuine issue for
trial. Matsushita Elec. Indus. Co. v. Zenith Radio Co#i5 U.S. 574, 586-87 (1986).

B. Personal Involvement

To prevail on his claims, Thomas must demonstizdé each defendant was personally

involved in the alleged constitutional violatiors, that the defendant committed wrongful acts
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that were causally connected to a constitutiongridation. See Jones v. Lowndes County,
Mississippi 678 F.3d 344, 349 {5Cir. 2012). Moreover, supervisory officials cannot be held
vicariously liable under 42 U.S.@.1983 for acts of their subordinates on a theomgspondeat
superior. Monell v. Dept't of Soc. Sery136 U.S. 658, 692 (1978). In his motion to d&sn
defendant Thaler argues that Thomas fails to pleatihe of them was personally involved in
any of the alleged constitutional violations.

A review of the complaint and more definite stad@treveals that Thomas sues Thaler
only in his supervisory capacity as then-Directbthe TDCJ Correctional Institutions Division.
Thomas appears to concede as much, stating thafaimss against Thaler are based on “his
subordinates illegal conduct” and that he “will ne¢ek claims against this defendant.”
Complaint (Doc. # 1) at paragraph 43. Becauseothlyg allegations against Thaler allege
supervisory liability, Thaler is entitled to be aissed from this case.

C. Eleventh Amendment Immunity

Thomas’ complaint states that he is suing therdfets in their individual and official
capacities. The Eleventh Amendment, however, baitsfor damages against a state in federal
court. See Pennhurst State School and Hosp. v. Halderd&tm U.S. 89, 100 (1984). A suit
against a state official in his official capacitya suit against the stat@/ill v. Michigan Dep't of
State Police 491 U.S. 58, 71 (1990). Therefore, any claim fwwney damages against the
defendants in their official capacities is barrgdte Eleventh Amendment.

D. Deliberate Indifference

Plaintiff alleges that numerous defendants weréeiately indifferent to his serious
medical needs. To rise to the level of a constihél violation, defendants’ actions must exhibit

deliberate indifference to the prisoner’'s seriousdimal needsFarmer v. Brennan511 U.S.
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825, 828 (1994). “Deliberate indifference” is mahan mere negligenc&amble 429 U.S. at
104-06, but “something less than acts or omissionghe very purpose of causing harm or with
knowledge that harm will result.Farmer, 511 U.S. at 835. Rather, deliberate indifference
requires that the defendant be subjectively awéra substantial risk of serious harm to the
inmate and recklessly disregard that ris. at 829, 836.

Deliberate indifference is an extremely high stadda meet . . .

[T]he plaintiff must show that the officials “refed to treat him,

ignored his complaints, intentionally treated hintarrectly, or

engaged in any similar conduct that would cleavipee a wanton
disregard for any serious medical needs.”

Domino v. Texas Dep't of Crim. Justj@89 F.3d 752, 756 {XCir. 2001)(quotinglohnson v.

Treen 759 F.2d 1236, 1238'(ir. 1985)).

1. The UTMB Defendants

Contrary to Thomas’ assertion that he was notuatad upon his arrival at the Wynne
unit, records show that Dr. Khoshdel saw Thomas da&gs after his arrival, and Thomas was
examined by a nurse on the same day. UTMB Defh. Bxat 1, Exh. E at 2. Dr. Khoshdel
reviewed Thomas’ chart, finding that Thomas wasnsulin for diabetes. UTMB Defs. Exh. E

at 2.

On March 10, 2011, Dr. Khoshdel ordered mornind aewening insulin lay-ins for 365
days. UTMB Defs. Exh. A at 135-38, Exh. D at hEE at 2. At the same time, Dr. Khoshdel
took plaintiff off his sliding scale insulin dosand prescribed fixed dosages of 40 in the morning
and 30 in the evening until plaintiff's glucose édéwas controlled.ld. He did so in an attempt
to regulate Thomas’ glucose level. Thomas’ bloadcgse was monitored dailyd. at Exh. D at

2, E at 2. A review of lab results showed that mhae’ blood glucose was extremely high,
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indicating that the sliding scale was not effectiexh. E at 2-3. Subsequent lab results showed

that Thomas’ glucose level was moderating. Exhat B.

The record also contains evidence that Thomasnesasompliant with the prescribed
course of treatment. Exh. A at 160-206. At onmfpdne asked to be taken off insulin. Exh. B
at 1-5. The record is rife with examples of Thomefsising treatmentSeg e.g, Exh. A at 34-

40, 55-60, 184, Exh. C at 13, Exh. D at 4-5.

The record also shows that Dr. Khoshdel did nange Thomas’' prescription for
hypertension. A Nurse Practitioner, who is notaaty to this case, changed the prescription
from Lopressor to Isosorbide after Thomas compthitteat the Lopressor was not working.
UTMB Defs. Exh. D at 3. When Dr. Khoshdel saw Tla@napproximately eight months later,
he noted that Thomas was only 80 percent compinataking his medicationSeeUTMB Defs.

Rxh. A at 144-46, Exh. D at 4.

Thomas also alleges that the UTMB defendants &ha foot injury he allegedly
sustained during a May 7, 2012 use of force indide@ecords show that Thomas was seen by a
non-party nurse on that date. UTMB Defs. Exh. A8&t89. X-rays taken the following day
were negative for any fracture or soft tissue dasmatyl. at 90. The x-ray report noted a

deformity in the foot that was likely from a preumtrauma.ld.

On May 11, 2012, Dr. Khoshdel saw Thomas at sadk dJTMB Defs. Exh. A at 91-93,
Exh. E at 5-6. Thomas requested pain medicatiomigfoot, as well as other medications for

other symptoms. Dr. Khoshdel ordered Ibuprofercévd day for the foot pairid., Exh. E.
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Defendant Smock only saw Thomas once, by telecenée. Thomas complained of
foot pain on June 6, 2012. Noting the previousk-ISmock encouraged Thomas to continue

taking his ibuprofen. UTMB Defs. Exh. A at 104-@&kh. D at 8.

The record makes abundantly clear that Thomasvesteegular medical evaluations and
treatment. The record further indicates that thattnent was generally effective when Thomas
was compliant. Regardless of the effectivenestheftreatment, however, the record clearly
shows that neither defendant Khoshdel nor defenflartick exhibited deliberate indifference to

Thomas’ serious medical needs. They are entidledimmary judgment.

2. Defendants Smith, Grimes, and O’'Hare

Thomas contends that defendants Smith, Grimes, @itdare were deliberately
indifferent to his serious medical needs by assigmim work on the field force. MDS at 11-13.
The record shows that, after his initial medicalaation at Wynne, the only medical restriction
placed on Thomas’ work assignment was “Do Not AssigMedical.” Id., TDCJ Defs. Exh. D
at 43. When Thomas was assigned to the field fovoeMarch 22, 2012, the assignment

complied with the restrictions set by medical staff

Thomas was seen again by the medical staff on ¥Mag012, and additional work
restrictions were imposed. TDCJ Defs. Exh. C affBe following day, he was removed from
the field squad. TDCJ Defs. Exh. D at 46. Theord thus shows that Thomas’ work
assignments were in compliance with his medicariot®ns, as determined by medical staff.
These defendants are corrections officials, noticaégrofessionals. Because they acted in

compliance with Thomas’ medical restrictions, Thensannot show that they were subjectively
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aware of a substantial risk to Thomas’ health afdtg, and disregarded that rislsee Farmer
v. Brennan 511 U.S. 825, 837 (1994). Defendants Smith, &sirand O’Hare are therefore

entitled to summary judgment on Thomas’ delibenadéference claim.

3. Defendant Shinette

Thomas contends that defendant Shinette was daidbg indifferent to his medical
needs by denying him access to insulin and writing a disciplinary case for being out of place
when he attempted to get insulin. MDS at 15. rRi&ifiled a grievance raising this issue, and it
was determined that he was written up for beingabytlace because he refused to wait until he
was called by the medical department to get hislims TDCJ Defs. Exh. D at 60, 66. The
record also shows that he received his insulinhendate in question, March 3, 2012. TDCJ
Defs. Exh. C at 59. It is thus clear that Shinditenot deprive Thomas of his insulin, and did

not display deliberate indifference.

4. Defendant Gambrell

Thomas alleges that defendant Gambrell found hinesponsive in his cell on April 20,
2012, and was deliberately indifferent by failimgdontact a ranking supervisor. MDS at 14-15.
Gambrell submits a copy of the Wynne Unit shiftteosshowing that she was assigned to the
central control picket on that day. TDCJ Defs. E&hat 4, Exh. K. She therefore notes that she
was not in the area of Thomas’ cell and could retehfound him unresponsive in his cell.

TDCJ Defs. Exh. K. She is entitled to summary juégt on this claim.
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5. Defendants Trevino, Eckhart, Akanji, Mwangi, andAnthony

Thomas alleges that defendants Trevino, EckhatgnA, Mwangi, and Anthony were
deliberately indifferent to his serious medical adearising from the use of force incident
discussed above in connection with Thomas’ excedsirce claim. The record shows, however,
that Thomas received medical attention shortlyrdfeewas restrainedSeeTDCJ Defs. Exh. A
at 11. The actions to restrain Thomas, as disdussw, were necessitated by Thomas’ own
actions. The evidence thus establishes that thdesendants brought Thomas for medical
treatment as soon as was practicable. They weraelderately indifferent to his medical

needs.

E. Excessive Force

Thomas alleges that defendants Trevino, Akangi,ahtyy, Eckhart, and Anthony used
excessive force against him in violation of histElgAmendment right to be free from cruel and
unusual punishment. The record shows that, on a3012, Mwangi stopped Thomas in a
hallway because Thomas’ shirt was not tucked iwjatation of TDCJ policy. TDCJ Defs. Exh.
A at 11, Exh. J. Plaintiff ignored Mwangi and kepalking. After Thomas ignored a second
order to tuck in his shirt, Mwangi asked Thomas licg TDCJ ID card. Thomas refused to
produce the card, and became hostile. Defendarkisalt and Trevino, and another officer then

attempted to assist Mwangi. Defendant Anthonyadion the scene with a video camelc.

Trevino ordered Thomas to surrender his ID card, Toevino again refused. Trevino
then ordered Thomas to submit to being placed mdhastraints. Plaintiff refused and ran

toward defendant Anthony, running into her withfmignt force to cause the video camera to
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shut off. Id., TDCJ Defs. Exhs. B, H, I, J, K. Trevino and Eakhthen knocked Thomas to the

ground and restrained him.

In determining whether prison officials used esoes force, the question is “whether the
force was applied in a good faith effort to maintair restore discipline or maliciously and
sadistically for the very purpose of causing harrflidson v. McMillian 503 U.S. 1, 6 (1992)

(internal quotation marks and citation omitted).

Hudsonsets out five factors to consider in evaluatingeaoessive force claim: 1) The
need for use of force; 2) whether the force used praportionate to the need; 3) whether the
defendants reasonably perceived a threat; 4) wh#thedefendants made an effort to temper the
severity of the force used; and 5) the extent ef glaintiff's injuries. The record shows that
Thomas faced disciplinary charges stemming fromabi®ns on May 7, 2012, and he was found
guilty after a hearing. This supports the defetslaargument that Thomas failed to comply with

orders and assaulted one of the defendants. TRE&] Bxh. F at 1.

The record further shows that the defendants nsmderal attempts to resolve the
incident without using force, and used force orftgraThomas assaulted AnthonyeeTDCJ
Defs. Exh. A at 11, Exh. J. Thomas did, in fassalt Anthony. Thus, the perceived threat was
real. Finally, plaintiff suffered only minor injies from this incident, a swollen ankle and
abrasions to the head, providing evidence thatfdhee used was not disproportionate to the
threat posed by Thomas, and “was applied in a gaitid effort to maintain or restore discipline.

Thus, the record shows that the force usad not excessive, and did not violate Thomas'’

constitutional rights.
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F. Retaliation

Thomas alleges that the work assignment, dis@pficase for being out of place, use of
force, and alleged denial of insulin and failurectl a supervisor, all detailed above, were all

committed as retaliatory acts. MDS at 8.

To state a valid claim for retaliation under secti®83, a prisoner
must allege (1) a specific constitutional right) {Be defendant's
intent to retaliate against the prisoner for hiter exercise of that
right, (3) a retaliatory adverse act, and (4) caosa

Bibbs v. Early 541 F.3d 267, 270 (5th Cir.2008) (citation ondjte Failure to identify the
exercise of a specific constitutional right is fataa retaliation claim.Jones v. Greningerl88

F.3d 322, 326 (8 Cir. 1999).

As discussed above, the record demonstrateslttadtthe acts and omissions alleged by
Thomas either did not happesg, Shinette allegedly discovering Thomas unresp@nsivhis
cell, or were entirely proper. Plaintiff therefofails to demonstrate any unconstitutional

retaliation.

G. Defendant Pitman

Plaintiff's complaint also names as a defendanmn¥e K. Pitman, former Senior Warden
of the Wynne Unit. Plaintiff is proceedinig forma pauperis As a courtesy to the indigent
plaintiff, the Court directed the United States Btal Service to serve process on the defendants.

All defendants except Pitman were served. Pitnoardcnot be located.
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On January 30, 2014, this Court entered an ordlectthg plaintiff to serve Pitman and
file proof of service. That order advised plaifntifat failure to do so would result in dismissal o

the claims against Pitman without prejudice. Rifiihas not filed proof of service.

Rule 4(m) of the Federal Rules of Civil Procedprevides for dismissal on the court’s
own motion, after notice to the plaintiff, of angfdndant who is not served within 120 days of
the filing of the complaint. Plaintiff filed hisomplaint on December 14, 2012, far more than
120 days ago. This Court gave notice to plaithi#ft Pitman would be dismissed unless plaintiff
served him. Therefore, all claims against defehd@tman are dismissed without prejudice

pursuant to Fed.R.Civ.P. 4(m).

H. Conclusion

For the foregoing reasons, defendant Thaler's anattd dismiss is granted, the UTMB
defendants’ motion for summary judgment is grantdte TDCJ defendants’ motion for
summary judgment is granted, and defendant Pitnsadismissed from this case without

prejudice.

. Order

It is ORDERED that:

1. Defendant Thaler’s motion to dismiss (Doc. ¥i2@ranted;

2. All claims against defendant Pitman are disedssithout prejudice pursuant to

Rule 4(m) of the Federal Rules of Civil Procedure;
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3. The remaining defendants’ motions for summadgment (Docs. # 41 and

44) are GRANTED; and

4, The complaint (Doc. # 1) is DISMISSED WITHOUT BRJIDICE as to
defendant Pitman, and WITH PREJUDICE as to all otlefendants.

SIGNED on this 18 day of March, 2014.

s 5

Kenneth M. Hoyt
United States District Judge
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