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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

NATIONAL OILWELL VARCO, L.P.,
Plaintiff,

CIVIL ACTION NO. 4:13-cv-00374

8
8
8
V. 8§
8

ELITE COIL TUBING SOLUTIONS, §
LLC, 8
Defendant. 8

MEMORANDUM AND ORDER

This contract case is before tkmurt on the Amended Partial Motion to
Dismiss [Doc. # 36] (“Motion”) filed byPlaintiff National Glwell Varco, L.P.
(“Plaintiff”) seeking dismissal of Defendastcounterclaims based on tort and/or on
Louisiana law. Defendant Elite Coil Tulg Solutions, LLC (“Defendant”) filed a
Response [Doc. # 37], and Riaif filed a Reply [Doc.# 38]. Defendant filed a
Response to Plaintiff's Reply [Doc. # 3@Bur-Reply”). Having considered the
parties’ arguments, the record, amglecable legal authorities, the Codeniesthe
Motion. The Court cannot decide on the reldoefore it whether Texas or Louisiana
law applies, and there is a genuine isstienaterial fact whether Defendant’s tort

causes of action raisedtime Counterclaim are barred by the Economic Loss Rule.
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l. BACKGROUND

On January 23, 2013, Plaintiff filedpeetition in the 333rd Judicial District
Court of Harris County, Texas [Doc. #4], alleging that Defendant breach its
contract with Plaintiff by failing to pafor pipe it purchased from Plaintiff.
Defendant filed a notice of removal onldFeary 13, 2013. Notice of Removal [Doc.
# 1]. On May 13, 2013, Defendant fllea Counterclaim [Doc. # 21]. In its
Counterclaim, Defendant alleges that soofighe pipe that Plaintiff provided to
Defendant failed and caad Defendant to incur damagéslleges counterclaims for
breach of express warranties, breach oirtiied warranty of fitness for a particular
purpose, breach of the implied warranfymerchantability, products liability under
Louisiana law, negligence, gross negligence, recklessness, imprudence, and lack of
proper skill. Id. at 5-12. The allegedly defective pipeas sold under one invoice for
$253,182.75; the Counterclaims do not retatthe remaining twenty-one invoices,
which total $276,226.01SeeMotion, at 2 n.2.

On June 19, 2013, Plaintiff filed itsirst Amended Complaint [Doc. # 33]
(“Complaint”). The next day, Defenddiied an Answer to the Amended Complaint
[Doc. # 34] (“Answer”). Plaintiff filed a Partial Motion to Dismiss [Doc. # 35] on
July 12, 2013, and the pending Amendedibtoon July 17, 2013, seeking dismissal

of Defendant’s tort law and Louisiana law counterclaims.
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1. LEGAL STANDARD

A. Motion to Dismiss

A motion to dismiss under Rule 12(b)(6f the Federal Rules of Civil
Procedure is viewed with disfar and is rarely granted.urner v. Pleasan663 F.3d
770, 775 (5th Cir. 2011) (citingarrington v. State Farm Fire & Cas. G&63 F.3d
141, 147 (5th Cir. 2009)). The complaintounterclaim must be liberally construed
in favor of the party asserting the claimgdaall facts pleaded must be taken as true.
Harrington, 563 F.3d at 147. The claim, however, must contain sufficient factual
allegations, as opposed to leganclusions, to state a claim for relief that is “plausible
on its face.” SeeAshcroft v. Igbal556 U.S. 662, 678 (200Patrick v. Wal-Matrt,
Inc., 681 F.3d 614, 617 (5th Cir. 2012). When there are well-pleaded factual
allegations, a court should presume theyraie even if doubtful, and then determine
whether they plausibly give rige an entitlement to reliefigbal, 556 U.S. at 679.
Additionally, regardless of how well-pleadi@ factual allegations may be, they must
demonstrate that the pleader is entittecklief under a valitegal theory See Neitzke
v. Williams490 U.S. 319, 327 (1989¥cCormick v. Stalderl 05 F.3d 1059, 1061
(5th Cir. 1997).

B. Choice of Law

Plaintiff argues that Texas law applies and seeks to dismiss “Defendant’s causes
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of action based on tort and/foased on the laws of theast of Louisiana.” Reply, at
3. Plaintiff does not specify which countkims it challengesDefendant contends
that Plaintiffs Motion is prematureesause little, if any, discovery has been
conducted and the facts relevémthe pertinent legal teate in dispute. Response,
at 9-10; Sur-Reply, at 4-5.

“In making a choice of law determinati, a federal court exercising diversity
jurisdiction must apply the choice lafw rules of the forum stateMayo v. Hartford
Life Ins. Co, 354 F.3d 400, 403 (5th Cir. 2004). When deciding choice of law issues,
Texas courts apply the “most significarelationship” test from the Second
Restatement of Conflict of Lawthe “Second RestatementBenchmark Elecs., Inc.
v. J.M. Huber Corp.343 F.3d 719, 727 (5th Cir. 2003) (citiHgghes Wood Prods.
Inc. v. Wagnerl1l8 S.W.3d 202, 205 (Tex. 2000)). “The choice of law is evaluated
iIssue by issue.Casa Orlando Apartments, Ltd. Fed. Nat'| Mortg. Ass’n624 F.3d
185, 191 (5th Cir. 2010) (citinuncan v. Cessna Aircraft C&65 S.W.2d 414, 421
(Tex. 1984)). “Application of the mostggiificant relationship analysis turns on the
gualitative nature of the particular contawith a state rather than the mere number
of those contacts.Bailey, 609 F.3d at 723 (citinGutierrez v. Collins583 S.W.2d
312, 319 (Tex. 1979%kee also Duncar665 S.W.2d at 421.

The parties brief choice of law issusdly for contract claims, relying solely

P:\ORDERS\11-2013\0374MDCounterclaims.wpd 130903.1541 4



on Section 188(2) of the Second Restatement. The challenged counterclaims,
however, primarily involve tort causes of action. Section 188(2) does not apply to
tort-based claimsCompare McFadin v. Gerbeb87 F.3d 753, 761 n.19 (5th Cir.
2009) (applying sections 6 and 188(2) of 8Bs&ond Restatement to contract claims),
with Benchmark Elecs., In@343 F.3d at 727 (holding that “Texas courts apply the
Restatement section specifically addressetiéassue at handind that sections 6
and 145(2) applied to the tort claims there involved (cidoghes Wood Prods. Inc.
18 S.W.3d at 205)). Instead, in tort casesirts consider the factors, or “contacts,”
listed in section 145(2) of the Second Restatement and the general choice of law
principles set forth in section 6 of the Second Restatem&uoOND RESTATEMENT
8145(2);see also In re Mirant Corp675 F.3d 530, 536 (5th Cir. 2010) (citing
Gutierrez v. Collins583 S.W.2d 312, 318 (Tex. 1979)). The pertinent contacts under
section 145(2) are “(a) the place whereitijary occurred, (b) the place where the
conduct causing the injury occurred, (0@ thomicil, residence, nationality, place of
incorporation and place of business oé tparties, and (d) the place where the
relationship, if any, betweethe parties is centered.” ESOND RESTATEMENT
8§ 145(2).

Under section 6, the factors generatiyevant to the choice of law include:

(@) the needs of the interstated international systems,
(b) the relevant policies of the forum,
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(c) therelevant policies atther interested statasd the relative interests of
those states in the determination of the particular issue,

(d) the protection of justified expectations,

(e) the basic policies underlying the particular field of law,

()  certainty, predictability, and uniformity of result, and

(g) ease inthe determination and laggiion of the law to be applied.

Id. 8 6. Additionally, section 147 of Second R#ement pertains to injury to land or

other tangible things, and thus contains @ples potentially relevant in this case.

Section 147 provides:
In an action for an injury to land orhar tangible thing, the local law of the
state where the injury occurred determines the rights and liabilities of the
parties unless, with respect to the paific issue, some other state has a more
significant relationship under the principktated in § 6 to the occurrence, the
thing and the parties, in which evehe local law of the other state will be
applied.

Id. 8 147. “These contacts are to be aatdd according to their relative importance

with respect to the particular issue. ECONDRESTATEMENT§ 145(2)

. ANALYSIS

A. Choiceof Law

There are fact issues that preclude a ruling on key factors of Second

Restatement § 145(2). The Court cannotdieoin the current record whether Texas

The parties agree that there is a conflict between Texas and Louisiana law in regard
to the Economic Loss Rul&eeReply, at 7-8; Sur-Reply at ee also infrgp. 8-10
(explanation of the Economic Loss Rule). Texas law applies the Rule, while
Louisiana does not.
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or Louisiana law governs.

Certain factors are not difficult. Forgtance, the place the injury occurred is
Texas because Plaintiff and Defendaneaghat the product failed while installed in
equipment in TexasSeeMotion, at 6; Sur-Reply, at 8- However, the parties have
supplied no evidence to support their diffgricontentions regarding the second and
fourth factors. It is unclear from thecord where the conduct causing the injury
occurred or where the relationship betweengarties is centered. On the one hand,
Plaintiff admits the contract betweeretparties was negotiatand executed both in
Texas and in LouisianageReply, at 6, but contends that the product at issue was
manufactured, assembled, ordered, usewl ultimately failed in Texas.See
Complaint, at 2-3; Motion, at 6. Defendant disagreesAnswer, at 3, and argues,
inter alia, the product was used and contradiedin both Louisiana and Texas,
negotiations occurred mainly in LouisnDefendant advertised the product in
Louisiana, the product was kept and insunddcbuisiana, Defendant sold the product
to a Louisiana customer, Defendant delivehedproduct for use in Louisiana, and the
damages occurred in Louisiana. Sur-Reply, at 4-5.

The third factor, the place of businesfsthe parties, indicates contacts with
both Texas and Louisiana. Plaintiff’'s pripal place of business is in Texas, and

Defendant’s principal place of business it auisiana. Exhibit A, Doc. #33-1, at 1-
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10; Motion, at 6; Sur-Reply, at 4-5. Filyaneither party haaddressed the factors

in Second Restatement 88 6 or 147. Accordingly, the Court lacks the evidence
necessary to resolve these disputes amgpdy the most significant factor teSee

Floyd v. CIBC World Markets, Inc426 B.R. 622, 641 (S.D. Tex. 2009). Therefore,
the Motion to Dismiss is denied as to Defemitiatort causes of action asserted in the

Counterclaint.

2 Plaintiff's Motion does not address Defendant's Louisiana-based redhibition
counterclaim. To the extent Plaintiff sedk dismiss this counterclaim, its Motion
is denied. A redhibtion claim may sound in both contract and &atpy v. Exxon
Mobil Corp, 2009-C-0945 (La. App. 4 Cir. 9/23/09); 2009 WL 8685070, at *6 (citing
Reeves v. Dixie Brick, Ind4577 (La. App. 2 Cir. 8/25/81); 403 So.2d 792k also
Datamatic, Inc. v. Int'l Bus Machs. Corp795 F.2d 458, 461 (5th Cir. 1986)
(explaining that is it unclear whether a redhibition claim is treated like a tort or
contract claim for conflicts analysis).To the extent the claim sounds in tort,
Plaintiff's Motion is denied for the reasodsscussed previously. To the extent it
sounds in contract, the Court preliminarily considers the factors listed in section
188(2) of the Second Restatement in order to apply the general choice of law
principles set forth in section 6 of the Second Restateme&stt AREMENT(SECOND)
OFCONFLICT OFLAWS § 188(2) see also McFadin v. Gerbes87 F.3d 753, 761 n.19
(5th Cir. 2009). The pertinent contacts under section 188 are “(a) the place of
contracting, (b) the place of negotiation of the contract, (c) the place of
performance, (d) the location of the subject matter of the contract, and (e) the
domicile, residence, nationality, place of incorporation and place of business of the
parties.” RESTATEMENT (SECOND) OF CONFLICT OFLAWS 8§ 188(2);see also Bailey
v. Shell W. E&P, In¢609 F.3d 710, 723 (5th Cir. 201@)xlvanced Envtl. Recycling
Techs. Inc. v. Am. Int'l Specialty Lines Ins. G389 F. App’x 869, 872 n.1 (5th Cir.
2010) (unpublished) (citing Sonat Exploration Co., 271 S.W.3d at 231). “These
contacts are to be evaluated according to their relative importance with respect to the
particular issue.” BSTATEMENT(SECOND) OF CONFLICT OFLAWS § 188(2).

On the redhibition claim, all but one of the section 188(2) factors are either in dispute

or demonstrate contact widoth Texas and Louisiana. The first, second, and fifth
(continued...)
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B. Economic L 0ss

Even assuming Texas Law applies, the Economic Loss rule does not bar
Defendant’s Counterclaims. “The econoriass rule applies when losses from an
occurrence arise from failud a product and the damage or loss is limited to the
product itself.” Sharyland Water Supply Corp. v. City of Alt864 S.W.3d 407, 415
(Tex. 2011) (citindgequistar Chems. L.P. v. Dresser—Rand,@d0 S.W.3d 864, 867
(Tex. 2007));see alsadSw. Bell Tel. Co. v. DeLanne§09 S.W.2d 493, 494 (Tex.
1991). Accordingly, when the failure of apgiuct is at issue, recovery is generally
limited to remedies grounded in contract, rather than ®haryland 354 S.W.3d
at 415. Economic losses can be eithexdj “measured by costs of replacement and
repair,” or consequentiatall indirect loss, such as loss of profits resulting from
inability to make use of the defective produdtiihinger v. Case Corp23 F.3d 124,
126 (5th Cir. 1994) (citin®lobility Homes of Tex., Inc. v. Shives§7 S.W.2d 77, 78

n.1 (Tex.1977)).

2 (...continued)
factors indicate contacts with Texas and Louisiana equally. Both parties agree that
negotiations and contracting occurred in both Louisiana and T&eeSur-Reply,
at4-5; Reply, at 6. Plaintiff’'s principal place of business is in Texas, and Defendant’s
principal place of business is in Louisiana. Exhibit A, [Doc. #33-1], at 1-10; Motion,
at 6; Sur-Reply, at 4-5. Regarding the third and fourth factors, the record is unclear
about the place of performance or the location of the subject matter of the contract.
Accordingly, the Court lacks the evidence necessary to determine whether Louisiana
or Texas law applies.
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The economic loss rule does not baragaty from recovering economic losses
to “other property.”See, e.gAm. Eagle Ins. Co. Wnited Techs. Corp48 F.3d 142,
144 (5th Cir. 1995) (citingVlid Continent Aircraft Corp. v. Curry Cnty. Spraying
Serv., Inc.572 S.W.2d 308 (Tex. 1978)wo Rivers Co. v. Curtiss Breeding Serv.
624 F.2d 1242, 1246-47 (5th Cir. 1980). Wiagproduct or machinery is damaged
by the failure of a component part, theguct or machinery is considered “other
property” when “the partielsargained separately fardividual components” of the
product or machinerySee Am. Eagle Ins. Cal8 F.3d at 145 (citin§hipco 2295,
Inc. v. Avondale Shipyards, In&25 F.2d 925 (5th Cir.1987)). In such a case, the
injury is not “only the economic loss tioe subject of the contract itselfSee Mem'l|
Hermann Healthcare Sys. Inc Burocopter Deutschland, GMBH24 F.3d 676, 678
(5th Cir. 2008) (quotindgim Walter Homes, Inc. v. Reeld1 S.W.2d 617, 618 (Tex.
1986)). Additionally, damage to propedwned by a third paytfor which a party
subsequently becomes legally respongildles not constitute “other propertyXm.
Eagle Ins. Cq.48 F.3d at 145 (citin§ignal Oil & Gas Co. v. Universal Oil Progs.
572 S.W.2d 320, 325 (Tex. 1978)). The property must be owned by the party to
constitute “other property.id.

Defendant alleges the failure ofetlpipe at issue caused damages beyond

damage to the pipe itself. Defendantgdle that, when the pipe allegedly failed, it

P:\ORDERS\11-2013\0374MDCounterclaims.wpd  130903.1541 1 O



was inside a coil tubing unit, and that fhipe failure also damaged the coil tubing
unit. SeeCounterclaim, at 5. Ownership ofetleoil tubing unit is not clear from the
record. Nor is it clear whether the partieggained for the pipe separately from the
coil tubing unit. Accordingly, there isgenuine issue of material fact concerning
whether Defendant’s tort counterclagauses of action are barred by the Economic
Loss Rule. The Court therefore denies the Motion on this ground.

V. CONCLUSION

The parties have not presented meghil evidence to assist the Court in
choosing the applicable governing law. Al§d,exas law applies, there are genuine
issues of material fact regarding whetBeefendant’s tort-based counterclaims are
barred by the Economic Loss Rul&ccordingly, it is hereby

ORDERED that Plaintiff's Amended Partiéiotion to Dismiss [Doc. # 36] is
DENIED without preudice.

SIGNED at Houston, Texas, thi§ 8ay of September, 2013.

Reai ot

l‘lC) F. Atlas
Un c:'.tat(:s District Judge
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