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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

JACKIE MERCER, )
8
Plaintiff, 8
8
VS. 8 CIVIL ACTION NO. H-13-0523
8
WAL-MART STORES TEXAS, LLC, 8
8
Defendant. 8

MEMORANDUM AND OPINION

The plaintiff, Jackie Mercer, filed this persal injury suit against Wal-Mart Stores Texas,
LLC. The relevant facts are largely undisput&h the morning of January 21, 2011, Mercer and
his wife went to the Wal-Matrt store in Bryan XBs. A cold front had dropped temperatures below
freezing, resulting in ice in the parking.lqDocket Entry No. 25, Ex. B at B}., Ex. C at 28id.,
Ex. E at 2). While walking from his car to the stokercer slipped on a p&tof ice and fell. His
injuries included a torn rotator cuff that requidgery. Mercer sued Wal-Mart in state court,
asserting premises liability and negligenceodket Entry No. 1, Ex. A). Wal-Mart removed on
the basis of diversity jurisdiction, (Docket Bnio. 1), and later moved for summary judgment,
(Docket Entry No. 25). Wal-Mart argues thasientitled to summary judgment because naturally
occurring ice is not an unreasonably dangerousitondhat can support a premises liability claim
under Texas law and because the undisputed facts show no negligence as a matter of law.

Based on the pleadings; the motions, responsdseply; the undisputed facts in the record;
and the applicable law, this court grants Wal-Mart’'s summary judgment motion and, by separate

order, enters final judgment. The reasons for this ruling are explained below.

Dockets.Justia.com


http://dockets.justia.com/docket/texas/txsdce/4:2013cv00523/1056769/
http://docs.justia.com/cases/federal/district-courts/texas/txsdce/4:2013cv00523/1056769/32/
http://dockets.justia.com/

The Legal Standard for Summary Judgment Standard

“The court shall grant summary judgmenthe movant shows that there is no genuine
dispute as to any material fact and the moisentitled to summary judgment as a matter of law.”
FED. R.Civ. PROC. 56(a). “A party asserting that a fact cannot be or is genuinely disputed must
support the assertion by citing to particular paftmaterials in the record . . . .E: R.Civ.PrROC.
56(c)(1)(A). “[T]he plain language of Rule Bpénandates the entry of summary judgment, after
adequate time for discovery and upon motion, agaipatty who fails to make a showing sufficient
to establish the existence of an element essdatihht party’s case, and on which that party will
bear the burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322 (1986).

“Initially, the moving party bears the burderdeimonstrating the absence of a genuine issue
of material fact.”Cannata v. Catholic Diocese of Austitd0 F.3d 169, 172 (5th Cir. 2012) (citing
Celotex 477 U.S. at 323). If the bden of proof at trial lies with the nonmoving party, the movant

may satisfy its initial burden by “‘showing’—that igpinting out to the district court — that there

is an absence of evidence to support the nonmoving party’s €sletex 477 U.S. at 325. While

the party moving for summary judgment must demonstrate the absence of a genuine issue of material

fact, it does not need to negate ¢hements of the nonmovant’s cagauffie v. United State$00
F.3d 362, 371 (5th Cir. 2010).

“A fact is ‘material’ if its resolution in favoof one party might affect the outcome of the
lawsuit under governing law.Sossamon v. Lone Star State of T880 F.3d 316, 326 (5th Cir.
2009) (quotation omitted). “If the moving partyiléato meet its initial burden, the motion for
summary judgment must be denied, regardless of the nonmovant’s resdone"600 F.3d at

371 (internal quotation marks omitted).



“When the moving party has met its R6I&[] burden, the nonmoving party cannot survive
a summary judgment motion by resting on the mere allegations of its pleadiltys. The
nonmovant must identify specific evidence in theard and articulate how that evidence supports
that party’s claim.Id. (internal quotation marks omitted). “This burden will not be satisfied by
‘some metaphysical doubt as to the material facts, by conclusory allegations, by unsubstantiated
assertions, or by only a scintilla of evidenceBbudreaux v. Swift Transp. Cd02 F.3d 536, 540
(5th Cir. 2005) (quotindittle v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir.1994) (en banc)).
“In deciding a summary judgment motion, the court draws all reasonable inferences in the light most
favorable to the nonmoving partyDuffie, 600 F.3d at 371.
. Analysis

The parties agree that Texas law applieadéd Texas law, premises liability is a form of
negligence.Scott & White Mem’l Hosp. v. FaiB10 S.W.3d 411, 412 (Tex. 2018Y; Invs., Inc.
v. Ureng 162 S.W.3d 547, 550 (Tex. 2005). “The thidd question in a premises liability case,
as with any cause of action based on negligeiscthe existence of and violation of a duty.”
Chappell v. Allen414 S.W.3d 316, 323 (Tex. App.—El Paso 2013, no pet. h.). In a premises
liability suit, a premises owner’s duty is determined by the complaining party’s status at the time
and place of injury.Fair, 310 S.W.3d at 412. The plaintiff is usually classified as an invitee,
licensee, or trespasséviellon Mortg. Co. v. Holder5 S.W.3d 654, 655 (Tex. 1999). “An invitee
is ‘one who enters on another’s land with tvener's knowledge and for the mutual benefit of
both.” Am. Indus. Life Ins. Co. v. Ruvalcalbd S.W.3d 126, 134 (Tex. App.—Houston [14th Dist.]
2001, pet. denied) (quotirigosas v. Buddie’s Food Sto&el8 S.W.2d 534, 536 (Tex. 197%ke

alsoRESTATEMENT(SECOND) OFTORTS8 332 (1965). The parties agthat Mercer was an invitee



of Wal-Mart when he slipped and fell.

A premises owner owes an invitee a duty et the property against conditions that pose
an unreasonable risk of harBrinson Ford, Inc. v. Alger228 S.W.3d 161, 162—63 (Tex. 2007);
Wal-Mart Stores, Inc. v. Gonzale968 S.W.2d 934, 936 (Tex. 1998). This “does not make the
[premises owner] an insurer oftimvitee’s safety” so as to create a strict-liability stand&ek,

e.g, Gonzalez968 S.W.2d at 936. “To recover damages in a slip-and-fall case an invitee must
prove: (1) actual or constructive knowledge of some condition on the premises by the
owner/operator; (2) the condition posed an unredden&k of harm; (3) the owner/operator did

not exercise reasonable care to reduce or elimihatrisk; and (4) the owner/operator's failure to
use such care proximately caugbd plaintiff's injuries.” Id. (citing Keetch v. Kroger C0.845
S.W.2d 262, 264 (Tex.1992)).

The question in this case is whether the in the Wal-Mart parking lot posed an
unreasonable risk of harm. Arecent Texas Supfeonet case provides the answer. That case held
that “naturally occurring ice that accumulateghwut the assistance or involvement of unnatural
contact is not an unreasonably dangerous condititfitient to support a premises liability claim.”
Fair, 310 S.W.3d at 414. Ice is naturally occurring when meteorological forces cause it to
accumulate. Id. at 415;Callahan v. Vitesse Aviation Servs., L7 S.W.3d 342, 352 (Tex.
App.—Dallas Mar. 29, 2013, npet. h.). Salting or applying chemical deicer to ice that has
naturally accumulated does not transform naturally occurring ice to unnaturally occurring ice,
because “[t]o find otherwise woujilinish business owners who, asartesy to invitees, attempt
to make their premises safefair, 310 S.W.3d at 415.

The summary-judgment evidence shows that the ice Mercer slipped and fell on accumulated



naturally as the result of a cold front that mowed the area and caused temperatures to drop below
freezing. There is no summary-judgment evidencestbraething other than meteorological forces
caused the ice accumulation. Because the ice occurred naturally, it was “not an unreasonably
dangerous condition sufficient to support a premises liability claih.’at 414. Mercer cannot

show an essential element of his premises liability claim and cannot raise a factual dispute material
to determining whether Wal-Mart owed him oehched any duty with respect to the ice in the
parking lot! His premises-liability and negligence claims fail as a matter of law.

Mercer’s opposition to Wal-Mart's motion for summary judgment mentions without
discussing two exceptions that thair opinion discussed. (Docket Entry No. 28 at 6). The first
exception is “that a premises owner should be liable when it has ‘actual or implied notice that a
natural accumulation of ice or snow on his property created a condition substantially more
dangerous than a business invitee should hai@@ated by reason of knowledge of the conditions
generally prevailing in the area.Fair, 310 S.W.3d at 415-16 (quoti@goper v. Valvoline Instant
Oil Change No. 07AP-392, 2007 WL 3257245, at *5 (OICt. App. Nov. 6, 2007)). “[T]his
exception applies only in situations where the iceomw conceals a defect or hazard that an invitee
should not anticipate from his general knadge of wintery conditions in the aredd. at 416. An
example would be snow that coneealdeep hole unknown to the invitdd. This exception does
not apply because Mercer did not allege or point to summary-judgment evidence that the ice he

slipped and fell on concealed a defect or hazardnsiead claims that the ice itself was the defect.

! Because naturally occurring ice does not pose an wmahle risk of harm, whether or not Wal-Mart was
aware that the parking lot was icy is irrelevant. \Malrt's knowledge of the ice does not, as Mercer contends,
transform a condition that is not unreaably dangerous into one that is.

5



The second exception discusseBair is “that the natural accumulation rule does not apply
when a landowner is ‘actively negligent in pétimg or creating an unnatural accumulation of ice
orsnow.” Id. at 416 (quotingooper 2007 WL 3257245, at *5-6). Thexception does not apply.

The ice Mercer slipped on accumulated naturally, and he does not argue that Wal-Mart was actively
negligent. “Active negligence” is based on an affirmative act, while “passive negligence” is based
on a failure to actCampus Mgmt., Inc. v. KimbaB91 S.wW.2d 948, 951 (Tex. App.—Fort Worth
1999, pet. denied). Mercer alleged that Wal-Mart “negligently overlooked the ice,” “delayed
remedying the condition and left the ice,” and “fai][exiwarn of the condition.” (Docket Entry No.

1, Ex. Aat 1 10-11). The allegatiomsglaummary-judgment evidence all invofaduresto act,

not affirmative acts.

[Il1.  Conclusion

Wal-Mart's motion for summary judgment, (Docket Entry No. 25), is granted. Final
judgment is separately entered.

SIGNED on January 21, 2014, at Houston, Texas.

Y N~

ee H. Rosenthal
United States District Judge




