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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

GIC SERVICES, LLC, 8
Plaintiff,

V. CIVIL ACTION NO. H-13-0567

w W W W

FREIGHTPLUS (USA) INC.,
Defendant.

w w»n

MEMORANDUM AND ORDER

This case is before th@ourt on the Motion to Dismiss [Doc. # 19] filed by
Third Party Defendant Industrial Maritin@arriers, LLC (“IMC”), to which Third
Party Plaintiff Freightplus (USA), In€:Freightplus”) filed a Response [Doc. # 21].
IMC seeks dismissal pursuant to Rule 12(p3f1Rule 12(b)(3) othe Federal Rules
of Civil Procedure based on a forum selectclause, and pursuant to Rule 12(b)(6)
for failure to state a claim upon which rélean be grantedHaving reviewed the
record and applicable legal authorities, the Calerties the Motion to Dismiss
pursuant to Rule 12(b)(1) and Rule 12(b)@@ithout prejudice to filing a Motion to

Transfer pursuant to 28 U.S.C. § 1404(a).

The Motion to Dismiss pursuant to Rul@(b)(6) and the Motion for Leave to
Amend Third Party Complaint [Doc. # 22Jeataken under advisemigpending resolution
of the § 1404(a) issue.
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l. BACKGROUND

Plaintiff GIC Services, LLC (“GIC”)shipped a tugboat, the M/V REBEL,
(“Tugboat”) from Houston, Texato Nigeria. GIC contracted with Freightplus to
arrange the shipment. Freightplus conwdatith Yacht Path, who contracted with
IMC for the shipment. A Bill of Ladinffom Freightplus properly identified Lagos,
Nigeria as the Port of Dischargé&ee House Bill of LadingExh. 1 to Complaint
[Doc. # 1]. A Bill of Lading issued by IMC identified Warri, Nigeria as the Port of
Discharge.See IMC Bill of Lading, Exh. 2 to Complaint.

The Tugboat was delivered to Warri. aftiff filed this lawsuit against
Freightplus, asserting that the Tugboat wasetdelivered to Lagos and that, despite
numerous demands for delivery of the Tughiod.agos, Freightplus failed to deliver
the cargo “as contracted 3ee Complaint, § 13. Plaintiff alleges that the failure to
deliver the Tugboat to Lagos precluded rtiéii from complying with its obligations
under a contract with a third partygoovide the Tugboat lggnning in January 2013

for $40,000.00 per daySeeid., 1 14.

P:\ORDERS\11-2013\0567MD.wpd  130918.1118 2



Freightplus filed a Third Party Complaindlleging that its Bill of Lading
properly identified Lagos as the Portscharge and that ¢hiMC Bill of Lading
incorrectly listed Warri as the Port of Discha. IMC moved to dismiss, based in part
of the forum selection clause in the IMBUl of Lading that provides for disputes to
be “exclusively determindaly the United States Distri€ourt for the Eastern District
of Louisiana.” See IMC Bill of Lading, Exh. 3 taViotion to Dismiss. The Motion to
Dismiss pursuant to Rule 12(b)(1) and/otdr12(b)(3) of the Fderal Rules of Civil
Procedure is ripe for decision.

1. FORUM SELECTION CLAUSE

The IMC Bill of Lading includes a forurselection clause providing that “any
dispute arising out of [the IMC Bill of Ladg] shall be exclusively determined by the
United States District Court for tligastern District of Louisiana.Seeid. The Third
Party Complaint involves a dispute relating to the shipment of the Tugboat, the
shipment that is the subjecttbie IMC Bill of Lading. Asa result, it is clear that the
claims in the Third Party Complaint involve a dispute “arising out of’ the IMC Bill

of Lading.

’In the Order [Doc. # 15] granting Defendari¥otion for Leave to File Third-Party
Complaint, the Court directed counsel for Defant to file the That Party Complaint as a
separate docket entry. Counsel for Defenndaas failed to do s@and the Court again
ORDERS counsel for Defendant to file the TthiParty Complaint aa separate docket
entry.
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Where, as here, venue wdlide otherwise proper iniifederal district, but an
applicable forum selection clause desigsaa specific federal forum, “a motion to
transfer under § 1404(a) is the proper pdoaral mechanism for éorcing the clause.”
See In re Atlantic Marine Const. Co., Inc., 701 F.3d 736, 739 (5th Cir. 2012).
Consequently, the Court will deny the Mmitito Dismiss pursuant to Rule 12(b)(1)
and Rule 12(b)(3), but will allow IMC talé a Motion to Transfer to the Eastern
District of Louisiana pursuant to § 1404(@jldressing each of the factors relevant to
the § 1404(a) analysis.

1. CONCLUSION AND ORDER

The proper mechanism for enforcing theufo selection clause in the IMC Bill
of Lading is a motion to transfer purstam § 1404(a). Until such time as venue is
determined, the Court will hold under advisent IMC’s Motion to Dismiss pursuant
to Rule 12(b)(6) and Freightplus’s Motitor Leave to Amend Third Party Complaint
[Doc. # 22]. Accordingly, it is hereby

ORDERED that the Motion to Dismiss [Doc. # 19] pursuant to Rule 12(b)(1)
or Rule 12(b)(3) iI®ENIED without prejudice to the filing b@ctober 15, 2013, of
a Motion to Transfer pursuant to 8 1404(a), addressing the relevant factors for

purposes of the § 1404(a) analysis. Frelyls shall file any response in opposition

P:\ORDERS\11-2013\0567MD.wpd  130918.1118 4



to the Motion to Transfer biovember 1, 2013, and IMC shall ite any reply by
November 8, 2013. Itis further

ORDERED that the Motion to Dismiss pursuant to Rule 12(b)(6) and the
Motion for Leave to Amend Third Party Complaint [Doc. # 22]a#& EN UNDER
ADVISEMENT pending a decision on the § 1404(a) issue.

SIGNED at Houston, Texas, tHi8" day ofSeptember, 2013.

Lo ot

l‘lC) F. Atlas
Un ‘Statcs District Judge
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