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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

5502 NODAWAY TRUST, AS PRESIDENT 8§
OF JAY DEE DILLARD,

Plaintiff,

VS. CIVIL ACTION NO. 4:13-cv-00641

JPMORGAN CHASE BANK, N.A.,

w W W W W W W W

Defendant.

MEMORANDUM OPINION AND ORDER

INTRODUCTION

Pending before the Court is the defendant’'s, JPRlor@hase Bank, N.A. (the
“defendant”), motion for summary judgment and biefsupport (Dkt. No. 8). The plaintiff,
5502 Nodaway Trust, as President of Jay Dee Dill#neé “plaintiff’), has failed to file a
response and the time for doing so has elapsetkr Adving carefully examined the motion, the
record and the applicable law, the Court determthas the defendant’s motion for summary
judgment should be GRANTED in part and DENIED imtpa
. FACTUAL BACKGROUND

On April 5, 2001, Luis and Pam Gonzalez execut&tbte payable to North American
Mortgage Company in the amount of $140,000.00, eoeatly with a Deed of Trust granting a
first lien security interest in the real properpcated at 5502 Nodaway Lane, Spring, Texas
77379 (the “property”). The Deed of Trust exprgsdésignates North American Mortgage
Company as the beneficiary Lender and Calvin C.iMan., as the trustee. It further provides

that North American Mortgage Company, as Lendes,tha right to exercise any and all rights
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of interests granted by the borrowers and autheiizi® foreclose and sell the property and/or to
take any action required of the Lender. (Dkt. BloEx. A.)

On or about November 5, 2001, North American Mag&g&ompany assigned its rights
and interests in the Deed of Trust to WashingtontudluHome Loans, Inc. (“Washington
Mutual”). (Id., Ex. B.). On October 30, 2012, Washington Mutasgigned its interests to the
defendant. I¢., Ex. C.).

On September 23, 2011, the Terranova West Profangers Association, Inc. (the
“Terranova POA”) obtained a judgment against Luisn@alez and recorded its Abstract of
Judgment on February 23, 2012ld.( Ex. D.). On October 2, 2012, the Terranova POA
conducted a sale of the property, during whichplaintiff purchased the property for $4,100.00.
(Id., Ex. E.). The applicable Declaration of Covenafenditions and Restrictions expressly
subordinates the Terranova POA's lien to first Ireartgages. I€., Ex. F 8 9.). Accordingly,
the lien secured by the Deed of Trust and held Hey defendant remained superior to the
Terranova POA's lien. Thus, the plaintiff acquirpdssession of the property subject to the
Deed of Trust. The plaintiff does not contest vlagdity of the Deed of Trust or the inferiority
of its interest in the property.

In December of 2012, Chase accelerated all sumsmidi@wing pursuant to the Note and
Deed of Trust and further notified the Gonzalezegsoanticipated foreclosure sale scheduled
for January 1, 2013.1d., Ex. G.). On January 1, 2013, a foreclosure shlbe property was
conducted, during which the property was conveyeith¢ defendant.Id., Ex. I.). On February
5, 2013, the plaintiff initiated the instant actionthe 215th Judicial District Court of Harris
County, Texas seeking to “quiet title” with respdot the property as well as a temporary

restraining order and injunction restraining théeddant from continuing to act adverse to its
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property interest. The defendant removed the ta#igis Court on March 8, 2013, on the basis
of diversity jurisdiction. The defendant now moves a summary judgment on the plaintiff's
claims.

1. SUMMARY JUDGMENT STANDARD

Federal Rule of Civil Procedure 56 authorizes surgnmiadgment against a party who
fails to make a sufficient showing of the existent@an element essential to that party’s case and
on which that party bears the burden at tri8ke Celotex Corp. v. Catre#t77 U.S. 317, 322
(1986); Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cir. 19948n(bang. The movant
bears the initial burden of “informing the Courttbe basis of its motion” and identifying those
portions of the record “which it believes demon&trthe absence of a genuine issue of material
fact.” Celotex 477 U.S. at 323see alsoMartinez v. Schlumbettd. 338 F.3d 407, 411 (5th
Cir. 2003). Summary judgment is appropriate ife“thleadings, the discovery and disclosure
materials on file, and any affidavits show thatr¢his no genuine issue as to any material fact
and that the movant is entitled to judgment as ianaf law.” Fed. R. Civ. P. 56(c).

If the movant meets its burden, the burden theftssto the nonmovant to “go beyond the
pleadings and designate specific facts showingttieae is a genuine issue for trialStults v.
Conoco, Inc.76 F.3d 651, 656 (5th Cir. 199@iting TubacexInc. v. M/V Risan45 F.3d 951,
954 (5th Cir. 1995)Little, 37 F.3d at 1075). “To meet this burden, the novemt must
‘identify specific evidence in the record and artade the ‘precise manner’ in which that
evidence support[s] [its] claim[s].”Stults 76 F.3d at 656 (quotingorsyth v. Barr 19 F.3d
1527, 1537 (5th Cir. 1994%ert. denied513 U.S. 871 (1994)). The nonmovant may nosfati
its burden “with some metaphysical doubt as tontfaerial facts, by conclusory allegations, by

unsubstantiated assertions, or by only a scintillavidence.” Little, 37 F.3d at 1075 (internal
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guotation marks and citations omitted). Insteadmust set forth specific facts showing the
existence of a ‘genuine’ issue concerning everersd component of its case.American
Eagle Airlines, Inc. v. Air Line Pilots Ass’n, Iht343 F.3d 401, 405 (5th Cir. 2003) (quoting
Morris v. Covan World Wide Moving, Ind.44 F.3d 377, 380 (5th Cir. 1998)).

“A fact is material only if its resolution wouldfatt the outcome of the action . . . and an
issue is genuine only ‘if the evidence is suffitiear a reasonable jury to return a verdict for the
[nonmovant].” Wiley v. State Farm Fire and Cas. C&85 F.3d 206, 210 (5th Cir. 2009)
(internal citations omitted). When determining wWiex the nonmovant has established a genuine
issue of material fact, a reviewing court must ¢ares“all facts and inferences . . . in the light
most favorable to the [nonmovant].’Boudreaux v. Swift Transp. Co., In@02 F.3d 536,
540 (5th Cir. 2005) (citingArmstrong v. Am. Home Shield Cqr33 F.3d 566, 568 (5th Cir.
2003)). Likewise, all “factual controversies [@oebe resolved] in favor of the [nonmovant], but
only where there is an actual controversy, thaiviggn both parties have submitted evidence of
contradictory facts.” Boudreaux 402 F.3d at 540 (citind.ittle, 37 F.3d at 1075 (emphasis
omitted)). Nonetheless, a reviewing court may heeigh the evidence or evaluate the
credibility of witnesses.”Boudreaux 402 F.3d at 540 (citinylorris, 144 F.3d at 380). Thus,
“[tlhe appropriate inquiry [on summary judgment]wghether the evidence presents a sufficient
disagreement to require submission to a jury orthéreit is so one-sided that one party must
prevail as a matter of law.”Septimus v. Univ. of Hoys399 F.3d 601, 609 (5th Cir. 2005)
(quotingAnderson v. Liberty Lobby, In&77 U.S. 242, 251 - 52 (1986)).

The plaintiff in this case has not filed a respotséhe defendant’s motion for summary
judgment. According to the Court’s local rulesspenses to such motions are due within

twenty-one days unless the time is extended. BeR. L.R. 7.3. A failure to respond is “taken
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as a representation of no opposition.” S.D. TaéR.IZ.4. Notwithstanding the plaintiff's failure
to file a response, summary judgment may not bededaby default.See Hibernia Nat Bank
v. Admin. Cent. Sociedad Anonimé&/6 F.2d 1277, 1279%th Cir. 1985). “A motion for
summary judgment cannot be granted simply becthese is no opposition, even if failure to
oppose violated a local rule.Hetzel v. Bethlehem Steel Cqrp0 F.3d 360, 362 n.3 (5th Cir.
1995) (citingHibernia Natl Bank 776 F.2d at 1279). To this end, the defendant]t{ze
movant has the burden of establishing the absehaegenuine issue of material fact and, unless
[it has] done so, the court mawpt grant the motion, regardless of whether anparse was
filed.” See Hetzeb0 F.3d aB62 n.3. Nevertheless, in determining whether sargudgment
is appropriate, a@istrict court may accept as undisputed the fagtdath in the motion.See
Eversley v. MBank Dallag843 F.2d 172, 174 (5th Cir. 1988) (internal eitas omitted).
V. ANALYSIS AND DISCUSSION

A. The Plaintiff’'s Claim to Quiet Title

As a threshold matter, the defendant moves for samprjudgment on the plaintiff's
claim to quiet title. A claim to remove cloud fratitle also referred to as a suit to clear or quiet
title “enable[s] the holder of the feeblest equity remove from his way to legal title any
unlawful hindrance having the appearance of bettgt.” ” Morlock, L.L.C. v. JP Morgan
Chase Bank, N.ANo. 12-20623, 2013 WL 2422778, at *1 (5th Cumd 4, 2013) (quotinBell
v. Ott 606 S.W.2d 942, 952 (Tex. App.-Waco 1980, writdren.r.e.) (quotingThomson v.
Locke 66 Tex. 383, 1 S.W. 112, 115 (Tex. 1886)). Samlaction “relies on the invalidity of the
defendant’s claim to the property.Morlock, 2013 WL 2422778, at *1 (quotingssex Crane
Rental Corp. v. Carter371 S.W.3d 366, 388 (Tex. App.-Houston [1st Dig@12, pet. denied)).

As a consequence, “the plaintiff has the burdesupiplying the proof necessary to establish his
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superior equity and right to relief.Essex Crane371 S.W.3d at 388 (quotirigahn v. Love321
S.W.3d 517, 531 (Tex. App.-Houston [1st Dist.] 2006t. denied).

In order to prevail on a claim to remove cloud frditte or to quiet title, a plaintiff is
required to demonstrate that: (1) it has an istere the property; (2) title to the property is
impaired by the defendant’s claim; and (3) the deémt's claim, while facially valid, is
unenforceable.Hurd v. BAC Home Loans Servicing, L8880 F. Supp.2d 747, 766 (N.D. Tex.
2012). “To quiet title in [its] favor, [a] plairffi‘must allege right, title, or ownership in [it$le
with sufficient certainty to enable the court t@ $#] has a right of ownership that will warrant
judicial interference.” "Wells v. BAC Home Loans Servicing, LIRa. W—10-CA-00350, 2011
WL 2163987, at *4 (W.D. Tex. April 26, 2011) (quagi Wright v. Matthews26 S.W.3d 575,
578 (Tex. App.- Beaumont 2000, pet. denied)). dtimer words, the plaintiff must recover on the
strength of [its] title, not the weakness of [igglversary’s [title].” Wells 2011 WL 2163987, at
*4 (citing Fricks v. Hancock45 S.W.3d 322, 327 (Tex. App. — Corpus Chris@2o pet.).

Here, the plaintiff's claim to remove cloud frontldi or to quiet title fails to allege any
facts establishing the superiority of its titlergdation to the defendant’s Deed of Trust. In fact
the plaintiff neither contests the validity of tbeed of Trust nor suggests thatotsninterest is
superior to the Deed of Trust. Instead, it meratiempts to challenge the validity of the
defendant’s claim to title by alleging, albeit ionclusory fashion, that: (1) it is the “rightful
owner” of the property and entitled to possessi@);it “was wrongfully dispossessed of the
property when the defendant sold it”; (3) the ddgent “purports to have an adverse claim or
interest in the property that operates as a cloudits] title”; and (4) the defendant’s claim or

interest with respect to the property “is invalihenforceable or without right against [it]
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because the defendant failed to provide [it] withger statutory notice of the Trustee’s Sdle.”
(SeeDkt. No. 1, Ex. A, 11 9 — 12.). Because the pifiidoes not dispute the Deed of Trust’s
validity or otherwise claim title superior to thaft the defendant, it has failed to demonstrate a
genuine issue of material fact that its title te fproperty is superior to that of the defendant.
Therefore, the defendant is entitled to judgmena amatter of law on the plaintiff's claim to
remove cloud from title or to quiet titléSee Fricks45 S.W.3d at 327.

Further, in light of the undisputed facts, when tefendant foreclosed on its Deed of
Trust, it extinguished any junior or subordinatens such as the plaintiff's lienSee 1-10
Colony, Inc. v. Chao Kuan Lg893 S.W.3d 467, 472 — 73 (Tex. App.- Hous. [14ist.] 2012,
pet. denied) (internal citations omitted) (“It i®Mvsettled in Texas that a valid foreclosure on a
senior lien (sometimes referred to as a ‘supeilieri) extinguishes a junior lien (sometimes
referred to as ‘inferior’ or ‘subordinate’) if theerare not sufficient excess proceeds from the
foreclosure sale to satisfy the junior lien.”). Agonsequence, the plaintiff no longer has a lien
on the defendant’s property and the lien identifleg Instrument No. 20120597272, and
encumbering the real property located at LOT TWONDRED FOUR (204), IN BLOCK
SEVEN (7), OF TERRANOVA WEST, SECTION ONE (1), A BDIVISION IN HARRIS
COUNTY, TEXAS, ACCORDING TO THE MAP OR PLAT THEREOQMRECORDED IN
VOLUME 286, PAGE 48 OF THE MAP RECORDS OF HARRIS QRTY, TEXAS is

EXTINGUISHED.

! The plaintiff's claim of lack of statutory noticeste is of no moment as Texas law imposes no sugliregnent
under the circumstances. It is well-establishedleurT exas law that “[t]here is no requirement {batsonal notice
be given to persons who were not parties to thel dé&ust.” American Sav. & Loan Ass’n of Hous. v. Musi&1
S.W.2d 581, 588 (Tex. 1975). This principle appkyen when the mortgagee knows of an intervenimghaser.
SeeRodriguez v. Ocwen Loan Servicing, LIND. 08-20128, 2009 WL 101941, *2 (5th Cir. Ja#, 2009) (quoting
Casstevens v. SmjtR69 S.W.3d 222, 229 - 30 (Tex. App.—Texarkana&0® pet. h.) (finding that notice of
foreclosure proceedings must be given “to the @amtiamed on the requisite documents as the detdrsiot to
other partiesknownor unknowri).
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B. The Plaintiff’'s Claim for Injunctive Relief

Likewise, the defendant is entitled to judgmenaasatter of law on the plaintiff's claim
for injunctive relief. “To obtain injunctive relig[a] plaintiff is required to plead and prove,
inter alia, ‘a substantial likelihood of success the merits.” "Jackson v. Fed. Home Loan
Mortg. Corp, No. 4:11-CV-507-A, 2011 WL 3874860, at *3 (N.[eXT Sept. 1, 2011) (citing
DSC Commc'ns Corp. v. DGI Techs.,.I®1 F.3d 597, 600 (5th Cir. 1996)). Furtherequest
for injunctive relief is fatally flawed and fail® tstate a claim for relief in the absence of an
underlying viable cause of action supporting theryerof a judgment. See Martinez v.
Wilmington Trust Cq.SA-13-CA-53-FB, 2013 WL 6818251, *11 (W.D. Tewly 23, 2013)
(citing Pajooh v. Harmon82 F. App’x 898, 899 (5th Cir. 2003)).

Here, the plaintiff seeks an order from this Cdiguieting” title to the property. Since
this claim is the plaintiff's sole substantive alaand the Court has determined that its dismissal
is appropriate, the plaintiff cannot establgstylikelihood of success on the meritSee Jacksgn
2011 WL 3874860, at *3. Thus, the plaintiff's regti for injunctive relief is denied and the
defendant is entitled to a summary judgment orptamtiff's claim.

C. The Plaintiff’'s Claim for Attorneys’ Fees

Lastly, the defendant moves for judgment as a maftéaw on the plaintiff's claim for
attorneys’ fees. “As a general rule, attorney®ssfare not recoverable in Texas unless provided
for by contract or by statute.Lopez v. Los Cielos Homeowners Ass’n,,IhNo. 11-11-00102—
CV, 2013 WL 1636433, at *2 (Tex. App.-Eastland ApL, 2013, no pet.) (citinBallas Cent.
Appraisal Dist. v. Seven Inv. C&35 S.W.2d 75, 77 (Tex. 1992)). The Texas Civddice &
Remedies Code “provides that reasonable attorrfeg's may be recovered in certain types of

suits, such as suits on a sworn account or a wratatract.” Id. (citing Tex. Civ. Prac. & Rem.
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Code § 38.001). In order to recover attorneyssfparsuant to 8 38.001, “a party must (1)
prevail on a cause of action for which attorneysds are recoverable, and (2) recover damages.”
Bennigan’s Franchising Co., LLC v. Team lIrish, Jn&o. 3:11-CV-0364-D, 2011 WL
3903068, at *3 (N. D. Tex. Sept. 6, 2011) (interoghtion omitted). Because none of the
qualifying causes of actions listed in § 38.001 awplicable here and the plaintiff has failed to
allege a viable cause of action, its request ftorag¢y’s fees is deniedSeeTex. Civ. Prac. &
Rem. Code § 38.001. Accordingly, the defendamnitled to judgment as a matter of law on
the plaintiff's claim for attorneys’ fees.
V. CONCLUSION

Based on the foregoing analysis and discussion,défendant’'s motion for summary
judgment is GRANTED as to the plaintiff's claimsdaDENIED as to its request for attorneys’
fees.

It is SOORDERED.

SIGNED on this 30 day of January, 2014.

e S

Kenneth M. Hoyt
United States District Judge
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