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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
JASON ASHTON,
Plaintiff,

V. Civil Action No. 4:13-cv-810

WJ(UJWJW)WJWJ

BAC HOME LOANS SERVICING, L.P. 8§
FKA COUNTRYWIDE HOME LOANS 8§

LOANS SERVICING, L.P. and 8
FEDERAL NATIONAL MORTGAGE 8
ASSOCIATION 8
8

Defendants. 8

MEMORANDUM AND ORDER

This foreclosure case is before theu@ on the Motion to Dismiss (“Motion”)
[Doc. # 17] filed by Defendant Bank é&imerica, N.A., the successor by merger to
BAC Home Loans Servicing, LP (“BACTjk/a Countrywide Home Loans Servicing,
LC (“Countrywide”), and Defendant Federal National Mortgage Association
(“FNMA,” collectively, “Defendants”). Rdintiff Jason Ashton (“Plaintiff”) has filed
a Response [Doc. # 18], andfBredants have filed a Reply [Doc. # 19]. The Court
has carefully reviewed the parties’ argemts, the record, and applicable law, and

concludes that Defendants’ Motion to Dismiss willgoanted.
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l. FACTUAL BACKGROUND

Plaintiff obtained a mortgage and purchased property located at 1530 Mission
Springs in Katy, Texas (the “Katy Property’First Amended Complaint [Doc. # 14],
at 2. In addition to thi€aty Property, Plaintiff owndand obtained mortgages on four
other residential propertie901 Whispering Pines Drive in Scotts Valley, California;
903 Whispering Pines Drive in Scottalley, California; 1025 Moon Valley Ranch
Road in Watsonville, California; and 98%0on Valley Ranch Road in Watsonwville,
California. First Amended Complaint, 283, 7-8. BAC is second lienholder on both
Scotts Valley properties anslthe mortgagee and servicer of the 905 Moon Valley
property. Id. at 3.

Plaintiff alleged that hfailed to make mortgage paents on the Katy Property
from “Mid 2011” though August 2012d. at 4. In Novemeér 2012, Defendant BAC
foreclosed on the propertyid. at 3-4. Notices of the feclosure were sent to the
Katy Property and to the 903 Whispegi Pines Property but were returned,
unclaimed, or unable to be forwarded. at 5. At the foreclosure sale, only BAC, the
mortgagee, submitted a loa the Katy Propertyld. at 9. BAC bid the total amount
due on the loan, approximately $206,00@l. BAC transferred the property to
FNMA. Id. Plaintiff received a notice of etion for the Katy Property, which was

sent to the 903 Whispering Pines Propettl.at 5.
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On March 6, 2013, Plaintiff filed a@riginal Petition and Application for Ex
Parte Temporary Restraining Order to gneiveviction by Defendants. Plaintiff
asserts claims for wrongful foreclosuregmissory estoppel and detrimental reliance,
fraud, and violation of th&exas Property Code. Original Petition [Exh. A to Doc.
# 1], at 6, 8-15. In addition iojunctive relief, Plaintiff seeksnter alia, rescission
of the foreclosure, $350,000.00 in adtdamages, $700,000.@Dpunitive damages,
and attorneys’ feedd. at 15-16.

On March 27, 2013, Defendaifiled a Motion to Dismiss [Doc. # 5]. Plaintiff
filed an Amended ComplaifiDoc. # 8] on April 17, 2013The Court addressed the
deficiencies in Plaintiff’'s Original R&ion and (implicitly) his Amended Complaint
at an initial status conference held onibkp2, 2013, during which this Court granted
Plaintiff leave to file a second amemdeomplaint and a sur-reply to Defendants’
Motion to Dismiss. SeeRecording of Apr. 22, 2013 Hearing. On April 29, 2013,
Plaintiff filed a another complaint erromasly labeled “First Amended Complaint”
(“First Amended Complaint”) [Doc. # 14].

1. LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6f the Federal Rules of Civil
Procedure is viewed with disfar and is rarely grantedTurner v. Pleasant663

F.3d 770, 775 (5th Cir. 2011) (citidarrington v. State Farm Fire & Cas. C&63



F.3d 141, 147 (5th Cir. 2009)). The complaimist be liberally construed in favor of
the plaintiff, and all facts pleadedtime complaint must be taken as trearrington,
563 F.3d at 147. The complaint must, howegentain sufficient factual allegations,
as opposed to legal conclusions, to statéasan for relief that is “plausible on its
face.” SeeAshcroft v. Igbal556 U.S. 662, 678 (200Patrick v. Wal-Mart, InG.681
F.3d 614, 617 (5th Cir. 2012). When thare well-pleaded factual allegations, a
court should presume they are true, eveloifbtful, and then determine whether they
plausibly give rise to an entitlement to reliédbal, 556 U.S. at 679. Additionally,
regardless of how well-pleaded the factdl@gations may be, they must demonstrate
that the plaintiff is entitled to lef under a valid legal theory.See Neitzke v.
Williams,490 U.S. 319, 327 (198NicCormick v. Stalderl05 F.3d 1059, 1061 (5th
Cir. 1997).

1. ANALYSIS

A. Wrongful Foreclosure

Plaintiff alleges that Defendant wrongfully foreclosed on the Katy Property.
First Amended Complaint, at 6. To egdislba wrongful foreclosure claim, a plaintiff
must show “(1) a defect ithe foreclosure sale proceegls; (2) a grossly inadequate
selling price, and (3) a caal connection between [the defect and the grossly

inadequate selling price]Martins v. BAC Home Loans Servicing, L.~ F.3d ----,
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No. 12-20559, 2013 WL 3213633 (5th Cir. June 26, 2013) (cithryter Nat'| Bank-
Hous. v. Steveng81 S.W.2d 368, 371 (Tex. App.—etiston [14th Dist.] 1989, writ
denied)). Plaintiff asserts that BAfGiled to send notice to the 905 Moon Valley
Property of the Katy Property’s foreclosure, and after no garty bid on the home

at the foreclosure sale, BAC bought the KBtpperty, which Rlintiff alleges was
valued at over $450,000, for a grogsigdequate selling price of $206,000. at 8-9.
Plaintiff also contends that the lack of notice caused Plaintiff to lose“opportunities
to correct the deficiency and save his lednom the sale, and the ultimate transfer to
FNMA.” First Amended Complaint, at 9.

Even assuming for the purpose of thistMo that Plaintiff has established a
defect in the foreclosure saad that the sales pricetbe Katy Property was grossly
inadequate, Plaintiff has failéd allege that the deficienbtice (the alleged defectin
the foreclosure proceedings) causeatgiossly inadequate sales pridgnder Texas
law, a low foreclosure sale price does nobant to wrongful foreclosure; the plaintiff
must allege that other irregularities in the foreclosure proceedings caused or
contributed to a grossly inadequate prideddriguez v. Ocwen Loan Servicing, LLC
306 F. App’x 854, 856 (5th Cir. 2009) (unpublished) (cithrg. Sav. & Loan Ass’n
of Hous. v. Musickb31 S.W.2d 581, 587 (Tex. 197Ppwell v. Stacyl17 S.W.3d

70, 75 (Tex. App.—Fort Worth 2003, no pet.)). Plaintiéi@clusory allegation that
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he “lost opportunities to correct the deficiehisjinsufficient. Plaintiff fails “to plead
... achilling effect on the bidding processther prejudice arising from this defect.”
Sw. Fed. Sav. Ass’n v. Royal-Beltline Joint Venthiee CA3-90-1589D, 1991 WL
352489, at *2N.D. Tex. June 28, 1991) (Fitzwater, J.Rlaintiff has not pleaded
that “any prospective bidder was prevehte deterred in any manner from bidding
at the [foreclosure] salé.”ld. Plaintiff only alleges, without factual allegations in
support, that he could have prevented thedimsure in the first place, not that the
lack of notice caused the sales price tgtmssly inadequate. Plaintiff has failed to
put Defendants on notice of holne alleged defect cause@gjrossly inadequate sales
price. Accordingly, Defendants’ Motion to Dismiss is granted as to Plaintiff's
wrongful foreclosure claim.

Further, Plaintiff does nallege a legally cognizable defect in the foreclosure
proceedings. Plaintiff argues that Dedant failed to comply with the notice
requirements set forth inghTexas Property Code becalsfendants sent notices of

the foreclosure sale of the Katy Progdnd the wrong addresses. Although a failure

! See also Jonas v. Ocwen Fin. Coigo. , 2011 WL 2960108, at *4 (S.D. Tex. July
20, 2011) (Hoyt, J.) (“Nor has the plaintiff demonstrated that any purported
irregularity in the property description caused or contributed to lower bids, fewer bids
or a grossly inadequate sales price.” (cifligra XXI, Ltd. v. Harmom279 S.W.3d
781, 788 (Tex. App.—Amarillo 2007, pet. denied)).

Plaintiff does not allege that he would have bid on the property.
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to comply with the notice requiremenitsder the Texas Property Code can constitute
a defect in the foreclosure proceedingse Martins 2013 WL 1777487, at *2,
Plaintiff's allegations do not state a clainn failure to comply to the Texas Property
Code. Itis undisputed that Defendants seiices of the Katy Property’s foreclosure
by certified mail to the Katy Property andh® 903 Whispering Pines Property. First
Amended Complaint, at 8. Plaintiff cemds that he gave Defendants sufficient
notice that the mailing address for theyBroperty should be changed to 905 Moon
Valley Property “over a period of yeats; several written methods” and, therefore,
under Texas law, the foreclosure notice stitwalve been setd the 905 Moon Valley
Property. First Amended Complaint, at 8pecifically, the “notice” of change of
address on which Plaintifelies is his listing on his other mortgages and on his
checking account of the 905 Moon Valley addreSeeResponse, at 3, 5; First
Amended Complaint, at 4. He alscaichs that address was included in his
correspondence during discussions about a loan modification for the 905 Moon Valley
Property. SeeResponse, at 3; First Amended Complaint, at 4.

The Texas Property Code states that when the property at issue is not the
debtor’s residence, service of a notice of a foreclosure sale must be sent by certified
mail to the debtor at the debts last known address. EX. PROP. CODE ANN.

88 51.0001(2)(B), 51.002(b), (eY.he Code defines aéthtor’s last known address”
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as the address in “the records of the g@ge servicer of the security instrument
unless the debtor provided the current magggservicer a written change of address
before the date the mortgage servicailed a notice required by section 51.002.”
TEX.PROP.CODEANN.851.0001(2)(B). Texas law als@eres that “[a] debtor shall
inform the mortgage servicer of the debt ireasonable mannesf any change of
address of the debtor for purposes aiving notice to the debtor under Section
51.002.” TEX. PROP. CODE ANN. § 51.0021 (emphasis added).

Plaintiff has not alleged that hetified BAC in writing that he wished to
change the mailing address for the K&soperty loan to the 905 Moon Valley
Property. Plaintiff's counsel confirmed that no such writing exists. Although Plaintiff
cites to various written documents, nonecayn the Katy Property. Plaintiff's loan
modification documents for the 905 Moon Valley Property, a loan unrelated to the
Katy Property, do not constitute writtentioe under the Texas Property Code. These
documents only involve th@05 Moon Valley Property. Ere is no obligation for a
mortgagee to deduce a chamgéhe borrower’s desitcemailing address on one loan
from the borrower's communications on different loans. Plaintiff's reliance on
sources other than an explicit notice @ thortgagee sent by the borrower concerning
the loan in issue is unavailing. It wdute commercially unworkable for mortgagees

to have to guess what address the borrantended the mortgagee to use or for
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mortgagee to be required to send noticedltproperties conneetl to the borrower.
Accordingly, Plaintiff's manner of notifyig Defendants of his request that future
notices concerning the Katy Property betde him at 905 Moon Valley (rather than

to the Katy Property or 903 Whispering FBrexddresses) was not reasonable. The
notice of foreclosure sent by Defendantsmiot, as a matter of law, constitute defect

in that foreclosure sale. Plaintiff hagléa to sufficiently plead two of the three
elements of a wrongful foreclosure claim. Plaintiff has had three opportunities to
plead a viable wrongful foreclosure claand has not done so. Plaintiff's wrongful
foreclosure claim, therefores dismissed with prejudice.

B. Violation of Section 51.002 of the Texas Property Code

Plaintiff also alleges that Defendawiblated section 51.002 of the Texas
Property Code. First Amended Complaiat,15. Reiterating his arguments in
support of his wrongful foreclosure claiflaintiff contends that Defendant did not
send him adequate notice of thet)KBroperty’s foreclosure saléd. This Court has
not found any cases that interpret sechar902 to establish andependent right of
action for damages. The section aldoes not contain its own enforcement
mechanism. Rather, federal courts hemestrued claims undsection 51.002 to be
wrongful foreclosure claimsSee Hill v. Wells Fargo Bank, N,Alo. V-12-11, 2012

WL 2065377, at *7-8 (S.D. Texude 6, 2012) (Rainey, JBjttinger v. Wells Fargo
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Bank NA No. H-10-1745, 2011 WI3568206, at *4 (S.D. Tex. Aug. 15, 2011)
(Rosenthal, J.). Accordingly, the Cogrdnstrues the section 51.002 claim to be a
restatement of Plaintiff's wrongful forecloguelaim. For the reasons set forth above,
Defendants Motion to Dismist is grantet with prejudice on Plaintiff’s claim under
section 51.002 of the Texas Property Code.

C. Breach of Contract

Plaintiff may intend to assert a breachcohtract claim within his claim for
wrongful foreclosure. First Amended Colaipt, at 8-10. Plaintiff asserts that
Defendant BAC breached the Deed of Trust because it foreclosed on Plaintiff's
property even though it failed “to send Pt#imotice as required under the Property
Code Section 51.002 to the l&stown address of [P]laintiff . . . .” First Amended
Compliant, at 8. Plaintiff's breach of contract theory fails as a matter of law.

To prevail on a breach of contract claaplaintiff must establish the existence
of a valid contract, the performance arder of performance by the plaintiff, a breach
by the defendant, and damagesaa®sult of that breachBridgmon v. Array Sys.
Corp,, 325 F.3d 572, 577 (5th Cir. 2003) (quotiRgpst Nat'l| Bank v. Burge29
S.W.3d 580, 593 (Tex. App.—Houwast [14th Dist.] 2000, no pet.)):Under Texas
law, if one party to a contract breachibgre is no obligation for the non-breaching

party to continue performanceUnited State®x rel.Wallace v. Flintco Ing.143
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F.3d 955, 968 (5th Cir. 1998(citations omitted}. Therefore, “[u]nder
well-established principles of Texas contract law, that material breach would normally
prevent [the breaching party] from mtaining a breach-of-contract claimI'homas

v. EMC Mortg. Corp.499 F. App’x 337, 341 (5th €iNov. 30, 2012) (unpublished)
(citing Dobbins v. Redder’85 S.W.2d 377, 378 (Tex. 1990)).

According to Plaintiff, because he provided written notice of his change of
address as required in the& of Trust, he “substantially performed his contractual
obligations.” First Amended Complairdf 18. The Court disagrees. Plaintiff
breached the contract by failing to make his mortgage payments from “Mid 2011”
through August 2012Id. at 4. Defendant sent notioéthe foreclosure to the Katy
Property and the 903 Whispering Rrieroperty on October 15, 2013eeCertified
Mail Envelops [Exh. Ato Doc# 11], at 2-3. On Noweber 6, 2012, BAC foreclosed
on the Katy Propertyld. 7, 10. Plaintiff's breach therefore preceded Defendant

BAC’s failure to send the notice tthe 905 Moon Valley Property and the

3 Setalsc Martin K. Eby Const Co.. Inc. v. Dallas Aree Rapic Transit, 36€ F.3c 464,
47C (5th Cir. 2004) Hernande v. Gulf Groug Lloyds, 875 S.W.2c 691 692
(Tex. 1994 (A fundamental principg of contract law is that when one party to a
contrac commits a materia breacl of thai contract the othel patty is discharged or
excuse fromanyobligatior to perform.’ (citing Jackv. Stat¢, 694 S.W.2¢391 398-
99 (Tex. App.—San Antonio 1985, writ ref'd n.r.e.))).
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foreclosur€’. Plaintiff's breach of contract claim is dismissed with prejudice.

D. Promissory Estoppel

Plaintiff also asserts two promissoryasbel theories. First, he argues that he
“relied on the statutory guarantees that loeil be actually notified” if a foreclosure
proceeding was initiated or his promigsmote was accelerated. First Amended
Complaint, at 10. “Under the doctrine obprissory estoppel, if justice requires, a
person may be bound by a promise thatdasonably believed would induce action
or inaction and that did indacthe action or forbearance Martin v. BAC Home

Loans Servicing, L.P--- F.3d ----, No. 12-20559, 2013 WL 3213633, at *4 (5th

4 Further, Plaintiff has failed to allege a plausible breach of contract theory. As
discussed above, Defendant did not, astéemaf law, breach the contract by failing
to comply with the notice requirements of section 51.002 of the Texas Property Code.

> In his Response, Plaintiff appears to argue for the first time that BAC breached “the
Home Retention programs.” Response, at 5-6. He does not assert any claim
involving Home Retention programs in his First Amended Complaint. Accordingly,
any such argument is rejected. In any event, the Southern District of Texas has
consistently held that federal loan modification programs, likHome Affordable
Modification Prcgram (“HAMP”), do not create a private right of action for a
borrower See, e.g.Hung Quang Tran v. BAC Home Loans Servicing, LP
No. 4:10-cv-03514, 2011 WL 5057099, at *3 (S.D. Tex. Oct. 24, 2011) (Ellison, J.)
(collecting cases) (summary judgment grant€dge v. BAC Home Loans Servicing,
LP, No. H-10-4224, 2011 WL 2470733, at *2 (S.D. Tex. June 20, 2011) (Miller, J.)
(collecting cases) (dismissed third-party beneficiary and promissory estoppel claims
based on alleged failure to comply with HAMRkintunju v. Chase Home Fin., L|.C
No. H-11-389, 2011 WL 2470709 (S.D. Tex. June 20, 2011) (Rosenthséelgtso
Simon v. Bank of Amer., N,Alo. 10-cv-00300, 2010 WL 2609436, at *10 (D. Nev.
June 23, 2010) (Navarro, J.) (dismissed wrongful foreclosure claim based on alleged
failure to comply with HAMP).
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Cir. June 26, 2013) (citingloore Burger, Inc. VvPhillips Petroleum C9492 S.W.2d
934, 937 (Tex. 1972)). Plaintiff does not ghethat (1) Defendants made a promise
involving how Plaintiff would be notified dbreclosure proceedings or acceleration
of the promissory note; (2) Defendantsisonably believed that any such promise
would induce action or inaction, or (3tbromise induced action or forbearance by
Plaintiff. Accordingly, Plaintiff has not sufficiently pleaded his first promissory
estoppel theory, and Defendants’ Motion to Dismiss is granted as to that theory.
Second, Plaintiff argues that heelied upon oral promises by BAC
representatives that BAC would not foreclose on the Katy Property during the loan
modification process. First Amended Cdaipt, at 10-11. Under Texas law, the
statute of frauds requires all loan agreais involving more the $50,000.00 to be in
writing and signed by the party to be bourfeee TEX. Bus. & ComM. CODE ANN.
8 26.02(b). The definition of a “loan agpment” in the statute of frauds includes
promises “pursuant to which a financiasinution loans or delays repayment of or
agrees to loan or delay repayment afrmay, goods, or another thing of value or to
otherwise extend credit or masidinancial accommodation3e€elex. Bus. & Cowm.
CODEANN. 8§ 26.02(a)(2). “Promissory estoppeay overcome the statute-of-frauds
requirement in Texas, butére must have been a plismto sign a written contract

which had been prepared and which wadtisfy the requirements of the statute of
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frauds.” Martin, 2013 WL 3213633, at *5 (citations a@bed). In his First Amended
Complaint, Plaintiff makes no allegation tixfendant promised to sign an existing
document agreeing to postpone the foreclosure of the Katy Property. Plaintiff “alleges
only an oral agreement, not a promisetio@ part of BAC or its agents to sign an
agreement validating the oedreement that would satidfye statute of frauds.fd.
Therefore, Plaintiff’'s claim that BAC pmised to make a financial accommodation
by delaying foreclosure is barrdxy the Texas statute of fraud§See Gordon v.
JPMorgan Chase Bank, N.ANo. H-12-0528, 2012 WL552050, at3 (S.D. Tex.
Apr. 30, 2012) (citingse€eTEX. Bus. & Com. CODE ANN. 8§ 26.02(a)(2)Burnette v.
Wells Fargo Bank, N.ANo. 4:09-cv-3702010 WL 1026968at *5 (E.D. Tex.
Feb.16, 2010)). Plaintiff’'s promissory estoppel claim is dismissed with prejudice.

E. Fraud

Plaintiff asserts a cause of actiom fraud under section 27.01 of the Texas
Business and Commerce Code, claimingB#s€’s modification department falsely
claimed that they would not foreclose on the Katy Property in 2011. First Amended
Complaint 12-13. Plaintiff asserts that BA@de this promise to induce him to enter
into modification agreement on a differembrtgage, the loan on the 905 Moon Valley
Property. Id. Plaintiff further asserts that BA“intended or had reason to expect

Plaintiff would enter into” the modification agreement and that Plaintiff relied on
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BAC's representations when hgreed to the modificatiorid. Plaintiff claims that
“Plaintiff's reliance on [BAC’s] false regisentation that thi€aty house was not in
danger of being sold, is thegprmate cause of his injuriesgénd that he “would have
taken other steps to protdbiat house” if he would have known of the impending
foreclosure.Id. at 13.
Section 27.01(a) states that,
(a) Fraud in a transaction involving real éstar stock in a corporation or joint
stock company consists of a
(1) false representation of a pasewisting material fact, when the false
representation is
(A) made to a person for the purpose of inducing that person to
enter into a contract; and
(B) relied on by that person in entering into that contract; or
(2) false promise to do an acthen the false promise is
(A) material,
(B) made with the intention of not fulfilling it;
(C) made to a person for the pose of inducing that person to
enter into a contract; and
(D) relied on by that person in entering into that contract.
TEX. BuUs. & Com. CODE ANN. 8 27.01(a). Section 27.01 “is concerned with
misrepresentation of material fact madanttuce another to enter into a contract for
the sale of land . . . ,” and is inapplicalaen there is no contract or sale of land
between the parties.Pradhan v. JPMorgan Chase Bank, N.No. 4:12-cv-539,
2013 WL 617061, at *3 (E.D. Tex. Fet®, 2013) (Clark, J.) (citingife Ins. Co. of

Va. v. Murray Inv. C9.646 F.2d 224, 227 n.2 (5th Cir. 198Tx. Commerce Bank
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Regan v. Lebco Constr., In865 S.W.2d 68, 82 (TeApp.—Corpus Christi 1993,
writ denied),overruled on other grounds by Joloms& Higgins of Tex., Inc. v.
Kenneco Energy, Inc962 S.W.2d 507 (Tex.1998)):Section 27.01 does not apply
to a party who merely loaned morfey the purchase of real estaté>tadhan 2013
WL 617061, at *3 Tex. Commerce Bank Reg@&®65 S.W.2d at 82).

Plaintiff has failed to raise a legattpgnizable claim under section 27.01 of the
Texas Business and Commerce Code. Theadnt issue is a loan modification
agreement for the 905 Moon Valley Property, aabntract to pahase real estate.
BAC, whose representatives allegedly mtdefalse representations, merely loaned
money to Plaintiff for the purchase thie Katy Property and the 905 Moon Valley
Property. Accordingly, Plaintiff's section 27.01 fraud claim is dismissed with
prejudice.

F. Rescission of Foreclosur e and Reinstatement of L oan

Plaintiff seeks rescission of the forealos sale. First Amended Complaint, at

14. “For a foreclosure sale to be set amdcancelled, the mortgagor must tender the

6 See also Life Ins. Co. ®f. v. Murray Inv. C9646 F.2d 224, 227 n.2 (5th Cir.
1981) (“[T]he statute reaches only those transactions involving the actual or
potential sale or purchase of real estate . . Gigenway Bank & Trust v.
Smith 679 S.W.2d 592, 596 (Tex. App.—Houston [1st Dist.] 1984, writ ref' d
n.r.e.);Nolan v. Bettis577 S.W.2d 551, 556 (Tex. Civ. App.—Austin 1979,
writ ref'd n.r.e.).
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amounts due and owing under the note and deed of tieakv. Wells Fargo Bank
No. 3:09-cv-678-B, 2011 WL 3702666, at *7 (N.D. Tex. Aug. 19, 2011) (citing
Lambert v. First Nat'l Bank of Bowi®93 S.W.2d 833, 835 (Tex. App.—Fort Worth
1999, pet. denied)Fillion v. David Silvers Cq.709 S.W.2d 240, 246 (Tex.
App.—Houston [14th Dist.]1986, writ ref'd n.r.e.))see also Hill v. Wells Fargo
Bank, N.A. No. V-12-11, 2012 WL 2065377, &8-9 (S. D. Tex. June 6, 2012)
(Rainey, J.). Plaintiff states that tigrrently cannot tendéine amount due under the
promissory note and deed of trust. FAsnended Complaint, at 14. Accordingly,
Plaintiff's request for rescission is denied.

V. CONCLUSION AND ORDER

For the foregoing reasons, it is hereby

ORDERED that Defendants’ Motion to Dismiss@&RANTED. It is further

ORDERED that Plaintiff's wrongful foreclosure, violation of section 51.002
of the Texas Property Code, breach of cactt promissory estoppel claims, and fraud
areDISM | SSED with prejudice. It is further

ORDERED that Plaintiff’'s request that the Court rescind the foreclosure sale
is DENIED. It is further

ORDERED that Plaintiff's request for g&emporary restraining order and a

temporary injunction arBENIED as moot. It is further
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The Court will issue a separate final judgment.

SIGNED at Houston, Texas, this"l@ay ofJuly, 2013.

Lo ot

l‘lC) F. Atlas
Un ‘States District Judge
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