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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

RUSSELL LYNN RAYMER, 8
(TDCJ-CID #1385962) 8
8
Petitioner, 8
8
VS. 8 CIVIL ACTION NO. H-13-1338
8
WILLIAM STEPHENS, 8
8

Respondent. 8
MEMORANDUM AND OPINION

The petitioner, Russell Lynn Raner, seeks habeas corpus relief under 28 U.S.C. § 2254,
challenging a 2006 state felony conviction for aggtas robbery. The respondent filed a motion
for summary judgment, (Docket Entry No. 16), wathopy of the state court record. Raymer filed
aresponse. (Docket Entry No. 19). Based onakeehsideration of the pleadings, the motion and
response, the record, and the applicable thig, court grants theespondent’s motion and, by
separate order, enters final judgment. The reasons for these rulings are set out below.
l. Background

A jury found Raymer guilty of the felony offense of aggravated robbery. (Cause Number
05-04416-CRF-272). Raymer pleaded true to the enhancement paragraphs alleging a prior
conviction in Cause Number 05-04416-CRF-2@h July 13, 2006, the court sentenced Raymer
to a 68-year prison sentence.

The Tenth Court of Appeals of Texas affechRaymer’s conviction on July 23, 2008. That
court summarized the evidence, as follows:

On the afternoon of April 4, 2005, MaGarcia was working as the
assistant man[a]ger at the Handi—Stop convenience store in Bryan,
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Texas. That day, a white male wearing a homemade black mask, a
plaid shirt, and yellow rubber gloves entered the store. The robber
pointed a sawed-off shotgun at Garcia and demanded cash. Garcia
gave him $200 from the register; the robber placed the money in a
yellow Dollar General bag and fled. Garcia called the police and
later described the man as ansly white male, around 5’7", with

blue eyes, and light brown eyebrows. Francis Guevara lived next
door to the Handi—Stop. Near timae of the robbery, she saw a man
sitting in the driver’s seat of autk. She then watched as another
male came running from the directiohthe store. He was carrying

a yellow Dollar General bag, and when he jumped a fence, she saw
money fall out of the bag. Afterttening to retrieve the money, he
entered the passenger side of the truck. Guevara was able to
memorize the license plate number and later gave it to police.

When police first attempted to cheitle license plate number, it was
not valid. Officer Curtis, beliewg that Guevara may have mistaken
a letter such as a zero for the dettO,” changed one of the letters

and the dispatcher responded tihat license plate number matched
that of a green truck.

After locating the vehicle, officers attempted to stop the truck on a
traffic violation and a high-speedate ensued. Raymer was driving
the truck at the time and was the only occupant; he eventually
stopped the truck and was apprehehaben he tried to run away on
foot. Raymer was taken to jail and booked, where he was found to
have $159.14 in his possession. Pdater searched his vehicle and
found a plaid shirt, a mask, yellow rubber gloves, and loaded
sawed-off shotgun.

Detective Darrell Fikes testified that he obtained a custodial
statement from Raymer in which he admitted to committing the
robbery at the Handi—Stop, with an accomplice, Shane Weldon.
Raymer claimed that Weldon was the get-away driver and that he
committed the robbery because he owed Weldon $2,000 for drug
purchases. Fikes also testified that Raymer admitted to committing
a robbery at Tobacco & More, a store in Bryan, Texas, two days
before the robbery at the Handieft He testified that Raymer told
him that the shotgun he used in the robbery was the same one
recovered from his truck. He also implicated Weldon as having
participated in several other robberieshe area. A videotape of the
Tobacco & More robbery was admittento evidence and played for

the jury.

Raymer took the stand and arguedl tine was denied food when he
made his confession. He also denied any involvement in the
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robberies of both the Handi—StopdaTobacco & More. He further

argued that it was Weldon who coritied the robberies, and that he

gave a false confession becausehse under the influence of drugs.

Raymer admitted that he had pi@wsly been sentenced to prison for

several different theft and burglary convictions.
Raymer v. Statédjo. 10-06-00354-CR, 2008 WL 2840882, at *1-2 (Tex. App. — Waco 2008, pet.
ref'd) (not designated for publication).

OnJune 7, 2007, Raymer filed his first stabeas application challenging his conviction.
The application was dismissed because his direct appeal was penigrarte Raymer
Application Number 48,857-02 abver. On December 22, 2008, Raymer filed his second state
habeas application, requesting permission to file an out-of-time petition for discretionary review
(PDR), which the Texas Court of Criminal Appeals granted.parte RaymerAP-76,126. On
August 19, 2009, the Court of Criminappeals refused Raymer’s requeRaymer v. Stajé.D.R.

No. 0526-09.

On November 15, 2010, Raymer filed a third state habeas applic&tioparte Raymer
Application Number 48,857-04 at cover. On July 3, 2013, the Court of Criminal Appeals denied
the application without written ordetd. at cover.

On May 6, 2013, this court received Raymer’s federal petition. Raymer contends that his
conviction is void for the following reasons:

(2) Trial counsel, Bruno A. Shimek, rendered ineffective assistance of counsel by:

€) failing to file a motion for an expert witness;
(b) failing to interview eyewitnesses;

(c) failing to challenge five jurors for cause; and

(d) failing to object to improper statemts made by the prosecutor during
closing argument.

(2) Raymer’s right to a fair trial was violated by the use of his involuntary statement.
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3) His due process rights were violatedhm/prosecutor’s prejucial comments during
voir dire.

4) His Sixth and Fourteenth Amendment rigtat confront witnesses against him were
violated.

(5) Appellate counsel rendered ineffective assistance of counsel by:

€) failing to raise the issue of the court’'s improper admission of hearsay
testimony; and

(b) failing to raise the issue of a Confrontation Clause violation.

(6) His Fifth Amendment right was violatéy the use of a statement given under the
influence of drugs and alcohol.

(Docket Entry No. 1, Petition for Writ of Habe@®rpus, pp. 7-25). Each claim is considered
below.
Il. The Applicable Legal Standards
This court reviews Raymer’s petition for wat habeas corpus under the federal habeas
statutes as amended by the Antiterrorism and Effective Death Penalty Act of 1996. 28 U.S.C. §
2254;Woods v. CockrelB07 F.3d 353, 356 (5th Cir. 200R)pbles v. Johnseri27 F.3d 409, 413
(5th Cir. 1997), citind-indh v. Murphy 521 U.S. 320 (1997). Subsections 2254(d)(1) and (2) of
AEDPA set out the standards o¥iew for questions of fact, quigsns of law, and mixed questions
of fact and law that result in an “adjudication on the merits.” An adjudication on the merits “is a
term of art that refers to whether a court’s disposition of the case is substantive, as opposed to
procedural.” Miller v. Johnson200 F.3d 274, 281 (5th Cir. 2000).
The AEDPA provides as follows, in pertinent part:
(d) An application for a writ of Heeas corpus on behalf of a person
in custody pursuant to the judgmesf a State court shall not be

granted with respect to any claim that was adjudicated on the merits
in State court proceedings unless the adjudication of the claim—



(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

(e)(1) In a proceeding institutdy an application for a writ of
habeas corpus by a person in odgtpursuant to the judgment of a
State court, a determination of a factual issue made by a State court
shall be presumed to be correthe applicant shall have the burden

of rebutting the presumption obrrectness by clear and convincing
evidence.

A state-court determination of questions af land of mixed questions of law and fact is
reviewed under 28 U.S.C. 8§ 2254(d)(1) and receives deference unless it “was contrary to, or
involved an unreasonable application of clearly established Federal law, as determined by the
Supreme Court of the United Stateslill v. Johnson210 F.3d 481, 485 (5th Cir. 2000). A state-
court decision is “contrary to” Supreme Coprecedent if: (1) the state court’s conclusion is
“opposite to that reached by [the Supreme Caumtla question of law” or (2) the “state court
confronts facts that are materially indistinguidiediom a relevant Supreme Court precedent” and
arrives at an opposite reslilliams v. Taylor120 S. Ct. 1495 (2000). A state court unreasonably
applies Supreme Court precedent if: (1) it unreasorggiplies the correct legaule to the facts of
a particular case; or (2) it “unreasonably extemtisgal principle from [Supreme Court] precedent
to a new context where it should not apply or urseably refuses to extend that principle to a new
context where it should apply.ld. at 1495. In deciding whether a state court’s application was
unreasonable, this court considers whethergbplication was “objectively unreasonabléd’ at

1495;Penry v. Johnsorg15 F.3d 504, 508 (5th Cir. 2000). €3tions of fact found by the state

court are “presumed to be correct . . . arstgive] deference . . . unless it ‘was based on an



unreasonable determination of the facts in lighthe evidence presented in the State court
proceeding.” Hill, 210 F.3d at 485 (quoting 28 U.S.C. § 2254(d)(2)).

Pure questions of fact are governed by 8§ 2254(dM2)tin v. Cain 246 F.3d 471, 475 (5th
Cir. 2001). A state court’s factual findings aré¢itted to deference on federal habeas corpus review
and are presumed correct under 28 U.S.C. § 2284 ( unless the petitioner rebuts those findings
with “clear and convincing evidenceGarcia v. Quartermand54 F.3d 441, 444 (5th Cir. 2006)
(citing Hughes v. Dretke412 F.3d 582, 589 (5th Cir. 2005)ch28 U.S.C. § 2254(e)(1)). This
deference extends not only to express findingaaf but to the state court’s implicit findings as
well. Garcia, 454 F.3d at 444-45 (citinBummers v. Dretké31 F.3d 861, 876 (5th Cir. 2005);
Young v. Dretke356 F.3d 616, 629 (5th Cir. 2004)).

While, “[a]s a general principle, Rule 56 oktRederal Rules of Civil Procedure, relating
to summary judgment, applies with equal force in the context of habeas corpus Cts&sy:
Johnson202 F.3d 760, 764 (5th Cirgert. denied531 U.S. 831 (2000), the rule applies only to the
extent that it does not conflict with the habeas rules. Section 2254(e)(1) — which mandates that
findings of fact made by a state court are “pnesd to be correct” — overrides the ordinary rule
that, in a summary judgment proceeding, all disputed facts must be construed in the light most
favorable to the nonmoving party. Unless the petiticaa “rebut[ ] the presumption of correctness
by clear and convincing evidence” as to the statat’s findings of fact, those findings must be
accepted as correcémith v. Cockrell311 F.3d 661, 668 (5th Cir. 2002).

Raymer is gro sepetitioner.Pro sehabeas petitions are construed liberally and are not held
to the same stringent and rigorous standards as pleadings filed by laggerblartin v. Maxey,

98 F.3d 844, 847 n.4 (5th Cir. 199&uidroz v. Lynaugh852 F.2d 832, 834 (5th Cir. 1988);



Woodall v. Foti,648 F.2d 268, 271 (5th Cir. Unit A Ju®81). This court broadly interprets
Raymer’s state and federal habeas petiti@tsdsue v. Johnsoh88 F.3d 250, 255 (5th Cir. 1999).
lll.  The Claim of Ineffective Assistance of Trial Counsel

To establish an ineffective assistance of counsel claim, a petitioner must show that his
counsel’s performance was deficient and tietvas actually prejudiced as a res@trickland v.
Washington466 U.S. 668, 68 (1984). Whether counga¥dormance was deficient is determined
by an objective standard of reasonablenkgshens v. JohnsgAd90 F.3d 698, 701 (5th Cir. 1999).
“[S]crutiny of counsel’s performance must be highly deferentidtfickland 466 U.S. at 689.
“[Clounsel is strongly presumed to have rendered adequate assistance and to have made all
significant decisions in the exercigereasonable professional judgmenid: at 690. “[S]trategic
choices made after thorough investigation of lawfants relevant to plausible options are virtually
unchallengeable.fd. at 690-91;see also United States v. Jon287 F.3d 325, 331 (5th Cir.)
(“Informed strategic decisions of counsel aneegia heavy measure of deference and should not be
second guessed.Yert. denied537 U.S. 1018 (2002)pckett v. Andersqr230 F.3d 695, 714 (5th
Cir. 2000) &tricklandrequires deference to counsel’s “informed strategic choices”). “So long as
counsel made an adequate investigation, any strategic decisions made as a result of that investigation
fall within the wide range of objectively reasonable professional assisteBetfi v. CockrelB11
F.3d 661, 668 (5th Cir. 2002) (internal quotation marks and citation omitted).

“A conscious and informed decision on trial tactics and strategy cannot be the basis for
constitutionally ineffective assistance of counsel smleis so ill chosen that it permeates the entire
trial with obvious unfairness.’Jones 287 F.3d at 331. A petitioner stushow that his counsel
“blundered through trial, attempted to put ouasupported defense, abandoned a trial tactic, failed

to pursue a reasonable alternative course, or surrendered his dtiersiee also Moore v. Johnson



194 F.3d 586, 615 (5th Cir. 1999)Stticklanddoes not require deference to those decisions of
counsel that, viewed in light of the facts knoatrthe time of the purported decision, do not serve
any conceivable strategic purpose.”).

Even if a petitioner establishes that his counsel’s performance was deficient, he must also
establish that “prejudice caused by the deficiency is such that there is a reasonable probability that
the result of the proceedings would have been differdRahsom v. Johnsph26 F.3d 716, 721
(5th Cir. 1997). A petitioner must show thae ttleficient performance made the trial outcome
“fundamentally unfair or unreliable.td. (quotingLockhart v. Fretwe|l506 U.S. 364 (1993)).

The state habeas court found that:

Applicant’s trial attorney, Bruno A. Shimek, filed his affidavit on
September 4, 2013eeExhibit No. 4. . . .

() Shimek’s affidavit is thorough, consistent with the record,
and credible. This Court is familiar with Shimek as an
experienced criminal defense attorney in this County.
ShimeKs affidavit provides this Court sufficient information
to address Applicaid claims, and to the extent the assertions
of Applicant and Shimek conflict, this Court finds Shimek
more credible than Applicant.

(Docket Entry No. 11-19, p. 52).

Under AEDPA, this court must give deferenaehe state court’s determination that trial
counsel rendered effective assistanSee Ladd v. CockrelB11 F.3d 349, 351 (5th Cir. 2002).
Because the state court properly identifiéttickland as the governing legal principle, the
“unreasonable application” prong of § 2254(d)(19\pdes the standard that governs this court’s
review of the state court’s decisionRaymer’s ineffective counsel claimBell v. Cone535 U.S.
685, 694-695 (2002). The issue is whetherstate court’s application 8fricklandwas objectively
unreasonableld.; Neal v. Puckeft286 F.3d 230, 236 (5th Cir. 2002) (en bae)t. denied537
U.S. 1104 (2003). Under section 22841), “[w]e have no authoritio grant habeas corpus relief
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simply because we conclude, in our independetgnent, that a state supreme court’s application
of Stricklandis erroneous or incorrect.Catalan v. Cockrel315 F.3d 491, 493 (5th Cir. 2002)
(quotingNeal 286 F.3d at 236). “The federal habeas sehkeaves primary responsibility with the
state courts for these judgments, and authofederal-court intervention only when a state court
decision is objectively unreasonablafXoodford v. Viscioti537 U.S. 19, 27 (2002).
A. The Claim that Counsel Failed to Call an Expert Witness
Raymer asserts that trial counsel, Shime&yioled ineffective assistance by failing to file
a motion to have his own expert appointed stifygthat a person who consumes alcohol and drugs
for three days would be too impaired to give a knowing, intelligent, and voluntary statement.
Raymer contends that the only evidence presentéeé fjary was his own statement. He argues that
had Shimek filed his own motion to retain an expee could have shown the jury that Raymer’s
confession was involuntary because he had hgefor three days drinking and doing drugs.
Raymer offered the statement of Penneyavis, who opined that someone who had been
consuming ecstasy, cocaine, and alcohol for tthags likely did not know what he was doing when
he gave a statement to the police. Raymer offered a second statement, by Amber C. Leichtle,
opining that it was unjust and unethical to intertegaperson who is under the influence of alcohol,
cocaine, and ecstasy. Raymer argues that had Shimek presented these expert witnesses, the jury
would have disregarded his confession and i&eguhim in light of other evidence pointing to
Shane Weldon as the sole perpetrator.
On state habeas review, Shimek submitted an affidavit in which he testified in part as
follows:
Raymer next complains of the failure to obtain an expert witness to
contest the admission of his statrhas involuntary. | did not seek
expert counsel on that matter howethe issue of intoxication was
brought up throughout the suppression hearing. Mr. Raymer in

9



February of 2010 obtained letters from Penny Davies Phd. [a]nd
Amber C. Leichtle alleging thatéltonfessions should not have been
admissible due to Raymer’s useotaine, ecstacy[sic], and alcohol.
They offer no reason other than a personal opinion that a person
using drugs prior to commission ah offense does not know what
they are doing in making a statemefiteir letters do not have any
scientific basis and their opinions unless they could support them
would not be admissible. Nor dahy of the case law at the time
support the proposition that a confession is rendered inadmissible
solely based on the ingestion of illegal narcotics and alcohol. The
court had the opportunity to review the video evidence and did so,
though | disagreed with his ruling time Motion to Suppress|.] | do

not believe, based on his opiniorile ruling that the outcome would
have been different had an expert been called to testify about the
effects if any of a person makingtatement after being intoxicated

on illegal substances or alcohol.

(Docket Entry No. 11-20, pp. 15-16).
The state habeas court found as follows:

(gg) Shimek, in his affidavit, notes that the law did not support
challenging the admissibility of the confession solely on the basis of
ingesting illegal narcotics and alcoh8eeShimek affidavitat 5. He
disagrees with this Coustdetermination that the circumstances did
not show voluntariness, but acknowledges that the judge took the
opportunity to review all of the evidenclkel. Shimek also reviewed
Applicants attached affidavits submitted to support that expert
testimony was necessaryld. He noted deficiencies in their
affidavits and does not beliewexpert testimony on the effects of
intoxication would have changedtthesult of the motion to suppress.
Id.

(hh)  The affidavits Applicant attaches state only that a person
under the influence of drugs and alcohol cannot make a voluntary
confession because it impairs their ability to understari@ke
Application at Exhibits B and C. Their assertions contain only
general conclusions and includeinfmrmation specifically based on

the facts of Applicaris case or detail Applicamst level of
intoxication at the time of his interviewSee Gonzalez v. Stag®1
S.W.3d 393, 397 (Tex. App. — El Paso 2009, pet. ref'd) (finding
expert testimony on confession and withdrawal symptoms properly
excluded as unreliable and irrelevant because it was not specifically
based on the facts of the casdjurther, as Shimek noted],] the
failure to include any basis support their opinions do not provide
admissible expert testimon$ee Green v. Stateh S.W.3d 633, 640
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(Tex. App. — Tyler 2001, no petygholding a trial court’s decision

to exclude an expert who failed poovide authorities in the field or
authorities supporting his analysis). Finally, even had the experts
appeared and sought to proffer their opinions at trial, this Court could
have properly concluded that their expert testimony was not
necessary to assist it in providing specialized knowledge to
understand the evidenc&e€elex. R.EviD. P. 702Massengale v.
State,710 S.W.2d 594, 595 (Tex. Crimpp. 1986) (holding the trial
court was in a position to judge whether the defendant’s will had
been overborne without an experouglas v. StatelNo. 01-98-
01151-CR; 2001 WL 1048533 (Tex. Appkeuston [1st Dist.] Aug

31, 2001, pet. ref'd) (not designatied publication) (holding factors
that would affect the voluntarines$ a confession to be within the
realm of knowledge of the averaggperson in determining whether

a statement is involuntary).

(i)  Applicant has not established that he was intoxicated to the
extent it rendered him incapable of making an independent, informed
choice of his free will, notwithstaling that he may have consumed
drugs and alcohol the days before he committed the offefise.
Nichols v. State754 S.W.2d 185, 190 (Tex. Crim. App. 1988),
overruled on other grounds by Harris v. Stat84 S.W.2d 5 (Tex.
Crim. App. 1989) (holding that when the record reflects evidence of
narcotics, medications, or other mind-altering agents, the question
becomes whether those intoxicants prevented the defendant from
making an informed and independent decision to waive her rights).

()  Applicant’'s claim that his confession was not voluntary,
presented in the motion to suppress, encompassed more factors than
solely Applicants purported intoxication, and Shinmigklecision that

he did not require expert testimony to support the motion to suppress
was a strategic decision based on the law and his experiSeee.
Shimek affidavit at 4-5. Applicant has not established that Shimek
provided deficient performance&see Thompsof,S.W.3d at 813.

(kk)  Applicant has not established that had Shimek presented
expert testimony regarding his intoxication from his drug use over the
three days prior to the offense would have persuaded this Court that
Applicant's interviews were involuntary due to his intoxication in
light of its review of Applicatis review of the testimony and
interviews. Id.

(Docket Entry No. 11-19, pp. 57-59).
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“When one reasoned state court decisioaatsja federal claim, subsequent unexplained
orders upholding that judgment or rejecting thmealaim are considered to rest on the same
ground as did the reasoned state judgmeBietsue v. Johnsoh88 F.3d 250, 256 (5th Cir. 1999).

This “look through” doctrine enables a federal habeas court “to ignore—and hence, look
through—an unexplained state court denial anduatalthe last reasoned state court decisitah;”

see also Renz v. ScdlB F.3d 431, 432 (5th Cir. 1994) (findincatithe denial of relief “on the
findings of the trial court” by the Texas Court@fiminal Appeals adoptn express finding by the

trial court that a claim was procedily barred from habeas review)ist v. Nunnemakes01 U.S.
797,803 (1991) (“Where there has been one reasasteduigment rejecting a federal claim, later
unexplained orders upholding that judgment or rejecting the same claim rest upon the same
ground.”).

The Texas Court of Criminal Appeals denieihout written order Raymer’s state habeas
application raising this claim. Because theestaibeas court issued the last reasoned opinion on
this matter, this court “looks through” the Texamu@ of Criminal Appealsrder to the state habeas
court’s decision.See Henderson v. Cockré8B3 F .3d 592, 598 (5th Cir. 2003). The state court’s
detailed findings of fact and conclusions oivlaefuting Raymer’s allegations of ineffective
assistance in response to his state habedsapm apply under the ok through” doctrine.
Jackson v. Johnsoti94 F.3d 641, 651 (5th Cir. 1999).

The state habeas court found the facts stated in trial counsel's affidavit to be true and
concluded that Raymer had received reasonably effective assistance of counsel. (Docket Entry No.
11-19, pp. 51-66). The Court of Criminal Appealslicipy based its denial of habeas relief on this

finding, which is entitled to a presumption of correctness. 28 U.S.C. § 2254(di{d)e v.
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Johnson,194 F.3d 586, 604 (5th Cir. 1999) (op. on reh’®aymer has not produced clear and
convincing evidence to rebut this presumption.

Counsel's decisions on presenting evidence and witnesses are essentially strategic.
Complaints of uncalled witnesses are disfavdrechuse presenting testimony is a matter of trial
strategy.Wilkerson v. Cain233 F.3d 886, 892-93 (5th Cir. 2000) (citidgited States v. Cockrell,

720 F.2d 1423, 1427 (5th Cir. 1983)). The record provides no basis other than speculation to
support Raymer’s argument that the trial outcavoeld have been different had counsel offered
expert testimony on the effect of Raymer’s threg-diaig use before he talked to the police. The
potential additional expert evidence Raymer identifies does not present such uncontradicted or
overwhelming support for his excuse for confiegdb the robbery or for finding it involuntary as

to make it likely that the jury would have reaclzedifferent result. The state court’s decision that
counsel gave effective assistance reasonably applied the law to the facts, consistent with clearly
established federal law. Raymer has not shown a basis for relief on this ground. 28 U.S.C.
§ 2254(d)(1).

B. The Claim that Counsel Failed to Interview Witnesses

Raymer alleges that Shimek rendered ineffective assistance for failing to interview
eyewitnesses to the crime. That8tcalled Mary Garcia, who testified that she was working as the
manager at the Handi-Stop the day of the robbad/saw the crime. On direct examination, she
testified that the robber was wearing a mas# she could see only Hisown eyes. On cross-
examination, Shimek questioned Garcia abouta ptatement she gave to the police telling them
that the robber had blue eyes and blonde lRalymer argues that had Shimek interviewed Garcia
before trial, he could have had prepared to shema picture of Shatw¢eldon (who had blue eyes)

and a copy of the probable-cause affidavit.
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Raymer also alleges that Shimek was inef¥edn failing to interview another eyewitness,
Nat Rodriquez, who the defense called. Rodriqustifiesd that he looked the robber in the eyes and
saw that they were blue. Vigorous cross-exationalid not sway Rodrigee from this description.
Raymer alleges that had Shimek interviewed Rpuaz before trial, he could have shown Rodriquez
a picture of Shane Weldon and his blue eyes.

The defense also called Francis Guevera, another eyewitness. She testified that she did not
recall that the person who ran out of the sshiietless had any tattoos on his body. Raymer argues
that Shimek should have interviewed her betaed and shown her a picture of Raymer, whose
arms are covered in tattoos, and shown hectang of Shane Weldon, who had no tattoos. Raymer
argues thatif Shimek had interviewed these \ggre before trial, they would have identified Shane
Weldon as the robber.

The affidavit Shimek submitted on state halreagew contained the following paragraphs:

In his third ground [Raymer] alies ineffectiveness for failing to
interview witnesses. This ground is baseless in that | did go to the
Handi-Stop prior to the trial and | did interview Mary Garcia about
the robbery. Further | found, talke and called Nat Rodriguez[sic]

as a defense witness. Mr. Rodeg(sic] clearly testified that the
robber had blue eyes. Mr. Raymer does not have blue eyes and Mr.
Rodriguez[sic]’s testimony was intended to show that there was a
mistake in identification of thebber. Mrs. Guevara was recalled to
stress the fact that she did neesny tat[tjoos on the person running
from the robbery. Raymer’s booking photo showing him shirtless
was introduced to show the peege of tat[tjoos on Raymer’s body.
The jury was presented that evidence but unfortunately for Mr.
Raymer in deciding the case the jury did not find beyond a reasonable

doubt that this testimony and physical evidence was enough to acquit
the defendant.

(Docket Entry No. 11-20, pp. 16-17).
The state habeas court rejected Raymer’s claim, finding as follows:

()  In ground three, Applicant claims that his trial attorney
rendered ineffective assistance because he did not interview
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eyewitnesses to the crimeSeeApplication at 8. Had counsel
interviewed the witnesses to the robbery before trial, he could have
shown pictures of Weldon to suppstatements|] that the robber had
blond hair, blue eyes, and no tattoos, which were more consistent
with Weldon than Applicantld. at 8-8A.

(mm) Shimek did interview the withesses Applicant claims he did
not. SeeShimek affidavit at 5-6. In fact, one of the witnesses,
Rodriguez[sic], was a defense witness called by ShihgelShimek
guestioned each of the withesses that Applicant names to support an
argument that Applicant did not match characteristics identifying him
as the robberld. Shimek presented all ¢iie discrepancies to the
jury, recalled a State’s witness, and introduced Applicant’s booking
photo, showing him as 5’8" ith hazel eyes and tattookl; see also

(5 RR 31); Defense Exhibit No. 3.

(nn)  Althoughin retrospect Applicéia claims that Shimek should
have focused on Weldon as the robber, rather than attempting to
show that there was a general st in identification of the robber,

he fails to establish the strategy was unsound: Shimek urged
misidentification from his openg statement (4 RR 14) and pointed

to names of potential suspects who were never investigated (5 RR
43), while the store surveillancedeio does not appear to match the
much bigger, 6'2” and 260 Ibs., Weldon. (4 RR 152-54).

(oo) Shimek did not fail to interew the witnesses that Applicant
claims he did not, and he elicited all of the information Applicant
used to argue that he was misidentified; thus, he cannot establish that
Shimek provided deficient performancgee Ex parte Martinex95
S.W.3d 713, 730 n.14 (Tex. Crim. App. 2006) (noting that a failure
to satisfy one prong of the two-part test for ineffective assistance of
counsel negates a court’s need to consider the other).

(Docket Entry No. 11-19, pp. 59-60).

Raymer’s claim that Shimek was ineffectiveailing to conduct pretrial interviews of the
three eyewitnesses fails because the state camtithat Shimek had interviewed these witnesses.
To the extent Raymer challenges Shimeks’'dexgsain questioning the witnesses, his claim also
fails. Shimek’s strategy was to show that Rayheat been misidentifieds the robber. Shimek
cross-examined Mary Garcia about her staténmepolice that the robber had blonde hair, light-

colored eyebrows, and light blue eyes. Shimek cross-examined Detective Fikes about the
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description of the robber Mary Garcia and Ratriquez provided. Both described the person as
having blonde hair and blue eyes. (Docket Entry No. 10-12, p. 20).

Raymer elected to testify as well. Shimek asked him about his eye color:

Q. What color are your eyes?

A. Theyre brownish hazel. &zel brown, depending on my
mood.

Q. Has anybody ever told you your eyes were blue?

A. No, sir.

MR. SHIMEK: Judge, may | have him approach the jury?
THE COURT: Allright.(Defendant stands in front of the jury box.)

Q. (By Mr. Shimek) Mr. RaymeRussell, would you look at the
jury in the eye? (Witness complies.)

(Docket Entry No. 10-13, p. 21). Raymer alsdifiesl that he had tattoos on his upper left arm,
upper right arm, upper left breast, inner lefenm, and back. (DockEntry No. 10-13, p. 25).
Shimek called Francis Guevara as a deferiggess. She testified that the man she saw
running was not wearing a shirt and had no markattoos on his body. (Docket Entry No. 10-12,
p. 26). Shimek called Nat Rodriquez as a withdRedriquez testified #t he was leaving the
Handi-Stop store on April 4, 2006 when the robber entered, only a few feet away. The robber
looked directly at Rodriquez, who saw that hd blue eyes. (Docket Entry No. 10-12, p. 27). The
witnesses Shimek called and thpeestions he asked them were consistent with the strategy of
showing that Raymer was not the robber.
The state court’s decision that Shimek prodid&ective assistance reasonably applied the
law to the facts, consistent with clearly estdi#is federal law. Rayméias not shown a basis for

relief on this ground. 28 U.S.C. § 2254(d)(1).

16



C. The Claim that Counsel Failed to Strike Biased Jurors

Raymer alleges that Shimek rendered ineffective assistance by failing to challenge five jurors
for cause. During voir dire, the prosecutor, Raymbmoimas, asked the venire if any had been the
victim of a violent crime. In response, juror 31, juror 34, juror 6, juror 10, and juror 22 all
indicated that they or a family member had bienvictim of a violent crime. Raymer argues that
it was ineffective assistance for Shimek not to object or challenge these five jurors for cause.
Raymer alleges that all five were placed on tinggund that it would have been “nearly impossible”
for them to put personal feelings aside and decide the case fairly.

On state habeas review, Shimek submitted an affidavit in which he testified as follows:

Fourth Mr. Raymer challenges my effectiveness in jury selection
siting[sic] five jurors in particar that he feels should have been
challenged for cause. . . . These jgrall indicated that they or a
family member had been a victimatrime. [Juror 31]testified that

she had been a victim of a[njggravated Robbery at a bar. She
however reiterated that she would heteffected [sic] in this case by
what had happened to her. Jui®f][had been the victim of a home
invasion robbery. He said that he may be effected [sic] by his
experience on punishment, however he was brought up on individual
voir dire and clearly indicated thia¢ could consider the full range of
punishment. [Juror 6] testified that he had worked at a movie theater
15 minutes before it was robbed by two co-workers. He was not
present when the robbery occurred but had expressed sympathy for
one of the robbers who had been unfairly treated by the state. He felt
that the rich guy got off and the paguy had to suffer. He appeared
that he would be a good juror foetdefense. Further | explained to
Raymer that | had been involved in the former case and knew the
outcome. Because of this we decided to keep him as a juror. Juror
[10] testified that his father hdmken a victim of an armed robbery.

He testified that he would not be affected. Further, he was a prison
guard and we discussed that prison guards can be good on
punishment because they truly understand the length of a prison
sentence and are therefore somewhat more lenient. Juror [22]'s
parents were also the victim of a home invasion. He testified that he
would not be effected [sic] urde it was a home invasion similar to
that of his parents.
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Five jurors were released prido selection. Three jurors by
agreement and one challenge wastained by each side. Based on
each of the challenged jurors’ answers, | do not believe a challenge
for cause would have been granted based on the evidence even if it
was made. Normally | retain my juchart in my files to review why

each strike was made and why other jurors were kept. Although I
have found what | believe to be ragtire file, my jury chart is not in

the file. The practice that | always do when selecting a jury is to go
over each individual potential jurontiv my client. | know | did this

with Mr. Raymer. We review each statement as well as the jury
information sheet before making duf strikes. In hindsight looking

at a cold record | guess it can $q@eculated as twhy these jurors

were not struck, but there was a reason they were kept just as there
was a reason the strikes we made were made. Picking ajury is notan
exact science, each juror selected or not struck for a particular
purpose. Mr. Raymer was at my side when the strikes were made
with his full knowledge.

(Docket Entry No. 11-20, pp. 17-19).
The state habeas court found as follows:

(pp) In ground four, Applicant claims that his trial attorney
rendered ineffective assistance of counsel because several jurors had
involvement in a violent crime and he did not challenge them for
cause.SeeApplication at 9.

(qq) Shimek explained that he always goes over each individual
juror with his client when selecting a jury, reviewing each statement
made at voir dire and the juror information cardSeeShimek
affidavit at 6-8. Although he was unla to locate his jury chart, he
knows each of his strikes was chosen for a particular purpose, and
Applicant was at his side and with full knowledge when the strikes
were made. Id. at 7-8. Shimek also could recall the five jurors
Applicant claims he should have strudkl. at 6.-7. He agrees that

the jurors Applicant sgrifies all indicated that they or a family
member had been a victim of a crimd. at 6. However, in contrast

to the jurors that were released prior to selection, Shimek did not
believe a challenge for cause would have been granted based upon
their answersld. Further, the voir dire examination provided other
reasons that suggested they wiomlake good jurors for the defense.

Id. at 5-6.

(rr) A strategic decision not to challenge a juror and allow them
to remain on a panel does not constitute deficient performsee.
State v. Morales253 S.W.3d 686, 698 (Tex. Crim. App. 2008)
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(finding a tactical decision to lea@® assistant district attorney on a
panel preferable to empanel[]ing other prospective jurors not
deficient);Delrio v. State840 S.W.2d 443, 447 (Tex. Crim. App.
1992) (holding trial counsel’s failure to challenge for cause a venire
member who admitted bias fell within plausible trial strategy and was
not ineffective assistance of counsel).

(ss) Therecord also supports Shimek’s belief that challenging the
jurors for cause would have been unsuccessful:

. [Juror 31] was the victim afrobbery while she was playing
pool, but she stated that natbiabout that experience would
cause her to have bias agaiApplicant in this case. (2 RR
45).

. [Juror 34 had some personal feelings when it came to
punishment based on his expeden (2 RR 38). Upon being
guestioned individually, he statduht he did not like the low
end of punishment for a habétifelony, but he believed that
twenty-five years was a long sentence and could consider it.
(2 RR 132).

. [Juror 6] had been the victiinan aggravated robbery, but he
worked with and was friends of the defendants, believing the
poor guy got the short end of the stick and the rich one got
off. (2 RR 99). He could sémth sides, and “if the evidence
shows guilt, then guiltitis. If doesn't, then let them walk.”

(2 RR 100-101).

. [Juror 10]'s father was robbed at gunpoint in the seventies,
and it would not affect his judgment at all: “It was just
something that happened.” (2 RR 101-102).

. [Juror 22] was the victim of a recent home invasion where
someone broke into the house and took credit cards and
checks, but it would make no difference unless the details of
the case were terribly similar. (2 RR 102).

Because the jurors all indicated that they could follow the law, the
trial court would have acted withits discretion to deny a challenge
for cause.See Swearingen State, 101 S.W.3d 89, 99 (Tex. Crim.
App. 2003) (noting that review ofdenial of a request to exclude a
juror for cause affords heightened deference to the trial court
potential jurors’ statements are not clearly objectionable or are
equivocal).
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(tt)  Shimek’s determination that the prospective jurors were not
objectionable was a matter of sound trial strategy, and his decision
not to seek to eliminate the prospective jurors for cause did not
establish that he provided deficient performargee Martinez195
S.W.3d at 730. Applicant’'s knowledge and input in discussing the
desirability of seating the juroesstablishes his complaints are an
inappropriate attempt to second-guess his decisions in hindSiggt.
Miniel, 831 S.W.2d at 323 (Tex. Crim. App. 1992).
(Docket Entry No. 11-19, pp. 60-62).
Actual bias is an issue of fadd. at 610 n.52 (citingatton v. Youn#67 U.S. 1025 (1984)).
A court looks to a juror’s own indication that dees “such fixed opinions that [she] could not judge
impartially respondent’s guilt,Patton, 467 U.S. at 1035, and asks whether “her views would
prevent or substantially impair the performance of his or her duties as a juror in accordance with his
or her instructions and oath/Jhited States v. Scoft59 F.3d 916, 925-26 (5th Cir. 1998). Whether
jurors have disqualifying experiences oliéfs is a question of “historical factPatton,467 U.S.
at 1037. Under AEDPA, a federal court may rejeetsttate court’s fact findings only if the habeas
applicant clearly and convincingly rebuts the praption of correctness. 28 U.S.C. § 2254(e)(1).
The state habeas court found that Raymer’sdliaat his attorney was ineffective for failing
to strike biased jurors lacked merit becauser¢iterd indicates that thmembers of the jury all
indicated that they could be fair and imparti&eviewing the transcript of the voir dire, and the
statements of each challenged juror shows no taied actual bias. Comparing the responses of
juror 31, juror 34, Bill Harper, juror 6, juror 10, andqu22 to those in cases in which courts have
found actual juror bias, this court cannot dode that the state court’s finding was “an
unreasonable determination of the facts.” 28 U.S.C. § 2254(d).
The next analytical step is to evaluate whether trial counsel’s failure to challenge jurors was
justified by trial strategy. Und&trickland,“the defendant must overcome the presumption that,

under the circumstances, the challenged action ‘rbighbnsidered sound trial strategy.” 466 U.S.
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at 689 (quotingMichel v. Louisiana350 U.S. 91, 101 (1955)). Generally, an “attorney’s actions
during voir dire are considered to be a matter of trial stratefgdgue v. Scots0 F.3d 1167, 1172

(5th Cir. 1995). Shimek’s affidavit, which thett habeas court credited, shows that his decisions
on striking jurors for cause presented no conflithis trial strategy. Raymer was present during
voir dire and had an opportunity to participate in the jury selection process. When an ineffective
assistance of counsel claim involves jury setegtcourts recognize that trial counsel’s experience
and intuition are critical, drawing on insigtdvailable only through physical presenSee Romero

v. Lynaugh884 F.2d 871, 877 (5th Cir. 1989). There idasis to find that Shimek’s decision not

to challenge jurors 6, 10, 22, 31, and 34 for cause fell below an objective standard of reasonable
performance. The record does not show thatodutlyese jurors was actually biased. There is no
basis to find a reasonable probability that a chgkefor cause would have been granted had it been
raised, or that the result would haween different with other jurorsStrickland,466 U.S. at 694.

The state court’s decision as to the effectivessasce of counsel reasonably applied the law to the
facts, consistent with clearly established federal Raymer has not shova basis for relief on this
ground. 28 U.S.C. § 2254(d)(1).

D. The Claim that Counsel Failed toKeep Out Detective Fikes's Hearsay
Testimony and to Object to the Prosecutor’s Closing Argument

Raymer asserts that trial counsel rendered ineffective assistance by failing to object to
statements by Detective Fikes abatiiat he learned from employees at a store Raymer visited and
the employees’ identification of Raymer in a phimeup. Raymer also asserts that trial counsel
was deficient in failing to object to the folling statements during the prosecutor’s closing
argument:

PROSECUTOR: Why is that import&? Because the people at the
Dollar General store, as you heard from Detective Fikes, say they saw

the defendant buying these gloves. They picked him out.

21



(R.R. Vol. 6, p. 19).

PROSECUTOR: You have the Dollar General, who show what looks
like a random violent act was in fact a planned violent act.

(R.R. Vol. 6, p. 41).

PROSECUTOR: Dollar General confirms i there buying them.
(R.R. Vol. 6, p. 49).

PROSECUTOR: He just shopped at Dollar General to get the yellow
gloves. And a Dollar General bag was found in his apartment.
(R.R. Vol. 6, p. 50).

PROSECUTOR: The video. Onartp that you can tell on the video

is that a person is talking. Now, Detective Fikes — a guy with no
dog in the fight, a guy that works major crimes, not dirty urine
cases— gave the defendant every chance to name somebody else, to
tell who else did it, tells you, “I talked to the guy for two and a half
hours. | listened to him. | looked him in the eyés His voice on

that video.

(R.R. Vol. 6, p. 19).

Raymer argues that the Dollar General employees did not testify and that the only testimony
about their photo lineup identification was frddetective Fikes. Raymer notes that Shimek
attempted to argue that allowing the prosecutor to argue Detective Fikes’s testimony violated
Raymer’s right to confront the witnesses, 8iat not follow through with his argument. Raymer
argues that the state’s case revolved around the photo lineup identification these Dollar General
employees.

If a defendant unsuccessfully objects at trial to statements in a prosecutor’s argument, the
standard of review is generally abuse of discretldnited States v. Graci&22 F.3d 597, 600 n.2
(5th Cir. 2008) (citations omitted). If thererie contemporaneous objection, review is for plain
error. Gracia, 522 F.3d at 600 n.2 (citations omitted). Evighe defendant can meet the burden

of showing that error was plain and affected saisal rights, a court has “discretion to decide

whether to reverse, which we generally will wot unless the plain error seriously affected the
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fairness, integrity, or public reputation of the judicial proceedinigl’ (citations omitted). A
reviewing court first decides whether the prosecotade an improper argument and, if so, whether
it affected the defendant’s substantial rightse Taurt assesses “the magnitude of the statement’s
prejudice,” “the effect of any cautionary insttienis given,” and “the strength of the evidence of
the defendant’s guilt.”United States v. Gallardo—Traper285 F.3d 307, 320 (5th Cir. 1999)
(citations and internal quotation marks omitted).

Under Texas law, the four permissible areagury argument are (1) summation of the

evidence, (2) reasonable deductions from thdesxe, (3) answers to the argument of opposing
counsel, and (4) pleas for law enforceme@tiidry v. State9 S.W.3d 133, 154 (Tex. Crim. App.
1999). “[A] prosecutor’s closing argument canro@m beyond the evidence presented during trial:
except to the extent the prosecutor bases anyarpam the evidence in the case, he may not express
his personal opinion on the merits of tase or the credibility of withessesGallardo—Trapero,
185 F.3d at 320 (alteration, citation, and intequadtation marks omitted). For “improper comment
or questioning to represent reversible error, it generally must be so pronounced and persistent that
it permeates the entire atmosphere of the tridiited States v. Castill@,7 F.3d 1480, 1497 (5th
Cir. 1996) (citation and internal quotation marks omitted).

The following is an excerpt of the prosecutor’s closing argument:

So what evidence points to the defendant, Russell Raymer? Why
don't we start with the physical evidence? We talked to Mary
Garcia; you heard from Mary Garcia. Nice lady. Man comes in,
shés scared for her life. She hasrealize she has to give the
money. Make sure her two-year-old granddaughter doesme up
because she doesmvant to risk her life. Make sure that the other
customets life in the corner over there that you see on the video
doesrit get hurt. All that time, trying to get money and get out. That
robbery lasts 45 seconds. It still shakes her to the corés §bieto
think of a whole lot of different thgs at one time What does she
say? She says that the persordhalgid shirt, the person has a mask,

the person has dishwashing gloves and a shotgun. She identified
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these. Ladies and gentlemen, thei@finite number of people in the
world. There is only one place that was robbed on April 2, 2005.
Only one Handi Stop. Plaid shirt, dishwashing gloves, mask,
shotgun. Where did they find the plaid shirt? They find it in the
truck that the defendant is dmg. Do you need DNA off the truck?
No. They see him leaving out in the truck. DNA is a red herring.
The plaid shirt is inches awayfn the defendant. The mask, inches
away from the defendant. The gloves, inches away from the
defendant.

Who else would have the stuff other than the guy driving the truck
that matches the description of the guy robbing the store? "$Shere
only two people in the truck: Shane Weldon six-two, 260 Zgmay

size — and Russell Raymer, five-eight, 160. Treyot confusing

the two. That just the physical evidence. Tisjust part of the
physical evidence. Scissors usedubthe gloves. And the mask in
the truck. In the truck, inchesvay from the defendant. Hegot to

be the unluckiest guy in the worldthts point in time for all of these
things. He just happened to jump into a truck and live at a place
where a Dollar General bag wiasind and a shotgun was two inches
from him. One of the things they tell you, you doleave your
common sense at the door when ymcome a juror. You bring
those experiences in. Now that in itself is enough. The fact of the
physical evidence points squarely at Russell Raymets tdaning

from the truck, fleeing. Why does he have to flee? He says for a
parole warrant. Tha for one dirty urine sample. How about ag
robbery, 5 to 99? Like he said, he knows&slkgoing down.

We’ll get to the confession. WE get to that. The physical
description of the suspect. Mary Garcia says, five-eight, scrawny
kind of guy,160 — 150 to 160. Pretty decent description. Not just
anyone fits that description. Ydhlgere are other males that fit that.
But other males that were running from the scene? That were seen
running and jumping the fence with a Dollar General bag? That are
in a truck that was I by Francis Guevara who memorized the
license plate? That are segetting out of the truck and running,
evading police? There are a whblunch of people on that day doing
that? And we havénhgotten to the confession yet. The only thing
that they can say is the eyebrow-and-eyeball defense. Eyeballs are
blue, eyebrows are blonde. Now granted, think about what you
would be thinking about at thpoint in time with a shotgun pointed

at you and your grandchild in theroer. There are a lot of things
going on in your head. She got the description wrong on the
eyebrows and eyeballs. Isal think that, you know, sometimes
people, their eyes change color as well. She got that part wrong.
Now, does that make her not crddib No. She saw what she saw.
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But the fact that you get one thing wrong? Think about that for a
second. Francis Guevara got one number on the license plate wrong.
It still came back to the same truck with the shotgun and the gloves
and the mask. Ladies and gentlemen, thi$ &sperfect science, but

this is overwhelming evidence that the same guy who just happened
to be in the car that just happenedbe in the area of the robbery that
just happened to have all the eafite of the robbery in it, and the
weapon used, all come back to him. Teat brick wall of evidence
pointing towards him. And the defendananswer is “l was in a
fog.” He didrt tell you where he was. He didnell you what he

was doing, but he was in a fog that day. Now think about it. If
you’re in a fog and youwe hazy, it didft stop him from turning on a
dime and running from the police. You saw the video’skH®ving

all around, jumping over fences. denot in a fog. Théas just an
excuse. The evidence points to him and nobody else. The Dollar
General bag, why is that importantXlimportant because Francis
Guevara sees a person with a Dollar General bag jumping a fence
jumping into a truck. Why is thaportant? Because the people at
the Dollar General store, as you heard from Detective Fikes, say they
saw the defendant buying these glovésey picked him out. Not
only that. He confesses to going to the Dollar General store to buy
these gloves. Now defense counsel wants to say maybe it was in the
newspaper. But they ddmemember conversations. And ifsitin

the newspaper, why did the defendant confess to it? This is
overwhelming evidence, and we still hattegotten to the confession.

The video. One thing that you can tell on the video is that a person
is talking. Now, Detective Filee— a guy with no dog in the fight, a
guy that works major crimes, not dirty urine cases — gave the
defendant every chance to namesbody else, to tell who else did

it, tells you, “I talked to the guy fdwo and a half hours. 1 listened

to him. | looked him in the eye. # his voice on that video. And |

can tell you whose voice g not, the other person who possibly could
have committed the crime, Shane Weldon” — who, by the way,
doesrit fit any of these descriptiongill of this evidence, all of what

you would call circumstantial evidendbe physical evidence, all the
common sense evidence — mandates a guilty verdict. Big tiait

all we have because you saw in youmn — with your own eyes — and
you listened with your own ears to the defendant confess to the crime.

(Docket Entry No. 10-14, pp. 6-8).
Raymer first alleges that the prosecutor tried to bolster the credibility of Detective Fikes by

stating that he had “had no dog in this fight.thik statement could be considered bolstering, which
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is doubtful, it certainly was not “so pronounced and so persistent that it permeate[d] the entire
atmosphere of the trial.United States v. Castill@,7 F.3d at 1497.

Raymer alleges that Detective Fikes gave hearsay testimony about the Dollar General
employees’ identification of Raymer as the robber. At trial, Detective Fikes testified, in relevant
part, as follows:

Q. Did you ask [Raymer] abowtnd did he tell you about where
the yellow gloves came from, how he came to have those

gloves?

A. | remember he told me either the Family Dollar or the Dollar
General, which is downtown Bryan on Main Street.

Q. Did he tell you who wenin the store, who bought those
gloves?

MR. SHIMEK: Objection, leading.

THE COURT: How does that question suggest the answer?
Overruled.

Q. (By Mr. Thomas) Did he tejlou who went to that store and
bought the gloves?

He stated that Shane did.
Did he say anybody else was with Shane?
He stated that he was with him.

Okay. Did you ever talk to anybody that worked at the store?

> 0 » O »

Yeah, | went back and talkéad the manager of the store and
the clerk at the store.

Q. Through your investigation withem, did they ever confirm
that Mr. Raymer was in the store?

MR. SHIMEK: Obijection, hearsay.

THE COURT: Sustained.
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Q. (By Mr. Thomas) Mr. Raymedpld you he was in the store
and bought some yellow gloves?

| believe so, yes.
That was at the Dollar General store in Bryan?

Right.

o » o »

Through your investigation, did you, after that, subsequently
prepare a photo lineup of Mr. Raymer?

>

Yes, sir, | did.

O

What is a photo lineup, briefly?

A photo lineup, usually we gstx different individuals who
are similar in stature, age arate and put them together; six
different photos to show a possible witness or victim in a
crime to identify a possible person or perpetrator.

MR. SHIMEK: May we approach?

THE COURT: Yes, sir.
(At the bench.)

MR. SHIMEK: 1 object. The rgmonse calls for a hearsay response.
If he’s going to ask what person was picked out of the lineup, the
answer hés going to give, the answergsing to be clearly hearsay.
MR. PARSONS: Its not hearsay. He can say —

MR. SHIMEK: H€s not the person who identified him.

MR. PARSONS: ltisit hearsay. Hearsay would then be equivalent
to saying a person that testifiedth® defendant’'s admissions is the
defendant. It would be a hearsay statement, but courts havésaid it
not hearsay.

THE COURT: Okay. If they asked him for identification.

MR. PARSONS: Judge, it woultlrbe a hearsay statement. It would
be a statement at that point in time. It would just be his prior ID.

THE COURT: Lets let the jury take a short break.
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(End of bench conference.)

(Out of the presence of the jury.)

THE COURT: A witness’ own previous statement is hearsay. |
mean, if any John Doe gets up there and says: On such and such a
date | said this. Th&t still hearsay. Even if a person says during
trial, 801(e)(1)(c): Prior statement by witness. “That declarant
testifies at trial or hearing and a subject of cross-examination
concerning the statement and theestant is one of identification of

a person made after preceding the person.” That means if he
previously identified it, then heould testify now about his previous
identification. The annotation 2nh looking on Page 48&ere.

MR. PARSONS: | dott have the Texas Criminal — | can see that.

THE COURT: Page 485 of the annotation says, Rule 801(e)(1)(c)
permits — showed that a witness identified a person such as the
accused in a criminal case on a previous occasion. So it’toesn
mean that he can testify about what somebody else did as far as
identifying. It has to be done in person.

MR. PARSONS: | have done this before; the same thing with
photographic lineups.

MR. SHIMEK: Well, it s been wrong before. It hdsheen objected
to, as far as’in concerned.

MR. PARSONS: (Reading to himself, sotto voce) — “part of
testimony by the identified witness, another person who was present
such as a police officer may testibyprevious identification.” That

from case law.

THE COURT: Thats from case law, all right. | didinread far
enough. Sounds like’ & right on point.

MR. SHIMEK: Judge, | think th&d going to be if that person is here
to testify as a witness.

THE COURT: Let me look at that again.

MR. PARSONS: We have that person under subpoena to come and
testify tomorrow. 1m saying that they don’t have to be here to
identify to that. The police officer can say, “Who did they pick out?
They picked out No. 3.”
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THE COURT: I think in this case that he cited, the U.S. vs Elemy
case, | think that He correct. ’lll overrule the objection.

(Open court, defendant and jury present.)
THE COURT: Please be seated.

MR. SHIMEK: | would ask for aunning objection to this line of
testimony in regard to photo idemt¢étion lineup. | again renew my
objections made earlier in general.

THE COURT: You are given a running objection. Go ahead.

Q. (By Mr. Thomas) Detective Fikes, let me ask you this first:
When you spoke to Mr. Raymevrho told you about going to
the Dollar store and buying gloves, did he tell you when he
did that?

A. If | remember correctly, he said just before, maybe an hour
before the robbery occurred.

Q. So the same day as the Handi Stop robbery?
Yes.

Q. Did you take a picture dtussell Raymer and was a photo
lineup developed with Russell Rayrieephoto?

A. Yes. | took it to the BrazoCounty Jail, and | usually get
with Sergeant White, who is over in the booking area down
in the jail. He usually compes all of our photo lineups for
us when he is available. It's very rare that we do one on our
own. They have such a large data base daceésier for
them because they have the software and whatnot to do the
photo lineups, so we do most of our requests through the
sheriff's department to get our photo lineups.

Q. How many separate pictures different people go into a
photo lineup?

A. Six.
Q. Do you try to find six peopl who look as much alike as
possible?
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Yeah. They look for similahairstyles, similar facial hair;
whether they have it, whether they dorAlso they try to get
similar size, similar shape, height, weight. They also try to
get similar age.

Okay. Was that done in this case?

Yes, sir, it was.

Did you then a few daysté& go to Dollar General, go to
those witnesses at Dollar General and show them that photo
lineup?

Yes, sir, | did.

Did you show it to Jason Finkle?

Yes, sir, | did.

He is an employee of Dollar General?

He was actually manager at the time.

Was he able to pick sebody out of the photo lineup as
being at Dollar General?

Yes, he was.

Who did he pick out of the six photos?

The first one he picked out was Russell Raymer.

Did he then sign a form saying, “I have picked out No. 3"?
Yes, sir. It should be attached in that bag there.

You watched him sign that form?

Yes, sir, | did.

Did you also show that same photo lineup to Minnie Sanders?
Yes, sir, | did.

Did you show this to themeparately and apart from each
other?
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A. Yes, sir. | showed it to them the back office. | took Jason
back there first and had him look at it. Minnie was still
working up front. After showing it to him, | went and got
Minnie and walked her back there out of Jasamew.

Q. Did Minnie Sanders pick someone out of the photo lineup
that she recognized from being in the store?

A. Yes, sir, she did.
Q. Who did she pick?

She immediately picked No. 3, which would have been
Russell Raymer.

Q. Did she also sign a form to that effect?
A. Yes, sir, she did.
(Docket Entry No. 10-12, pp. 17-19).

In argument, the prosecutor summarized the physical evidence linking Raymer to the
robbery. He noted that Mary Garcia’s testimony about the robber’s physical description and that
he was wearing yellow gloves matched Raymer. The license number Susan Guevara gave police
matched the license on the truck Raymer was driving except for one digit. Susan Guevara also
testified that she saw Raymer with a yellow bag. Detective Fikes testified that two employees from
the Dollar General store identified Raymer fraiphoto lineup as the ondno bought yellow gloves
at the store on the day of the robbery. Eifethis testimony was improperly admitted, this
testimony was cumulative of Raymer’s videotape confession admitting buying the yellow gloves
at the Dollar General store about an hour teetbe robbery of the Handi-Stop on April 4, 2005.

The testimony is also unlikely to have alteregldlntcome, given the testimony of eyewitnesses and
the evidence that police recovered a homemade mask, yellow gloves, and a plaid shirt from

Raymer’s truck.
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Shimek objected to Detective Fikes’s testimg. The trial court overruled his objection but
allowed him a running objection. Shimek’s demshot to object again during the argument was
strategic and not to be second-gues§k, e.g., Hernandez v. Tha#83 F. App’x 349, 356 (5th
Cir. 2012) (counsel’s decision not to object to pmgor’s statement in closing that suggested the
victims’ families would want a death sentenceswat an unreasonable trial strategy when voicing
an objection might, for example, undermine the legitimacy of the lawyer’'s own emotional appeals
to spare his client’s life)Charles v. Thaler629 F.3d 494, 502 (5th Cir. 2011) (counsel’'s decision
not to object to adverse witness testimony watsan unreasonable trial strategy when objecting
would draw undue attention to harmful testimory@rnandez v. ThaleB98 F. App’x 81, 87 (5th
Cir. 2010) (counsel’s decision not to object te frosecutor's mischaracterization of witness
testimony during closing argument was notaasonable when objecting would draw undue
attention to that testimonygee also Drew v. Collin864 F.2d 411, 423 (5th Cir. 1992) (noting, in
a pre-AEDPA case, that a “decision not to objeatttmsing argument is a matter of trial strategy”).
Shimek’s decision to forgo objection to the prosecutor’'s remarks about the Dollar General
employees’ identification of Raymer in the phote@lip was reasonable in light of his prior running
objection and the fact that objecting during the pcosor’s fleeting reference to the identification
in closing argument would mdyedraw attention to itSee, e.g., Rivas v. ThaldB2 F. App’'x 395,

404 (5th Cir. 2011) (state habeas court was naasunable in determining that lawyer’s decision
to “object as little as possible on cross-examinatiander to appear open and honest with the jury”
was not unreasonable trial strategy). Shimekdoedisonably have concluded that any objection
would have been futile and unnecessary given that Raymer had admitted purchasing the yellow

gloves from the Dollar General store before the robbery.
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Raymer has not rebutted the state habeas sdumtlings that Shimek’s failure to object at
argument was neither deficient nor prejudici@he state court’s decision reasonably applied the
law to the facts, consistent with clearly estdi#s federal law. Raymer has not shown a basis for
relief on this ground. 28 U.S.C. § 2254(d)(1).

IV.  The Claim Based on Prosecutorial Misconduct

Raymer alleges that the prosecutor made prejudicial comments during voir dire. Raymer

refers to the following exchange:

Like | said, what we’re dealing with today, the twelve people who
remain on this jury will decide on this case. As the Judge told you,
myself and Mr. Parsons are both assistant district attorneys in the
DA'’s office here in Brazos County. That’s all we do is prosecute
felony cases in this court righbw. Thank you for being here, ahead

of time. This is an important cas@ll the cases are important. It's
important to the defendant, it's important to the State, its important
to the community, it's important to the victims in this case and it's
important to a lot of people. Thatwhat the twelve of you who are
here who decide this case — you have to remember both parties, the
State and defendant and how imporiaigto them. That's why we
need twelve people to decide thase, based only upon this case, and
nothing you're bringing in here — any baggage you're bringing in
court today — to make sure it doesn’t affect you if you wind up over
here. This case is important as well because of the type of case
you're hearing, an aggravateabbery. You know it's an important
case. And how this case is d#mil will also show this community
how this community is going to deal with this type of case. It's a
violent case —

MR. SHIMEK: Objection, Your Honor. Argumentative.
THE COURT: Overruled. Go ahead.
MR. THOMAS: If you're chosen agmirors, you're to effectively
decide this case so the communityf this case is proven — how the
community feels about this type of crime, how we can defend
ourselves and how we can holdpk accountable for their actions.
(Docket Entry No. 10-9, p. 4). Raymer argues thajprosecutor improperly called on jurors to act

as the community’s conscience.
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Prosecutorial misconduct, including impermissible statements during jury voir dire, is
analyzed in two steps: (1) whether the prosacutade an improper remark; and (2) whether the
prosecutor’s remarks prejudiced the defendasulsstantial rights by casting serious doubt on the
correctness of the jury verdidtnited States v. Valenci@D0 F.3d 389, 409 (5th Cir. 2010). “The
relevant question is whether the prosecutors’ comsngo infected the trial with unfairness as to
make the resulting convictiondenial of due process.’Darden v. Wainwrigh477 U.S. 168, 181
(1986) (quotingbonnelly v. DeChristoforo416 U.S. 637, 643 (1974)). A trial is fundamentally
unfair “if there is a reamable probability that the verdict mighéve been different had the trial
been properly conductedRiddle v. Cockrel288 F.3d 713, 720 (5th Cir. 2002) (internal quotation
marks omitted).

The prosecutor’'s comments did not amount to graper request to the jury to serve as the
community conscience. “Itis well-settled that,esd the prosecutor intended to inflame, ‘an appeal
to the jury to act as the consciencelef community is not impermissible.United States v. Ruiz,
987 F.2d 243, 249 (5th Cir. 1993) (citation omittefere is no indication that the comments were
designed to inflame the jury. The prosecutor’'sestegnts about the jury’s role were not improper.
The Fifth Circuit has held that “[a]though the progtion may not appeal to the jury’s passions and
prejudices, the prosecution may appeal to thetigct as the conscience of the community.”
United States v. Davi609 F.3d 663 (5th Cir. 2010) (citidgckson v. Johnsof94 F.3d 641, 655
& nn.54-56 (5th Cir. 1999)).

Even if the comments could be viewed as improipey did not come close to infecting the
trial with unfairness or present a reasonable g@lodity that they alter@ the outcome. The judge
instructed the jury that the arguments of ffrosecutor and defense counsel did not constitute

evidence, and jurors are presumed to understand and follow the court’s instruSgensinited
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States v. Patino-Prad633 F.3d 304, 313 (5th Cir. 2008). This presumption can be overcome only
when there “is an overwhelming probability thatjimy will be unable to follow the instruction and
there is a strong probability that the effect is devastatingd” (quoting United States v.
Barksdale-Contrera®972 F.2d 111, 116 (5th Cir. 1992)). Raymer has made no such showing.

Raymer raised this issue on state habeas revidw state habeas court rejected the claim,
stating:

(uu) In ground six, Applicant claims that the Stateomment
during voir dire — that this casend how the community would deal
with this type of case was imgant — violated his constitutional
rights. SeeApplication at 11.

(vw) The State, at the beginningf voir dire, stated that the
aggravated robbery was an important case to determine how the
community would deal with thigpe of case, and Applicant objected
that it was argumentative when the State referred to it as a violent
case. (2 RR 7). The Court overruled the objection, and the State
noted that if the case is provene flary will be asked to determine
“how the community feels aboutishtype of crime, how we can
defend ourselves and how we daiid people accountable for their
actions.” (2 RR 7). Applicant did not further object. (2 RR 7).

(ww) Applicant did not preservas claim for appeal by lodging a
comporting objection, and even had he raised the issue on appeal, it
is well-settled that the writ of habeas corpus should not be used to
litigate matters which should have been raised on direct appeal.

Ex parte Banks/69 S.W.2d 539, 540 (Tex. Crim. App. 1989).

(xx)  Even had Applicant properly objected, raised the issue on
appeal, and the comment occurred during the Stargument, the
State never said what the communitghed for, did not say that the
community wanted Applicant to be convicted, or even suggest a
punishment or urge that it should be seveee Crawford v. State,
511 S.W.2d 414, 417 (Tex. Crim. App. 1978Be also Horn v. State,
505 S.W.2d 269, 270-71 (Tex. Crim. App. 1974) (noting that an
argument that “there are a lotmgople that are going to be waiting

to see what the jury does about this case” is not a comment on
expectations of the community).

(Docket Entry No. 11-19, p. 62).
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The record provides no basis to find that Rayhasrrebutted the presumption that the state
court’s factual findings are correct. 28 U.S82254(d)(2). The state court’'s decision was a
reasonable application of the law to the factsvaasinot contrary to clearly-established federal law
as determined by the Supreme Court of the dr#tates. Relief cannot be granted under 28 U.S.C.

§ 2254(d)(1) on this ground.
V. The Claim Based on the Confrontation Clause

Raymer alleges that the trial court erfeg allowing Detective Fikes to offer hearsay
testimony about the two Dollar General employeles identified Raymer in a photographic lineup.

The employees did not testify in court. The record shows that defense counsel objected to this
testimony, but the trial judge overruled the objection. Raymer not only claimed ineffective
assistance of counsel in failing to prevent teimony—a claim this court rejected above—but
also that the admission violated @onfrontation Clause rights.

The Sixth Amendment states that “[i]n all chmal prosecutions, the accused shall enjoy the
right . . . to be confronted witlhe witnesses against him.” @rawford v. Washingtorg41 U.S.

36, 53-54 (2004), the United States Supreme Court held this bars “admission of testimonial
statements of a witness who did not appedri@tunless he was unavailable to testify, and the
defendant had had a prior opportunity for cross-examination.” Whether statements are subject to
the Sixth Amendment’s Confrontation Clause is determined by whether they are “testin®eel.”
Davis v. Washingtorh47 U.S. 813, 817 (2006). “Itis the testimel character of the statement that
separates it from other hearsay that, whileesttip traditional limitations upon hearsay evidence,

is not subject to the Confrontation Clauséd. Statements to police officers are not testimonial
when made under circumstances objectively indigatiat the primary purpose is to enable police

to meet an ongoing emergency. Statements are testimonial when the circumstances objectively
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indicate that there is no such ongoing emergency, and that the primary purpose of the police
interrogation is to establish or prove past events potentially relevant to later criminal prosecution.
Id., 547 U.S. at 822-826. |If the statement wastit@onial and the federal habeas court finds
constitutional error, the court measures any prejudice by the “substantial and injurious effect”
standard oBrecht v. Abrahamsob07 U.S. 619 (1993See, e.g., Hughes v. Quartermas) F.3d
336, 345 (5th Cir. 2008).

In Taylor v. Cain545 F.3d 327 (5th Cir. 2008), a law-enforcement officer testified that at
the crime scene, an individual slipped him a notehibawanted to talk. The officer testified that
he had a conversation with this individual aearhed information that ultimately led to identifying
the defendant as the assailamtylor,545 F.3d at 331. The Fifth Circuit found a Confrontation
Clause violation. The officer testified about higiricriminating information from an unidentified
eyewitness and the prosecutor referred to tdstimony in closing argument. In finding that
admission of the hearsay testimony was not harntles§;ifth Circuit emphasized that evidence of
guilt was “far from overwhelming.” There was no physical evidence linking the defendant to the
crime and only one witness who did so. Thahess had credibility and corroboration issues. As
aresult, “the comment attributed to the nontestidywitness was critical, as the other evidence was
not at all overwhelmingCompare Wilkerson v. Cai@33 F.3d 886, 891-92 (5th Cir. 2000) (habeas
relief warranted where defendant could not difety cross-examine aitmess “crucial to the
prosecution’s case"yyith Burgess350 F.3d at 472 (harmless ervanere there was “a wealth of
evidence validly in the record that provitleverwhelming evidenad Burgess'’s guilt”)andCotton
v. Cockrell, 343 F.3d 746, 752 (5th Cir. 2003) (describihg “sea of evidence” incriminating the
defendant).” Taylor v. Cain 545 F.3d at 336-3&ee also United States v. Sila80 F.3d 1018,

1020 (7th Cir. 2004) (“Allowing agents to narrate the course of their investigations, and thus spread
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before juries damning information that is not gabfo cross-examination . . . would eviscerate the
constitutional right to confront and cross-examine one’s accusers.”).

Unlike Taylor,the evidence of guiltin this case veasple and strong. Several eyewitnesses
identified Raymer. He admitted buying the yellow gloves that were found in his truck after the
robbery. He fled, led police on a chase, #meh ran on foot, leaving incriminating physical
evidence in his truck. He confessed. The prosecution’s case did not depend on the photographic
lineup identification that Detective Fikes described. Any error in admittiegdive Fikes's
testimony about the lineup was harmless.

The state court’s decision rejecting the Contation Clause claim reasonably applied the
law to the facts, consistent with clearly estdi#is federal law. Raymer has not shown a basis for
the relief he seeks. 28 U.S.C. § 2254(d)(1).

VI.  The Claim Based on a Fifth Amendment Violation

Raymer argues that admitting the confession he gave to law enforcement violated his
Mirandaand fair-trial rights under the Fifth Amendment. Undiéanda v. Arizona384 U.S. 436
(1966), a statement made by a person in custadgdsnissible unless that person was informed that
he has the right to have an attorney presenhgwguestioning, the right to remain silent, and that
anything that the person says may be used againstitiirat 444-45. A person may waive these
rights, so long as the waiver is knowing and voluntavjoran v. Burbine 475 U.S. 412, 421
(1986). And during custodial integation, “the right to have coungalesent . . . is indispensable
to the protection of the Fifth Amendment privileged. at 469. When a suspect declares that he
wants an attorney, “the interrogation shgease until an attorney is presend: at 474;see also
Edwards v. Arizong451 U.S. 477, 484 (1981) (holding tloaice “an accused has invoked his right

to have counsel present during custodial interrogatiofhe] is not subject to further interrogation
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by the authorities until counselibeen made available,” unless he initiates the contittat
484-485. Th&dwardsrule prevents police from badgering a defendant into waiving his previously
asserted/irandarights” by presuming later statementd®involuntary, “even where the suspect
executes a waiver and his statements woultbbsidered voluntary under traditional standards.”
McNeil v. Wisconsirb01 U.S. 171, 177 (1991). This ruledpect[s] a suspect’s voluntary choice
not to speak outside his lawyer’s presenckgxas v. Coblb32 U.S. 162, 173 (2001) (Kennedy,
J., concurring).

Once a suspect invokes his right to counsel, police officers try to elicit statements from that
suspect unless he initiates further communicati&awards v. Arizona451 U.S. 477, 484-85
(1981). Ambiguous assertions of the rightdoinsel do not require police to stop questionibge
Barnes v. Johnsqri60 F.3d 218, 224 (5th Cir. 1998) (findingin@ocation of right to silence when
viewed in light of the suspect’s prior statementd the fact that the suspect initiated discussion with
police after hearing and waiving tN&randa rights).

Coercive police conduct is a necessary presgiguio the conclusion that a confession was
involuntary, and the defendant must establishusal link between the coercive conduct and the
confession. Colorado v. Connelly479 U.S. 157, 163-67 (1986). While a defendant’'s mental
condition, including intoxication, “maye a significant factor in theluntariness calculus, this fact
does not justify a conclusion that a defendant’stadecondition, by itself and apart from its relation
to official coercion, should evelispose of the inquiry into constitutional voluntarinessdhnelly,

479 U.S. at 164united States v. Rayme376 F.2d 383, 386 (5th Cir. 1989).

During the suppression hearing, Detective Fikes testified that he had two separate interviews

with Raymer. The first interview lasted one hand 37 minutes. After the first interview ended,

Raymer asked to speak with Detective Fikes. The second interview lasted 51 minutes. Detective
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Fikes testified that he read Raymer Nsanda rights before each interview. Detective Fikes
testified that during the second interview, Raymer asked for a hamburger and a drink, and
arrangements were made to provide them. (Ddekery No. 10-10, p. 9). Detective Fikes testified
that Raymer asked for a shirt because he wias Baymer had discarddnils shirt during the foot
chase. The shirt had been marked as evidence and deposited in the property room, and Detective
Fikes did not have any other shirts availablgive Raymer. (Docket Entry No. 10-10, p. 11).
During cross-examination, Detective Fikedifexl that in the interrogation, he had told
Raymer, “I'm trying to help you. | don’t wamb see you go down for something you didn’t do.”
Detective Fikes acknowledged that he nhaye said, “God was watching you and God knows
everything, and you should tell the truth because of that. (Docket Entry No. 10-10, pp. 11-12).
Detective Fikes denied that Raymer appeared to be intoxicated.
Raymer testified at the suppression hearing as follows:

Q. Russell, you have reviewedose interviews, watched the
videos. Is that correct?

A. Yes.
Q. Were you intoxicated at the time those were taken?
A. | was — | wasn’t actually intoxicated. | was coming down off

an intoxication of being up for tee or four days doing drugs. And
the euphoria of actually of beimgtoxicated — no, | was — | couldn’t
— it was like a fog.

Q. And in reviewing the tapes, going through there, do you
believe that you were coerced into giving that confession?

A. Yes, sir.

Q Were you first of all promised food?

A. Yes, sir.

Q How long had it been since you had anything to eat?
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A. Three days.

Q. Do you know how it came abautdo you recall or remember
how it was that the officer promised to give you food?

A. I’'m not sure, but | asked — | Haasked at the jalil if they had
a sandwich. And now that —duess it's Officer Williams, the
arresting officer — he said ifwould talk to Detective Fikes they
would provide me with a hamburger and fries.

Q. Do you believe or do yowecall — do you believe that you
invoked your right to counsel?

A. Yes, sir.
Q. When do you believe that you did this?

A. I’m not sure. | believe maylwice before | said anything.

| believe that was one of the first things come out of my mouth.
Because at the jail, whenever he eadmsee me, | asked him, “l want
to see an attorney,” you know.né | had eaten and had some sleep.
| know | had said something to that effect that night.

Q. But that wasn't recorded on the copies of the tapes we’'ve
seen. Correct?

A. No, sir.
Q. You believe that you did thaéfore you were ever questioned
at all?

Yes,sir.

Did the questioning continue?

Did you feel that you hadhg choice but to answer those

A

Q

A. Yes,sir.
Q

guestions?

No, sir. 1 was in custody. Like | said, most of that is false.

A
Q. When they brought you to the jail, did they ever give you any
clothes to change into, any kind of shirt to put on?
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A. No, sir.

Q. How much longer did you sit at the jail? Again, before the
officer talked to you the second time.

A. | remember | crawled up unaeeath a bench in that holding
cell. 1 crawled up underneath tkewrithout a shiron, on that cold
floor and was able to go to sleep. | was gone. Like | said, | was out
of it. It was a while later, | guess. | couldn’t actually tell you the
time or anything like that, sir.

Q. How was it — or do you recdlbw it was that you then asked
for food again and were denied that?

A. | remember them taking me up and an officer fingerprinting
me — and | guess it would be Offid&filliams, the arresting officer.

| don’t know.

Q. Were you told that you woulget some food if you went and

made a statement to the officers?

A. That officer that was bookingie said if | would talk to
Detective Fikes | would be able to get a burger and fries. That was
his exact words as a matter of fact.

Q. In fact, did the burger and fries arrive, and were they in your
view and in your presence before you actually were given the burger?

A. I’m not sure about — you know, the — like | say, a lot of that
is foggy to me. But during thatehe is — and if I'm not mistaken,
there is a table and there is a ddBut there is a window to — | guess

it would be to the right, right of that. I'm sitting in one position and
| kept seeing movement, you know. | asked him, | said — I’'m not
really sure. | believe | asked him, “Is that my burger out there?” I'm
not sure.

Q. He still wouldn’t give youhe burger until you started to
confess. Is that correct?

A. | believe that’s the way it happened.
(Docket Entry No. 10-10, pp. 14-15).
Raymer was advised of Hi@irandarights before questioningnd he agreed to speak with
Detective Fikes. Although Raymer alleges tiatvas questioned under coercive conditions and
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was cold and hungry, there is no indicationaoly coercion. When Raymer asked for food,
Detective Fikes made arrangements to get Raymer the hamburger and drink he asked for. When
Raymer asked for his shirt, Detective Fikes ttedet it, but it was locked in the property room.

The state trial court did not credit Raymer’'ditesny that he was coerced, and there is no basis to
disregard that court’s findingUnited States v. Garza 18 F.3d 278, 283 (5th Cir. 1997).

Raymer testified that he was coming off atvday drug spree, but that he was not “actually
intoxicated” when questioned. Detective Fikesifiesl that Raymer dichot appear intoxicated.
Detective Fikes testified that Raymer appeamednderstand his rights and the implications of
waiving them and that he gave coherent responses to the questions &skednited States v.
Reynolds367 F.3d 294, 299 (5th Cir. 200@pncluding that districtaurt did not err in denying
motion to suppress when the defendant was cooperative, listened to questions, and responded
logically and appropriately)Jnited States v. Soli299 F.3d 420, 438-39 (5th Cir. 2002) (affirming
district court’s findings that confession was volugptahen the police officer testified that there was
no indication that defendant was under the infbgeof controlled substances and was responsive
to questions). While Raymer told officers during imterview that he was addicted to drugs, he did
not tell the officers that he was under the influencepotrolled substances at that time. Detective
Fikes had no reason to suspect that Raymer ecmildompetently waive his rights, and there is no
evidence that Detective Fikes exploited intoxication.

The record does not support any inference that Raymer’s waiver\irarsdarights was
involuntary because his alleged mental conditiodrag use was exploited or prevented him from
understanding the consequenc&ee Moran v. Burbinel75 U.S. 412, 421 (1986) (noting that
waiver must be made voluntarily and with falvareness of the rights being abandoned and the

consequences of abandonment). Nor is there any support for an inference that Raymer was so
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impaired when questioned that his statemestwed knowingly, intelligently, or voluntarily given.
The totality of the circumstances do not show Retmer’s confession was coerced or involuntary.
See Foy28 F.3d at 474Connelly,479 U.S. at 163-67. He has not shown that the district court
erred in denying his motion to suppress.

The state habeas court found as follows:

(cc) This Court considered ewdce in a hearing on the motion to
suppress, and it reviewed the video of Applitatwo interviews that
occurred the evening of his arrest at Shimmekrging. See
Defendants Exhibits Nos. 1- 2. In the first interview conducted by
Fikes, Applicant waived higlirandarights, denied any involvement

in the robbery, and suggested the officers could find anything they
needed to know in Weldos apartment. (3 RR 21-23). While
obtaining a search warrant for that apartment. Applicant called Fikes,
stating he wanted to talk and tell the truth and asked for him to bring
him a burger and drink. (3 RR 24-27). Appellant admitted to the
offense in that interview after reviewing Msrandarights again. (3

RR 25-26). Fikes did not threat@pplicant or withhold the food in
exchange for a confession. (3 RR 27-28, 37). Fikes did not believe
Applicant appeared intoxicatedthme interviews, and Applicant even
said that he was not. (3 RR 34, 83). At the end of the interview,
Applicant asked him to put inginod work]sic] for him at punishment
time. (3 RR 30).

(dd) In the motion to suppress hearing, Applicant testified he
invoked counsel, maybe, twice before he would speak to the police
and that they told him he couldtgeburger and fries only if he spoke

to Fikes. (3 RR 45-49). He was cold because he had removed his
shirt when he fled and the officadi& not provide him a shirt. (3 RR
46-47). He also believed that references to God watching him
pressured him into making a satent. (3 RR 48-49). Applicant
also stated that he was not actually intoxicated: he “was coming
down off an intoxication of beingp for three or four days doing
drugs . . . the euphoria of actually being intoxicated — no, | was — |
couldrit — it was like a fog.” (3 RR 44).

(ee) After watching the videos, this Court found that Applicant
“seemed lucid, cogent, coherent.” It was not persuaded that
Applicant was intoxicated, and [e]vérhe was, not to any level that
would interfere with his thinkig.” (3 RR 85). Applicant was
properly advised of hislirandarights, he had plenty of time to eat,
and was casually talking about thentfs the detective asked. (3 RR
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85-86). The trial court found the statement admissible under State
and Federal law, and it denied the motion to suppress. (3 RR 86).

(f)  Voluntariness of the confession was also an issue presented

for the jury to consider when it assessed guilt or innocence,

instructing it not to consider theas¢ments Applicant made in jail if

it was freely and voluntarily madagthout compulsion or persuasion.

SeeExhibit No. 5 at 3 (charge of the court).
(Docket Entry No. 11-19, pp. 56-57).

In light of the record, the trial court’'s admissiof the videotaped statement is not contrary
to “clearly established Federal law, as deieed by the Supremeo@rt.” 28 U.S.C.A. §
2254(d)(1). Based on Fifth Circuit precedents andpleeific circumstances in this case, this court
cannot conclude that the state courts unreasonably applied clearly established federal law in
concluding that Raymer’s confession was admissible. This court cannot conclude that the state
court’s decision was “contrary to, or involved an unreasonable application of, clearly established
Federal law as determined by the Supreme Court.” 28 U.S.C. 8§ 2254(d)(1). Raymer is not entitled
to federal habeas corpus relief on this claim.
VII.  The Claim of Ineffective Assistance of Counsel on Appeal
A claim of ineffective assistance of counsalappeal requires the petitioner to show that

counsel gave deficient assistance and thattialsel performed differently, the appeal would have
raised issues and arguments of meSharp v. Pucket§30 F.2d 450, 453 (5th Cir. 199tjting
Strickland 466 U.S. at 687Smith v. Robbin§28 U.S. 259, 285 (2000) (holding that the petitioner
must first show that his appellate attorneyswéjectively unreasonable in failing to find arguable
issues to appeal, and also a reasonable probability that, but for his counsel’'s unreasonable failure

to file a merits brief raising these issules would have prevailed on his appe&ge also Williams

v. Taylor,529 U.S. 362 (2000Briseno v. Cockrell274 F.3d 204, 207 (5th Cir. 2001).
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Appellate counsel’s failure to raise certain sson appeal is not ineffective assistance if
the petitioner does not show trial errors with arguable mdatks v. Robertg,80 F.2d 1196, 1198
(5th Cir. 1973). Appellate counsel is not requit@@donsult with his client about the legal issues
to be presented on appeddl. at 1197. An appellate attorneylaty is to choose among potential
issues, using professional judgment as to theitsnefhere is no need to raise every conceivable
issue on appeallones v. Barnegl63 U.S. 745, 749 (1983).

Raymer alleges that his appellate counsel was ineffective for failing to challenge the
admission of Detective Fikes’s statement that witnesses identified Raymer in a photo lineup.
This court has found Raymer’s arguments of etwdse without merit. Appellate counsel is not
ineffective for failing to raise meritless issuddbbins528 U.S. at 283400k,480 F.2d at 1198.

Appellate counsel provided an affidavit irettate habeas proceedings, which the state
habeas court found to be credible. Appellate counsel testified as follows:

My name is David Barron. | have been licensed by the Texas Bar
since 1981 and have practiced criaiilaw almost exclusively during

my legal career. My experience includes 12 years as a prosecutor
and almost 19 years as a defense lawyer. | have been appellate
counsel on numerous cases during my career.

| represented Applicant on appeal from his aggravated robbery
conviction in Brazos County, Texas in Cause No. 05-04416-CRF-
272. The conviction was affirmdxy the Tenth Court of Appeals in
Cause No. 10-06-00354-CR.

In GROUND EIGHT of his writ, Appcant faults appellate counsel

for failing to “raise the denial of applicant’s Sixth and Fourteenth
Amendment Confrontation Right” as it relates to purported hearsay
statements by Jason Finkle and Minnie Sanders referenced in
GROUND SEVEN. Applicant alleges that the record reflects Bryan
Police Detective Darrell Fikes tes#ifl that these two witnesses told
him that Applicant was present at the Dollar General Store and had
purchased yellow dishwashing gloydsat were used in the robbery).
However, from my review of the record at RR-1V, 204-206, it
appears that the Court sustained the defense objection to a general
guestion related to the matter and ordered the jury to disregard the
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guestion and answer. No motiorr fmistrial was requested, thus,
nothing was preserved for appellate review. Moreover, trial counsel
did not raise a Confrontation Ckseiobjection, thus it was not raised
by me on appeal (which appears to be Applicacbmplaint in
GROUND EIGHT). As to GROUND NNE, Applicant asserts that
appellate counsel failed to raise a hearsay claim concerning Detective
Fikes’ testimony that two witnesseelected Applicant from a photo
lineup. (RR-IV[,] 180-186). It appears that the Court erred by
overruling the objection. Due to tpassage of time, | cannot recall
why | did not raise the issue orrelt appeal. Since there was no
contemporaneous federal constitutional Confrontation Clause
objection, | may have concluded, in light of Applicantonfession,
that the non-constitutional error wdlde considered harmless by the
court of appeals.

The state habeas court found:

()] Applicant’'s appellate attorney, David Barron, filed his
affidavit November 27, 2012SeeExhibit No. 6 (affidavit of David
Barron).

(K) The record and Barron’s affidavit provide sufficient
information for this Court to ddress all of Applicant’s claims.
Barron is also an experience[d] criminal defense attorney, and his
assertions explaining his representation of Applicant are consistent
with the record and credibly explain his actions.

(bbb) In ground eight and nine, Alpfant claims that his appellate
attorney rendered ineffective [assistance] by failing to raise stronger
issues than the one he did raiSeeApplication at 13-14. In ground
eight, incorporating the issue ragsin his seventh ground regarding
admission of testimony that the Dollar General employees witnessed
him purchasing yellow dishwashinggks alleged to have been used

in the robber[y], Applicant claims his lawyer should have raised a
denial of his right to confronti@n claim because the employees were
not called as witnesse#d. at 13. In ground nine, Applicant claims
that his lawyer should have alssed a hearsay ground, challenging
the admission of the Dollar Geneeahployee’s identification of him
from a photo lineup through the officer’s testimong. at 14.

(ccc) On appeal, Barron challenged the trial court’'s admission of
rebuttal evidence showing the admission of the extraneous
aggravated robbery that occurred at the Tobacco and More Sawe.
Raymer v. Stat2008 WL 2840882, at *2-3. Specifically, he urged
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that the similarities between th&hbberies were insufficient to prove
Applicant’s signatureld. at *2.

(ddd) The argument Barron raised, halaigh ultimately
unsuccessful, was not frivolous, ahe proof necessary to establish

a signature offense was an issue addressed that the Court of Criminal
Appeals addressed shortly after the Tenth Court addressed
Applicant’s claim. See Segundo v. Sta#¥,0 S.W.3d 79, 88 (Tex.
Crim App. 2008) (discussing “signature” offense, and “the mark of
Zorro” mode of proving identity).

(eee) In addressing Applicant’s eighth ground, Barron notes
Applicant’s concern that the Dotl&eneral employees identified him
purchasing the yellow dishwashing gloves used in the robbery is
unfounded. SeeBarron affidavit at 1. Although the State inquired
whether they employees saw Applicant in the store or interacted with
them in any manner, this Courtssained Applicant’s objections and
instructed the jury to disreghr (4 RR 204-206). Applicant did not
request further relief, thus Barrdid not deem a challenge under the
Confrontation Clause raised by the evider8eeBarron affidavit at

1-2.

(fff)  In addressing Applicant’s ninth gund, alleging the
erroneous admission of Fikes’ statement that two witnesses identified
Applicant from a photo lineup, Barron believes the trial court
erroneously overruled the objection, but he cannot recall why he did
not include the issue on appeateeBarron affidavit at 2. He
speculates, however, that he niye concluded that he would not
have prevailed under the harm standard for non-constitutional error.
Id.

(ggg) To demonstrate ineffective assistance for omitting claims on
appeal, an applicant must establish that (1) “counsel’s decision not to
raise a particular point of error was objectively unreasonable,” and
(2) there is a reasonable probability that, but for counsel’s failure to
raise that particular issue, he would have prevailed on apfeal.
Smith v. Robbin§28 U.S. 259, 285 (2000Ex parte Miller,330
S.W.3d 610, 623-24 (Tex. Crim. App. 2009he choice of issues to
raise is largely strategic: Appellate counsel need not raise every
potentially meritorious issue, butdbunsel fails to raise a claim with
indisputable merit, which under well-settled law would result in a
reversal, an applicant meets his burddd.; see also Ex parte
Daigle, 848 S.w.2d 691, 692 (Tex. Crim. App. 1993) (finding
appellate counsel’s inadvertent failure to raise an error regarding a
well settled issue that is not subjéeta harm analysis to constitute
ineffective assistance on appeal).
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(hhh) Barron’s determination that Applicant would not have
prevailed had he raised Confratibn Clause challenges (ground 8)
to issues surrounding Fikes’ tissony surrounding his investigation
of the Dollar General employees is not objectively unreasongbke.
Barron affidavit at 1-2. Barron o®ctly notes that, amongst other
weaknesses, preservation issueshd have prevented success on the
merits of [a] constitutional claimSee Davis v. Stat813 S.W.3d
317, 347 (Tex. Crim. App. 2010) (hotdj that Confrontation Clause
claims are subject to the pregation requirement). Barron was not
deficient for failing to raise thasue Applicant urges he should have
in ground eight.

(i) Further, because this Court refused to admit any evidence
other than Applicant’s presende the Dollar General store and
Applicant admitted that he purchased the gloves at[sic] was in the
store before the robbery, he cannot establish h&8ee Rogers v.
State,853 S.W.2d 29, 35 (Tex. Crim. App. 1993) (holding any error

in admitting the evidence is cured where the same evidence comes in
elsewhere without objection). Applicant has not met his burden to
establish that Barron was ineffective for not including the issue on
appeal.

(i) In Applicant’s ninth ground, asShimek argued at trial, the
rationale for overruling Applicard’objection to the photo lineup at
trial as a prior statement of idéication was inapplicable because
neither of the clerks (declarants) testifiecBeeTEX. R. EvID. Rule
801(e)(1)(c);Sarver v. State24 S.W.3d 448, 452 (Tex. App.—
Texarkana 2000, pet. ref'd). Nonetheless, had Barron concluded that
including a hearsay challenge to the admission that the store clerks
identified Applicant in a photo lineup upon a conclusion that the
point of error would not prevaidzause [there was no] constitutional
error, as alleged in ground nine, his determination would be
reasonableSe€eTEx.R.APP.P. 44.2(b) (requiring non-constitutional
error to be disregarded if it does @dtect a defendant’s substantial
rights).

(kkk) Barron’s determination not toclude the issue as a ground on
appeal is not so indisputable undeell established law that it would

be considered automatic reversible eridiller, 330 S.W.3d at 624.

Nor did Applicant establish thdthere is a reasonable probability
that he would have prevailed if he had raised” the issue on appeal.
See Ex parte Floredyo. AP-76,862, 24 (Tex. Crim. App. Dec. 5,
2012) (finding failure to challengbe sufficiency of the evidence on
direct appeal not to be ineffeaty As in Applicant’s eighth ground,
numerous factors, excluding the hearsay testimony allowed the jury
to conclude that Applicant committed the charged offense, including
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Applicant’s admission not only to the being in the Dollar General, but
his admission to robbing the Handi-Stégee Roger853 S.W.2d at
35. Additionally, the surveillance photographs, apprehension of
Applicant with evidence from the robbery, and voice on the video
prevented the jury from being missed by the clerks’ recollection of
him making a purchase before the later robb&ee Motillav. State,
78 S.W.3d 352, 356 (Tex. Crim App. 2002) (recognizing that
overwhelming evidence can be a factor to be considered in
conducting a rule 44.2(b) harm analysis).

(Docket Entry No. 11-19, pp. 52, 63-66).

These findings are presumealrect. 28 U.S.C. § 2254(&jarshall v. Lonberger459 U.S.
422,433 (1983)aldez274 F.3d at 948 n.11. Raymer has failed to show that there is a reasonable
probability that appellate counsel's work was deficient or that, but for counsel's alleged
unprofessional errors, the result would have been diffefntkland,466 U.S. at 694. The CCA
rejected these claims when it denied Raymeatedtabeas application. The state court’s decision
reasonably applied the law to the facts, consistéhtclearly established federal law. Raymer has
not shown a basis for the relief he seeks on this ground. 28 U.S.C. § 2254(d)(1).

VIIIl. Conclusion

The respondent’s Motion for Summary Judgment, (Docket Entry No. 16), is granted.
Raymer’s petition for a writ of habeas corpus is denied. This case is dismissed. Any remaining
pending motions are denied as moot.

Under the AEDPA, a petitioner must obtain a COA before appealing the district court’s
denial of habeas relief. 28 UCS.8 2253(c)(2). “This is a jurisdictional prerequisite because the
COA statute mandates that ‘[u]nless a circuitiggsor judge issues a tiéicate of appealability,
an appeal may not be taken to the court of appeals. .Milfer-El v. Cockrell 537 U.S. 322
(2003)(citing 28 U.S.C. § 2253(c)(1)). “The COA statestablishes procedural rules and requires

a threshold inquiry into whether the circuit court may entertain an appkehl(titing Slack v.
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McDaniel 529 U.S. 473, 482 (200(ohn v. United State$24 U.S. 236, 248 (1998)). A COA

will be granted only if the petitioner makes “a subtd showing of the denial of a constitutional
right.” 28 U.S.C. 8§ 2253(c)(2). To make suchhowing, a petitioner “must demonstrate that the
issues are debatable among jurists of reasonatkatirt could resolve the issues [in a different
manner]; or that the questions are adequateserve encouragement to proceed furtigarefoot

v. Estelle463 U.S. 880, 893 n.4 (1983) (citation andrimé quotation marks omitted). Any doubt
regarding whether to grant a COA is resolved in favor of the petitioner, and the severity of the
penalty may be considered in making this determinataier v. Johnsonl14 F.3d 491, 495 (5th

Cir. 1997).

The analysis “requires an overview of tbl@aims in the habeas petition and a general
assessment of their meritdMiller-El, 123 S. Ct. at 1039. The court miagtk to the district court’s
application of AEDPA to the petitioner’s constitutional claims and determine whether the court’s
resolution was debatable among reasonable juttstSThis threshold inquiry does not require full
consideration of the factual or legal bases adduced in support of the clagmsRather, “[t]he
petitioner must demonstrate that reasonable juxistsd find the district court’s assessment of the
constitutional claims debatable or wrongld. at 1040 (citingSlack v. McDaniel529 U.S. 473,

484). “When the district court denies a haljgetgtion on procedural grounds without reaching the
prisoner’s underlying constitutional claim,” a ced#te of appealability should issue only when the
prisoner shows both “that jurists of reason would find it debatable whether the petition states a valid
claim of the denial of a constitutional right andttjurists of reason would find it debatable whether

the district court was correct in its procedural rulingithenez v. Quartermap— U.S. —, 129 S.

Ct. 681, 684 n.3 (2009) (quotiglack v. McDaniel529 U.S. 473, 484 (2000Beazley v. Johnspn

242 F.3d 248, 263 (5th Cir. 2001).
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A district court may deny a déicate of appealability on its own, without requiring further
briefing or argument. Alexander v. Johnsor211 F.3d 895, 898 (5th Cir. 2000). The court
determines that Raymer has not made “a substahbtaing of the denial of a constitutional right.”

A certificate of appealability will not issue.

SIGNED on September 23, 2014, at Houston, Texas.

A N/

e€ H. Rosenthal
United States District Judge
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