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Honorable Keith P. Ellison

MEMORANDUM AND ORDER

Pending before the Court is a motion for judgment on the pleathndsmisscertain
claims under the Securities Exchange Act of 1934 (“Exchange Act”) asbtimed.(Doc. No.

1662.) Defendants BP p.l.c., BP America, Inc., BP Exploration & Production, Inc., Anthony

! All docket citations refer to the MDL docket, bdd-2185.
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Hayward, Douglas Suttles, H. Lamar McKay, Robert Dudley, and Robert Malone
(“Defendants”)argue that Exchange Act claims based on alleged misstatements made more than
five years before the filing of the actions at issue are foreclosecelixithange Act’s statute of
reposeDefendants filed a memorandwandareplyin support of their motion. (Doc. Nos. 1663,
1706.) Plaintiff$ filed a combined response. (Doc. No. 1693.)

l. BACKGROUND

Theseactionsarise fromDefendants’ allegedhisstatements and omissions relatechto t
Deepwater Horizorexplosion. Plaintiffs are individual investovgho are pursuing causes of
action under the Exchange Act and English securities law. Detailed descriptions faicthe
underlying Plaintiffs’ claimsmay be found in the Court’s prior ordeiSee In re BP p.l.c.
Securities Litig.843 F. Supp.2d 712, 72425, 74142 (S.D. Tex. 2012)n re BP p.l.c.
Securities Litig 852 F. Supp.2d 767, 77578 (S.D. Tex. 2012)The procedral background
relevant to the aboviésted actions may be found in the Court’s ruling on Defendants’ Motion to
Dismiss Plaintiffs’ Amended Complaints (“Third Motion to Dismisst) re BP p.l.c. Sec. Litig.

No. 4:12CV-01256-CONS, 2017 WL 7037706, at *2 (S.D. Tex. June 30, 2017) at *2-*3.

> The plaintiffs in the following actions filed the consolidated respofiseneda Cnty. Emps.’
Ret. Assoc. et al. v. BP p.l.c. et d.12¢v-1256 (cons.)Stichting Pensioenfonds Metaal en
Techniek et al. v. BP p.l.c. et,a.13¢v-0069;HESTA Super Fund v. BP p.l.c. et dl.13¢v-
0129;N.Y.C. Emps.’ Ret. Sys. et al. v. BP p.l.c. edal3¢v-1393;The Bank of Am. Pension
Plan v. BP p.l.c. et al4:14¢v-1418;IBM U.K. Pensions Trust Ltd. et al. v. BP p.l.c. et 4i14-
cv-1279;Merseyside Pension Fund v. BP p.l.c. et4&l14¢v-1281;Univs. Superannuation
Scheme Ltd. v. BP p.let al, 4:14€v-1280. Plaintiffs in the following actions joined the
responseGIC Private Ltd. v. BP p.l.c. et ak:14¢v-1072;Wash. State Inv. Bd. v. BP p.l.c. et
al., 4:14¢v-0980;Avalon Holdings, Inc. et al. v. BP p.l.c. et &o. 4:12ev-03715;Arkansas
Teacher RetSys et al. v. BP p.l.cet al, No. 4:14ev-00457;Virginia Ret.Sys et al. v. BP p.l.c.,
et al, No. 4:14ev-01085;Maryland State Ret. and Pension Sys. v. BP p.l.c.,é\lal.4:14¢ev-
01068;Pension Reserves InMgmt.Bd. of Mass. v. BP p.l.et al, 4:14¢v-01084;Louisiana
State EmpsRet. Syset al.v. BP p.l.c., et a).4:14€v-01087;Helaba Invest
Kapitalanlagegesellschaft Mbh et al. v. BP p.l.c. et4l4¢v-01065. (Doc. Nos. 1694, 1695,
1696, 1697, 1698, 1699, 1700, 1702, 1703).

2



Additional procedural backgrounspecificto Defendants’ statute of repose argument is
relevant hereDefendants raised their statute of repose argument on two prior occasions.

First, Defendants raised the statute of repose argument in their Amended Becuwick
Consolidated Motion to Dismiss (“Second Tranche Motion to Dismiss”), which the Court
decided in September 201%ee In re BP p.l.c. Sec. LitigNo. 4:13CV-1393, 2014WL
4923749, at *1 (S.D. Tex. Sept. 30, 201¢@e alsavIDL Doc. No. 718 at 442. Defendants
asked the Court to dismisauses of action based on allegedstatements made more than five
years before the filing of the individual actions. The Court apghedtolling rule set out in
American Pipe & Construction Co. v. Uta#i14 U.S. 538 (1974), which provides that the filing
of a class action tolls applicable statutes of limitations as to all putative class mentietass
certification is denied or uih the individual ceases to be a member of the classhe time,
there was a circuit split regardiniget application oAmerican Pipédolling to statutes of repose.
The primary question was wheth®merican Pipdolling was an equitable rule, in whichse it
would not apply to statutes of repose.re BP p.l.c. Sec. Litig2014 WL 4923749, at *4This
Court concluded thaAmerican Pipetolling was a legal rule, and further determined that it
applied to the Exchange Act claims in this cddeat *4-*5.

On June 262017, the Supreme Court held thanerican Pipetolling is equitable in
nature and thus does not apply to the tyesr statute of repose that governs claims under
Section 11 of the Securities Act of 1983l. Pub. Employees’ Ret. SysANZ Sec., Inc137 S.

Ct. 2042, 2052, 198 L. Ed. 2d 584 (2017). This precedent is the basis for Defendants’ motion.

Defendant Malone raised the statute of repose argument in his motion for re@imider
of the Court’s decision on the Third Motion Dismiss.(SeeDoc. No. 584, at4 n. 4.)

Defendants had not argued for dismissal basetth@statute of repose itheir Third Motion to



Dismiss; brefing and argument had been completed prior toAN& Securitieglecision. See
Doc. Nos. 1419, 1546Minute Entry dated 5/8/201y.In his motion for reconsideration,
Defendant Malonéebriefly raised the statute of repose argument in a footrstédng that
“Plaintiffs’ Exchange Act claims are also barred by the-frear statute of repose, 28 U.S.C. §
1658(b)(3, because Mr. Malone’s April 2007 statement was made more than five y&aes be
any of the aboweaptioned actions were filed(Doc. No. 1584at 4 n. 4) Plaintiffs countered
that this presented “a new legal theory impermissibly raised for the fistiti a motion for
reconsideration.”[oc. No. 1587at 15.)The Court declined to decide the statute of repose issue
raised in the motion for reconsideration, since it had not been raised in thelobigefing.
(Doc. No. 1632, at 4.)

1. LEGAL STANDARD

Under Federal Rule of Civil Procedure 12(c), “[a]flee pleadings are closed but within
such time as not to delay the trial, any party may move for judgment on thengkadA
motion brought pursuant to Fed. R. Civ. P. 12(c) is designed to dispose of cases where the
material facts are not in dispute amgudgment on the merits can be rendered by looking to the
substance of the pleadings and any judicially noticed faG@eeat Plains Tr. Co. v. Morgan
Stanley Dean Witter & Cp.313 F.3d 305, 312 (5th Cir. 2002) (quotation marks omitted).
Pleadings mudte construed liberally, in the light most favorable to the plaindiff.

1. PROCEDURAL PROPRIETY OF THE MOTION

Before turning to the substance of Defendants’ motion, the Court nagsiress the
procedural arguments that Plaintiffs raise in their response brief. Plaiatiffse that

Defendants’ motion is procedurally barred on multiple grounds.



First, Plaintiffs argue that the Court’s holding in its decision on the SecomthEa
Motion to Dismiss established the la#thecase regardindmerican Pipdolling, and that this
prior holding cannot be disturbed. A court may reexamine its prior decision if “camgrolli
authority has since made a contrary decision of the law applicable to suc’iBayal Ins. Co.
of Am. v. QuinfL Capital Corp, 3 F.3d 877, 880 (5th Cir. 1993). The Court’s reasoning to reach
its decision that the Exchange Act’s fiyear statute of repose was subjecfAtoerican Pipe
tolling—that the rule was legal and not equitablegas been directly affected by thReNZ
Securitiedecisian. Accordingly, it is appropriate for the Court toeeaminethe issue.

Plaintiffs further argue that Defendants are improperly attempting to use a Rule 12(c)
motion to litigate issues that were not timely raised in their Rule 12(b)(6) mdti@argunent
is not based in Rule 12 itself. A motion under Rule 12(c) may be filed “after the geatm
closed but within such time as not to delay the trial.” Rule 12(g) limits the filirsplodequent
motions under certain sections of Rule 12(b), but it da#sprevent the filing of subsequent
motions for failure to state a claiBeeRule 12(g)(2).In support of their argument, Plaintiffs
provide an unpublished opinion from the Northern District of Texas, in which a court deolined t
consider arguments rad in a Rule 12(c) motion that had already been decided in the court’s
ruling on an earlier Rule 12(b) motioBee Gonzalez ex rel. E.G. v. Bphid. 16¢cv- 0068BL,
2017 WL 3493124, at *7 (N.D. Tex. June 29, 2017) (Report and Recommendation adopted by
2017 WL 3491853, at *1 (N.D. Tex. Aug. 14, 2017)). Gonzalezthere was no intervening
change in law or other circumstances that would have affected the courtsugrawialysis of
the arguments. Such is not the case here.

Lastly, Plaintiffs argue that Ciendants are using their Rule 12(c) motion tditrgate an

issue that was already rejected by the Court when itraiged in Mr. Malone’s motion for



reconsideration. Plaintiffs misconstrue the Court’s holding. The Court concluded wWaild
not address the statute of repose argument raised in Mr. Malone’s motion forderaiis)
because the issue was not part of the underlying motion of which Mr. Malone sought
reconsiderationDefendants had good reason not to raise the issue in their Third Motion to
Dismiss—ANZ Securitiedhiad not been decided until after briefing was complete and argument
had been heard.

The Court is not persuaded Biaintiffs’ arguments that the motion fprdgment on the
pleadings is procedurally barred.

V. STATUTE OF REPOSE ANALYSIS

The Exchange Act has a fayear statute of repose. 28 U.S.C. § 1658(b}{@¢; Merck &
Co. v. Reynold$59 U.S. 633, 650 (201Mtall v. Variable Annuity Life Ins. Cpo727 F.3d 372,
375 n. 4 (5th Cir. 2013).

Defendants argue that the Exchange Act’s statute of repose bars Pl&nrtifiange Act
claims based on alleged misstatements made more thareéve before the filing of the actions.
The dispositive question before the Caarivhether the tolling rule set forth American Pipe &
Constriction Companyv. Utah 414 U.S. 538 (1974), which suspends the running of the statute
of limitations against class members’ claims, applies to Plaintiffs’ Exchange Auscla

Historically, courts have disagreed about whetAenerican Pipetolling applies to
statutes of repose. Generally, statutes of repose are not subject to equllitagleANZ Sec, 137
S. Ct.at 2052 (fT]he object of a statute of repose, to grant complete peace tadaetfen
supersedes the application of a tolling rule based in equisge also CTS Corp. v. Waldburger
134 S. Ct. 2175, 2183 (20143omecourts found thaAmerican Pipetolling was legal,i.e.,

grounded in statute (Rule 23), while others characterized iequitableCompare Bright v.



United States603 F.3d 1273, 1282, 128% (Fed. Cir. 2010) (describilgmerican Pipeas
“statutory” tolling) andJoseph v. Wiles223 F.3d 1155, 1167 (10th Cir. 2000) (describing
American Pipe as “legal” tollingyith Bridges v. Dep’t. of Md. State Policé41 F.3d 197, 211
(4th Cir. 2006) (“The American Pipe/Crown, Cork & Seal equitable tolling rule is a limited
exception to the universal rule that statutes of limitations are impervious to equitable
exceptions.”). Othecourts avoided the legalquitable question, holding that everAinerican
Pipetolling were legal in nature, it would not apply to a statute of rejmssguse a statute of
repose confers a substantive riginid the Rules Enabling Act does not permitRkderal Rules
of Civil Procedure to modify substantive righ&eePolice & Fire Ret. Sys. of City of Detroit v.
IndyMac MBS, In¢.721 F.3d 95, 109 (2d Cir. 2013).

In 2017, the Supreme Court decideéNZ Securitiesfinding thatAmerican Pipegolling
did not apply to the Securities Actreeyear statute of repose. Petitioner was a member of a
putative class of securities purchasers, who opted out of the class when the attidbnAdeLt
Sec, 137 S. Ct. at 2048. Petitioner filed a separate complaint agaestefendants, after the
expiration of the 3year period for filing suitld. The Court held that the time limitatiort &sue
was a statute of repose aigat the legislature intended to providefendantscomplete
protection from suit after three yegrassedld. at 205051. The Court held that the rule set forth
in American Pipavas equitable in nature, and that it therefore could not toll the Securities Act’s
statute of reposéd. at 2052.

Defendants argue that tlagplication ofANZ Securitiedo the present casie simple:
ANZ Securitieslarifies thatAmerican Pipdolling is anequitable rule. Equitable tolling does not
apply to statutes of reposehd fiveyear timebar in the Exchange Act is a statute of reptaes

American Pipeolling is inapplicable In responsePlaintiffs argue that the rule is not so simple,



sinceANZ Securitiess grounded in statutory interpretation ashakes not analyze the statwae
issue in this case.

ANZ Securitiess indeed groudied in statutory interpretatioiihe statutory iterpretation
guestion that th&€ourt answeredvas whether the Securities Act’s thigear time bar was a
statute of repose, rather than a statute of limitatibine determination that the-ear period is
a statute of repose is criticaltims case, for the question whether a tolling rule applies to a given
statutory time bar is one ‘of statutory intentANZ Seg. 137 S. Ct. at 2050. “Tolling is
permissible only where there is a particular indication that the legisldidraot intend th
statute to provide complete repose but instead anticipated the extension ofutioeyspesriod
under certain circumstancesd.

Courts routinely characterize the Exchange Act’'s-figar statutory time restriction as a
“statute of repose.See e.g, Hall, 727 F.3d at 375 n.;Dusek v. IPMorgan Chase & C&32
F.3d 1243, 1249 (11th Cir. 201&grt. denied 137 S. Ct. 2326, 198 L. Ed. 2d 755 (2Q1sEe
alsoMerck 559 U.S. at 65Qstating thassection 1658(b)(2) gives defendants “total repose after
five years”)

Analysis of thestatute itself supports this characterizatioA statute of repose is
intended to give defendants complete protection from litigation after a dgfered of time has
passedld. at 2049.n contrast, a statute of limitation is intended to promote the timely pursuit of
claims by plaintiffsid. In ANZ Securitiesthe Court looked at the plain language and structure of
the Securities A& time-limitation to determine thathe threeyear Imit was intended as a
complete bar. The relevaptovision Section 13, sets out two tinienits: a shorter limit after
discovery of an untrue statement or omission, and a longer limit after theyseéfering or sale

from which the claim arises. 15 U.S877m. The longer limit is phrased “in no event shall any



such action be brought..ltl. (emphasis added). ThHeourtfound no other indications that the
legislature did not intend to provide complete repdd¢Z Sec.137 S. Ct. at 2050. Trstatute
setting forth the limitations periodspplicable to Exchange Act claim&8 U.S.C. Section
1658(b),is similar in structureto Section 13. The Exchange Act limitatsstatute provides two
different terms—a shorter one that begins after the discovery of the famtstituting the
violation, and a longer one that begins aftex violation itself.This supports a conclusion that
the longer timeaestriction, calculated from the defendant’s acts, is intended to be a statute of
repose.

Although afew courts haveelied uponANZ Securitiesn cases involving the Exchange
Act and ERISA claims, the opinions do not provide much guidance to this Court. The Third
Circuit, in an unpublished decision, applidNZ Securitieso Exchange Act claims, holding that
the claims were not tolled by the filing of a securities class adNorsound Capital LLC v.
Merck & Co. Inc, 702 F. App'x 75, 81 (3d Cir. 2017). The appeal was already pending when
ANZ Securitiesvas decided. The parties agreed tohding did not apply in lighof the holding
in ANZ Securitiesso the Third Circuit did not analyze the issueoirtin the Southern District
of New YorkappliedANZ Securitiesn an ERISA action, holding th&merican Pipeolling did
not apply to the plaintiff's claimghat weretime-barred by ERISA’s statute of reposesber v.
Citigroup 401(k) Plan Inv. Comm323 F.R.D. 145, 153 (S.D.N.Y. 2017). The caxplained
that ANZ Securitiegstablished thaAmerican Pipevas equitable tollingandthat ERISA’s six
year bar was atatue of reposgsince theSupreme Courhad used ERISA as an illustrative
example of a statute of repose.

Plaintiffs point to cases in which courts have declined to exA®&i Securitiesbutthey

are distinguishable frorthe casgebefore this Court. A bankruptcy court in the Southern District



of New York held thatANZ Securitiedid not alter a previous conclusion that the year
lookback period of Section 548(a)(1) of the bankruptcy code was not a statute of Bgipse.
Inv'r Prot. Corp. v. Bernard L. Madoff Inv. Sec. LL8o. AP 0801789 (SMB), 2018 WL
1442312, at *14 (Bankr. S.D.N.Y. Mar. 22, 20183,correcteqMar. 26, 2018). The bankruptcy
statute has little in common with Section 13 and Sed&#8(b).Plaintiffs also die to a recent
district court case from this district, in which the court found ANZ Securitieslid not alter its
decision to certify a clas#n re Cobalt Int'l Energy, Inc. Sec. LitigNo. CV H14-3428, 2017
WL 3620590, at *3 (S.D. Tex. Aug. 23, 201 In Cobalt Energy defendants sought
reconsideration of the court’s class certification decisinguing that Securities Act and
Exchange Actlaims of unnamed class members were not filed individually within the-three
year statute of repose, and thusre barred byANZ Securitiesld. at *2. The courtfound
defendants’ argument to be misplacAdlZ Securitiesmnalyzed whether individuals who opted
out of a class could file claims after the expiration of the statutgpoee not whether putative
classmembers had timely claims where the putative class action was filed within the statute of
repose period but not certified until afierexpired Id. at *3. This procedural posture and the
argument at issue shares nothing with the procedural postueepnetbent cases.

The Court thus relies on its own reading of the Exchange Act’s limitation stalome)
with prior case law characterizing the fiyear bar as a statute of repose, to conclude that the
five-year bar is a statute of repose, not subjeetjtotable tolling.

Finally, Plaintiffs argue that Defendants previously tried to distinguisturies Act
cases from Exchange Act cassben it suited their needs, atidey urge the Court to look
skeptically upon Defendants’ change in positiontheir argument on a prior motion to dismiss,

Defendants distinguished a Securities Act case about the imgamsch plaintiffs may establish
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scienter In re: BP p.l.c. Sec. Litig.No. 4:10MD-2185, 2016 WL 3090779, at *1(.D. Tex.
May 31, 2016)Plaintiffs assert that Defendargbould therefore bestopped from arguing that
ANZ Securitiesa Securities Act case, applies to Plaintiffs’ Exchange Act claims. Caanys
applyjudicial estoppel where a party’s position direahd specificallycontradcts itsprevious
position onthe issueSeeRepublic of Ecuador v. Connor08 F.3d 651, 654 (5th Cir. 2013)
(holdingthat partyjudicially estopped from arguing that a specific international tribunal was not
subject to discovery statute, where party had repeatedly argued same tribsiralbyest to
same statute before other courtdgre, Defendantsarguments do not directly contradidteir
prior argument abouhe applicability of Securities Act cases to Exchange Act clasmse the
arguments relate to different statutory provisions and elements. Estoppelpprogrete in this
case.

V. CONCLUSION

After considering the parties’ filings and the applicable law, the Cinols that the
Exchange Act’s fiveyear statute of repose applies to Plaintiffs’ Exchange Act causes of action.
The Court holds that Defendants’ Motion for Judgment on the PleagdiGg@ANTED.

The parties are directed to confer regarding which claimsiatienely under the five
year statute of repose and to subangttipulation. If the parties cannot agree, then Plaintiffs may
file a short brief identifying which claimslentified in DefendantsCorreded AppendixA (Doc.

No. 1706-1)are contested.
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IT ISSO ORDERED.

Signed this 1 day of September2018.

 ARON S TN

HON. KEITH P. ELLISON
UNITED STATES DISTRICT JUDGE
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