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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

AIR TROPIQUES, SPRL, 8
8
Plaintiff, 8
8
VS. § CIVIL ACTION NO. H-13-1438
8
NORTHERN & WESTERN INS. 8
CO. LTD.,et al, 8
)
Defendants. 8

MEMORANDUM AND OPINION

This first-party insurance coverage dispute is between Air Tropiques, Sprl, an air
carrier based in Africa, and its insureNorthern & Westar Insurance Co., Ltd
(“NWIC"). NWIC denied Air Tropiques’s @im for coverage after its NWIC-insured
airplane crashed in the Republic of fgo. Air Tropiques has sued the following
defendants: 1). NWIC, amsurance company registerethd headquartered in the
Federation of St. Kitts and Nevigjth an “administrative” oftte in Stafford, Texas; 2).
NWIC Management Corp., now known 8spra Management Solutions, Ih&AIWIC's
“managing agent,” a Texas camation with its only officein Stafford, Texas; and 3).
Devon and Robert Harrison, the owners aperators and, respectively, president of
NWIC and senior-vice president of NWIC Management.

The pending motions include NWIC’s motitm dismiss the comaint for lack of

personal jurisdiction and for improper venueder Federal Rules of Civil Procedure

! The court refers to Supra Management Solutions by its name during most of the relevant period, NWIC
Management Corp.
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12(b)(2) and 12(b)(3), (Docké&ntry No. 6); NWIC Managenm's motion to dismiss for
failure to state a claim und®ule 12(b)(6), (Docket Entry No. 7); and Robert and Devon
Harrison’s motion to dismiss for failure &iate a claim under Federal Rule 12(b)(6),
(Docket Entry No. 8). This Memoranduand Opinion addresses only NWIC's
jurisdiction and venue motion. The motiots dismiss based on Rule 12(b)(6) are
addressed in a separemorandum and Opinion.

While the parties vigorously argued the personal-jisigh issue, the case law
has evolved since the parties filed their briefs. NWIC emphasizes that it is a St. Kitts
insurer, the insured is based in Africa, anak tthe disputed losscourred in Africa. Air
Tropiques responds that, altlgbuthe policy wassisued by a St. Kigtinsurance company
and the loss occurred in Afa, the underwriting, and thdaims adjustment, and the
decision to deny the claimll took place in Texas.

Based on the pleadings, the motions arsppoases, the recordnd the applicable
law, this court concludes th&ir Tropiques has not made @ima facie showing of
general or specific personakisdiction over NWIC. Its motio to dismiss based on lack
of personal jurisdiction is therefore grantethe motion to dismisir improper venue is
denied as moot.

The reasons for these rulinge &xplained in detail below.

l. Background

In ruling on a motion to dmiss for lack of personal jgdiction, “the district court

may consider the contents of the recordiokee the court at # time of the motion,

including affidavits, interrogatories, deposiis, oral testimony, or any combination of
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the recognized methods of discover$eée Quick Techs., Inc. v. Sage Grp. PR3 F.3d
338, 344 (5th Cir. 2002) (inteal quotation marks omitted). At this preliminary stage,
“the court must accept as true all uncontraedllegations in theomplaint and resolve
any factual disputes in favor of the plaintiffITL Int'l Inc. v. Constenla, S.AG69 F.3d
493, 496 (5th Cir. 2012). But the court is tligated to credit awlusory allegations,
even if uncontrovertedPanda Brandywine Corp. v. Potomac Elec. Power 263 F.3d
865, 868—69 (5th Cir. 200%).

Air Tropiques, Sprl, a congmy organized under the laws of the Democratic
Republic of Congo (the “DRC”), operates airplane-charter seise in the DRC.
(Compl. 1 15). Air Tropiques insured the aiftiat issue with NWIC. Texas residents
Robert and Devon Harrison formed NWIC “undlee laws of the Federation of St. Kitts
& Nevis (“St. Kitts”),” where it is headquarted. NWIC maintains an “administrative
office” in Stafford, Texas. I4. { 4; Docket Entry Nos. 13; 11-10). Devon Harrison is

the president of NWIC.

? The following background comes from the compiaittegations and the facts established in the
record submitted in connection with the motion tentiss and the responses. That record includes the
following: the complaint, (Docket Entry No. 1), atite policy and terms and conditions attached to the
complaint, (Docket Entry Nos. 1-1, 1-2, 1-3); the motion to dismiss, (Docket Entry No. 6), and the
documents attached to that motion including enrailsting to the underwriting process, Air Tropiques’s
insurance application, policy, and related doeotation, and emails and letters from the claim
administration, (Docket Entry Nos. 6-1—6-7); Air Tropiques’s response and the documents attached to the
response, including records relating to Supra’s busireggstration, (Docket Entry No. 11-2), internet
printouts reflecting NWIC'’s Stafford, Texas addrefi3pcket Entry No. 11-3), the affidavit of Henry
Emile Braun, Air Tropiques’s insurance broker and tkisilgts attached to that affidavit, (Docket Entry
No. 11-4-11-7), and various complaints unrelated to this dispute that NWIC filed in Texas, (Docket Entry
No. 11-9-11-10); the reply (Docket Entry No. 16); supplemental reply, (Docket Entry No 20), and the
attached exhibits; the surreply atié attached exhibits, (Docket Entry Nos. 21-24); and the response to
the surreply (Docket Entry No. 25).



Henry Emile Braunowned and managed Braunndlerwriting, an insurance
brokerage firm in the DRC,(Docket Entry No. 11-4 at 1). Braun brokered the policy
between Air Tropiques and NWIC rfahe 2010-201Jpolicy year. [d. at 2). NWIC
made clear to Braun that all underwritiagd claims handlingvould be handled by
NWIC Management Corp.Id. at 2). NWIC Management Corp. is a Texas corporation
with its only office in StH#ord, Texas. The address is the same as the NWIC
“administrative” office address.

The policy covered Air Tropiques’s 19B2ech Kingair 10gReg. No. 9Q-CEM)
(the “airplane™). The policy statl that the airplane had Agreed Value of $1,100,000.
Devon N. Harrison signed thgolicy on NWIC’s behalf, asNWIC’s president. The
insurance contract coverage page stated:

Insured by Northern & Westeldnsurance Company, Ltd.

Bldg. #2, Nelson SprirggShopping Complex

Nelson Springs, Nevis

Telephone: +281565 5599
(Docket Entry No. 11-5 (ephasis added)). When thelipg was renewed in 2011,
Braun worked with amunderwriter. The underwriter's t@leone number is the same as
that listed on the coverage page. The telephmmmber is a Houston, Texas area code.
Braun stated in his affidavit that he was “ledunderstand that the aviation coverage was
being underwritten by NVWC personnel at its offices ithe Houston, Texas area.”
(Docket Entry No. 11-4 at 2).

In an affidavit attached to NWIC’s sulgmental reply, Robert Harrison asserted

that the decision to enter intioe policy originateavith another compay unrelated to the



defendants. Specifically, Robert Harrison estiathat Braun “regulr met with NWIC'’s
St. Kitts based managing general agent AmmAsset Managers, Ltd. in the UK and
NWIC was present at a number of those tings.” (Docket Entry No. 20-3). “The
policy produced by NWIGvas generated as a result of. Mraun’s contact with Aviation
Asset Managers while in the UK. Thmolicy contract was generated from forms
produced and maintained by N®@/s Nevis office. After bang issued and electronically
signed by [Devon] Harrison, the policy was fangded, via email, to Henry Braun in the
D[RC].” (Id.). The negotiations leading up to thectsion to enter into the policy appear
to have occurred in thé&nited Kingdom through Avigon Asset Managers. Air
Tropiques does not appear to dispute this. faAir Tropiques does not explain Aviation
Asset Manager’s role in this dispute.

On December 4, 2011, the airplane crasivaile attempting téand at the Pointe
Noire Airport in the Republic of Congo(Docket Entry No. 1 T 15). A pilot and six
others were on board, including two childre(Docket Entry No. 11-7 at 4). The pilot
and two others were injuredld() Air Tropiques timely notified NWIC of the loss. On
December 5, 2011, Braun emailedbert Harrison, stating:

I’'m sorry to have to advise you oflass for one of the planes covered for

this company. It is the Beechcr@®-CEM who had a crash yesterday in

Pointe Noire — Congo. There @nly material damage and no death

involved. It seers that the plane had landed safely and there has been a

problem at the end of theinway. The weather wagpparently very bad.

Please advise the steps you want us to take.

(Docket Entry No. 6-3).



Braun handled the claims process for Aropiques. Marie Benham handled the
claim adjustment for NWIC. Braun reath Benham at a Houston-area telephone
number.

On December 29, 2011, NWIC sent Airopiques an acknowledgement letter on
NWIC letterhead. The letteglad included NWIC’s administtive office in Stafford,
Texas as NWIC’s United States address anattee address in Nevis as its “registered
office.” (Docket Entry No. 11-7 at 2). Thletter stated that NWIC “wish[ed] to
acknowledge the receipt of the detailssobject hard landingccurrence on the™of
December 2011. We are workiagth a third party loss adjust at this time to complete
our review of this occurrence.ld. Benham signed the lettéfor and on behalf of”
NWIC and listed a Houston numbes her telephone contact.

On February 22, 2012, on NWIC lettedd listing only NWIC’s Nevis address,
Benham sent Air Tropiques a letter describiing claim-adjustment findings. The letter
stated:

Having undertaken a comprehensivaluation review, market sources

approached have provided us withaerage hull value fathis particular

aircraft of $480,500 USD, and aadjusted engine and aftermarket

equipment value of $90,000 USD . . As such, the totaaverage market

adjusted value for thismiraft is $570,500 USD.
(Id. at 6). Benham signed “for and on biéha” NWIC and provided her Houston
telephone number.

The next day, February 23, 2012, Bemhsent a follow-up letter on the NWIC

letterhead that listed only its registefdevis address. This letter stated:



| failed to mention that there is an attative option for your consideration.
NWIC can offer to purchase comparable or betterifplane] and ship it to
your location. Separately, we wld issue payment in the amount of
$90,000 for the adjusted engiaed aftermarket equipment value.

Should you have any questions or wistdiscuss this matter further, please
do not hesitate to contact us. wiver, if you are satisfied and in
agreement with the fogeing adjustment, kindly sign and acknowledge
your acceptance hereto on the follogipage and return it to us for
processing.

(Id. at 9).

Air Tropiques was dissatisfied with thesters, which were foless than the $1.1
million Agreed Value under the policy. Owviarch 5, 2012, Benharsent the following
email to Braun:

Dear Mr. Henry Braun:

Further to our receipt of your emaif 24th February, 2012, in the above
regard we have carefully reviewed thetual value of the aircraft at the
time of the loss against the points raigegour email and can now respond
as follows:

In the initial[] underwriting submissiorthe value of the [airplane] was
guestioned and unsupported confirmatiwvas provided byou that this
aircraft would indeed appraise tgdéor US $1,100,000.00. We have
attempted to independentbbtain current marketaluations for not only
the aircraft, but also the after-markesdifications thatvould confirm such
a high value without success and indeaghtbfurther that at that value, it
would be the most expensive King AO0 Series aircraft in the world
today. | would further point out that it is not incumbent on NWIC to prove
an obviously inflated vahtion. That responsibilityests solely with the
insured and to date we have receivedhing from any qu]lified thir[d]
party that would support such a value.

As such, we have requested arpragsal from Oracle Forensic Aviation
Engineering, Inc. (USA) and will furer consider upon receipt of their
report which is expected in due course.

(d. at 10-11).



On March 9, 2012, in aemail exchange betweendin and Robert Harrison,
senior vice-president of NWIC ManagemeBtaun attempted to justify the aircraft's
Agreed Value. Ifl. at 13-14). On March 13, 201Braun wrote a letter to Robert
Harrison, “Senior Underwriter,” addressedd NWIC Ltd. at its United States
administrative office in Stafford, TexasBraun attached doclents relating to the
airplane’s value. I¢. at 15).

On April 10, 2012, Robert Harrison weoto Braun on NWIQetterhead, “for and
on behalf of” NWIC. Harrison’s letter stated:

NWIC hereby offers settlement inghamount of US 471,306.00 in line

with the expert valuation findings @iracle Aviation Forensics; or we offer

to purchase a comparable or betténmpJane] and shijt to your location.

(Id. at 17). He signed the letter “on behaff NWIC and did not include a title or
indicate an affiliation with NWIC Management.

On April 16, 2012, Braun wrote a lettdirected to NWIC, tothe attention of
Benham and Robert Harrison. That letter stated:

The client has taken the option not discuss the \mation issued by
Oracle Aviation Forensics to avoidaher waste of time and discussions,
which finally will not come up with a&atisfactory answer for each of the
parties. The client is going to apteyour offer mention in the letter of
April 10" 2012, formulated by yourseks follows[:] Or we offer to
purchase a comparable or better [@na] and ship it to your location.
(Id. at 19). Braun’s letter idefied the specifications for aaircraft that would be an
acceptable replacement for the airplan@pparently, though it is unclear, these

specifications pushed the costtbe replacement aircrafbave the adjusted value that

NWIC had agreed to provide.



It is clear that NWIC did not replaceettplane. Braun’s affidavit described his
communications and meeting with NWISWIC Management, and the Harrisons:

Following significant delays, awhen no replacement aircraft or other reasonable
settlement was forthcoming, [Braun] trae@lto NWIC’s offce in the Houston

area in April 2012. The meeting was organized to discuss the claim and a number
of other business issues. [He] met witavon Harrison, President of NWIC . . .
Devon Harrison advised meathshe could not addressthesolution of the claim;
rather, Robert Harrison, Senior Vice Rdest of NWIC Management Corp., was

not there, he was the decision makertlo@ claim and he would be making any
final decision on the cla the following week.

(Docket Entry No. 11-4).

Braun’s account of the Houston meetiigy controverted. Robert Harrison’'s
affidavit attached to the supplemental reply stated:

As to Henry Braun’s visit to Texasddiussed in briefing and the hearing,

the visit was not planned, although earlier meeting was planned, and did

not occur. | did not attend the meeting agas in the UK at that time. Mr.

Braun sought to discuss accounting issues related to Aviation Asset

Managers termination as NWIC’s maging general agent and not matters

related to the instant controversyunderstand that the subject meeting was

limited to resolving accounting issuescept that Henry Braun mentioned

Air Tropiques as a nonsubstantive a&sid This was not in any way a

planned meeting to discuss Air Tropigues in particular.
(Docket Entry No. 20-3 at 3).

In its surreply, Air Tropiques continues tmntest that characterization of the
meeting. Braun submitted a sedoaffidavit stating that he “specifically wanted to
discuss the resolution of Air Tropiques’snping claim with the purported owner and
president of NWIC, Devon Harrison, during thsit. . . . . [N]o onetold me that Rob

Harrison was the ‘decision maker’ or tHAbb Harrison would nobe there before |

arrived at NWIC's offices ithe Houston area. . . . Davélarrison advised me after |



arrived for the planned visit . . . that sheuld not address the resolution of the claim;
rather, she deferred to Robert Harrison (hesbland and Senior Vice President) of NWIC
Management Corp., who was portedly the ‘decision nier,” but was not there.”
(Docket Entry No. 22-1).

On May 30, 2012, Robert Harrison sentemail to Braun stating that the $1.1
million — the Agreed Valuein the policy — was based on a “total and blatant
misrepresentation of th[e airplane’s] req@anent value and serveéd induce NWIC to
agree to a value far in excess that aircraft’'s actual replacement cost at that time.”
(Docket Entry No. 11-7 &7). Harrison continued:

NWIC has not acted harshly agairtkis insured even given his prior

knowledge of the aircraft's true ke but has endeavored to treat the

insured fairly by seeking impartial itd party valuations of the aircraft

from reputable aviation experts and oiffg a variety of settlement options

based on the value provided them. . As such, please be advised that if

insured chooses to file a lawuit against NWIC based on his

misrepresentation of the aircraftreplacement value that NWIill
withdraw its settlement offer and issue ande of this claim based on the
insured’s prior misrepresentation @hlue being used as a fraudulent
inducement to gain coverage.]
(Id.). The parties’ briefs treat this email I[d8VIC’s withdrawal ofthe settlement offer.
Robert Harrison signed the email as the @enice-president of NWIC Management
Corp.

In response, on August 29, 2012, Aiopiques notified NWIC’s St. Kitts office

that it rejected the lower vauof the airplane and wantéd pursue recovery of the

Agreed Value. (Docket Entry No. 20-8). rAiropiques invoked the arbitration clause

included in the standard terms and conditidnslaimed to have received as a policy
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attachment. The clause called for bindingitaation in London of all disputes arising
under the policy. A choicefdaw provision in the sami&rms and conditions specified
that English law would applyln some of the procedural amgling that has characterized
this litigation, NWIC initially resisted arbitration, claimg that the standard-terms-and-
conditions attachment Air Tropiques idergdi was not the propeattachment to the
policy, but then reversed ifgosition and agreed to arbitrate. Air Tropiques, which
initially sought arbitration, then assertétat NWIC had waivedts right to compel
arbitration in London. Neither pgrhas moved to compel arbitration.

On September 12, 2012, on NWIC letiald listing only its registered Nevis
address, Robert Harrison, signing on NWI@shalf as the senior vice-president of
NWIC Management Corp., stated:

Please be advised that NWIC does hgréeny coverage for the referenced

occurrence as a result of your actimasrepresentation of the subject

aircraft’'s value which seed to induce NWIC to agree to an insured value

far in excess of that aircraft’'s actuapl@aement cost at that time. False or

fraudulent misrepresentations of farded to induce amsurer to provide

coverage in reliance upon those misrepresentations serve to void any

coverage there under from inception.

Any and all prior settlement offersn the above referenced claim are
hereby withdrawn retroactively from the date of first report.

(Id. at 28).

About a month later, in October 2012rdhgh London counsel, NWIC notified
Air Tropiques that NWIC did not believe ah English law or the arbitration clause
applied. (Docket Entry No. 20-9). (As edt NWIC subsequently changed its position

and the parties now appear to agree thagli&mlaw applies, although Air Tropiques now
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asserts that NWIC has waivelde right to compel arbitton.) On May 5, 2013, Air
Tropiques filed this Texas suit agaimdiVIC, NWIC Management, and Robert and
Devon Harrison. The complaint assertedmkifor breach of theettlement agreement,
breach of the insurance cortdtaviolations of the Te)a prompt payment statute,
violations of the Texas Insurance Codemmon-law bad faith, common-law fraud and
misrepresentation regarding the policydaommon-law fraud and misrepresentation as
to the value of the crashed airplane. The complaint alleged that all of the challenged
actions were taken by NWIBy and through its managing agent, NWIC Management,
and by and through Robertdaevon Harrison. The comjité alleged that all of the
underwriting and claim adjusient took place through NWI®anagement and Robert
and Devon Harrisorgnd asserted that NWIC had previouslyed other parties in Texas.
The complaint generally alledehat all of the defendamthave beemnvolved in

the business of insurance in the Statéefas,” including the following acts:

a. making and issuing insurancentracts with Air Tropiques from
Texas;
b. taking or receiving insurance ajgkions, including Air Tropiques’s

application for insurance, in Texas;

C. underwriting coverage, inclidy for Air Tropiques’s insurance
application, in Texas;

d. receiving or collecting prenmms or other consideration for
insurance, including pmiums or other consgdation paid by Air
Tropiques, in Texas;

e. handling claims, including Aifropiques’s claim, from Texas; and

f. maintaining an agent and/cifioe in Texas for these purposes.
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(Id.). The complaint alleged thabefendants are doing business in and from Texas and
otherwise have sufficient minimum contactghwTexas to allow tb Court to exercise
both specific and general personal jurisdictaver the Defendants in this actionld.(
6), and concludes that general and spegifisdiction can be exercised because “NWIC
Management Corp. is the alter ego of NWIL@ (a Texas corporation) and/or Robert
Harrison and/or Devon Harrison (Texas residentdy?).(
Il. NWIC’s Motion to Dismiss for Lack of Personal Jurisdiction

A. The Legal Standard fa Personal Jurisdiction

Under Rule 12(b)(2) of the Federal Rut#sCivil Procedure, the “plaintiff bears
the burden of establishing asttict court’s jurisdiction owea non-resident, but it need
only make a prima facie case” if the district court does not andn evidentiary
hearing. Johnston v. Multidat Sys. Int'l Corp.523 F.3d 602, 609 {b Cir. 2008) (citing
Wilson v. Belin,20 F.3d 644, 648 (5tiCir. 1994)). In deding whether personal
jurisdiction exists, “the district court may receive ‘any combination of the recognized
methods of discovery,’ includingffidavits, interrogatories,na depositions to assist it in
the jurisdictional analysis.”Little v. SKF Sverige ABNo. H-13-cv-1760, 2014 WL
710941, at *3S.D.Tex. Feb.242014) (quotingValk Haydel & Assocsinc. v. Coastal
Power Prod. C0.517 F.3d 235, 21 (5th Cir. 2008)).

“Proof by a preponderance of the evidence is not requidedhiiston523 F.3d at
609 (citingBullion v. Gillespie,895 F.2d 213, 217 (5th €Ci1990)). “[O]n a motion to
dismiss for lack of jurisdiction, uncontroverted allegations in glaentiff's complaint

must be taken as true, and conflicts betweerfdlts contained in the parties’ affidavits
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must be resolved in thelaintiff's favor for purpose®f determining whether prima
facie case for personal jurisdiction existsld. (quoting D.J. Invs., Inc. v. Metzeler
Motorcycle Tire Agent Gregg, Inc754 F.2d 542, 546 (5tkCir.1985)). “When the
factual differences are foundfavor of [a plaintiff] at thisnotion phase in the litigation .
.. [it] has presented @ima faciecase for personal jurisdictionfd. In short, the “court
resolves all conflicts in the evidence in favortloé plaintiff and accepts as true all of the
plaintiff's uncontroverted allegationslittle, 2014 WL 710941, at *3 (citingohnston,
523 F.3d at 609).

“A federal court sitting in diversity nyaexercise personalrsdiction over a non-
resident defendant (1) as allowed under the'stébng-arm statute; and (2) to the extent
permitted by the Due Process Clausk the Fourteeth Amendment.” Mullins v.
TestAmerica, In¢.564 F.3d 386, 398 (5th Cir. 2009jThe Due Process Clause of the
Fourteenth Amendment constramstate's authority to biradnonresident defendant to a
judgment of its courts.”Walden v. Fiore, — U.S. —, —, 134 6t. 1115, 1121 (2013)
(citing World—Wide Volkswagen v. Woodsdd4 U.S. 286, 29(1980)). “‘Because the
Texas long-arm statute extends to the limit$edferal due process, the two-step inquiry
collapses into one federdue process analysis.”Mullins, 564 F.3d at 386 (quoting
Johnston 523 F.3d at 609). “To satisfy the requments of due process, the plaintiff
must demonstrate ‘(1) that the non-residerppsefully availed himself of the benefits
and protections of the forumasé by establishing ‘minimunoatacts’ with the state; and
(2) that the exercise of jwdliction does not offend tradial notions of fair play and

substantial justice.’Td. (quotingJohnston523 F.3d at 609).
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As a general principal, a “defendant &sthes minimum contacts with a state if
‘the defendant’s conduct and connection wifie forum state are sh that [he] should
reasonably anticipate being haled into court theréNtiovo Pignone, SpA v. Storman
Asia M/V,310 F.3d 374, 379 (& Cir. 2002) (quotindBurger King Corp. v. Rudzewicz,
471 U.S. 462, 474, 105 S.Ct. 2174, 85 LZd528 (1985)). “Therenust be some act
whereby the defendant ‘purposely availsnibelf] of the privilege of conducting
activities within the forum statehus invoking the benefitsnd protections oits laws.™
Id. (quotingBurger King,471 U.S. at 379). “A nonrgient ‘may permissibly structure
his primary conduct so as &void being haled into counh a particular state.™ Id.
(quotingWorld-Wide 444 U.S. at 297). Two types miinimum contacts exist: those that
create general personal jurisdiction and those tineate specific personal jurisdiction.
Johnston523 F.3d at 609 (quotinigewis v. Fresne?252 F.3d 352, 358 (5th Cir. 2001)).
The Supreme Court recently reanlated the standards fdaoth general and specific
jurisdiction. See Daimler AG v. Baumar U.S. —, —, 134 S.C¥746, 187 L.Ed.2d 624
(2014) (general jurisdictionyValden v. Fiore— U.S.—, —, 134 S.Ct. 1115, 1121 (2014)
(specific jurisdiction).

B. General PersonalJurisdiction

The Supreme Court has held that a coualy exercise general jurisdiction over a
nonresident defendant “to hesry and all claims” against him when his contacts with the
state are so “continuous and systematict@sender [him] esséially at home in the

forum.” Goodyear Dunlop Tires Operations v. BrownJ.S. —, —, 1B S.Ct. 2846, 2851,

180 L.Ed.2d 796 (2011). The dowous-and-systematic-contacts test is difficult to meet

15



and requires extensive contacts betwaeatefendant and the forum statehnston 523
F.3d at 609 (quotingubmersible Sys., Inc. v. Perforadora Cent., 249,F.3d 413, 419
(5th Cir. 2001)). But even me recently, the Supreme Cotias stepped away from the
continuous-and-systematic-contacts tegauor of an even more stringent test.

In Daimler, the Court noted thateéhterms “continuous and systematic’ were used
in International Shodo describe instances in which the exercisspacificjurisdiction
would be appropriate.” Daimler, 134 S. Ct. at 761 (citain and footnote omitted).
“Turning to all-purpose jusdiction, in contrastinternational Shoespeaks of ‘instances
in which the continuous corporate operatiovithin a state [are] so substantial and of
such a nature as to justify suit . on causes of action ariginfrom dealings entirely
distinct from those activitie$ Id. (emphasis original) (citing, among others, Witchell,
Why We Keep Doing BusinesstWDoing—Business Jurisdictior2001U. CHI. LEGAL
FoOrRuM 171, 184 International Shoéis clearly not saying that dispute-blind jurisdiction
exists whenever ‘continuownd systematic’ contacts afeund.”)). “Accordingly, the
inquiry underGoodyearis not whether a foreign cor@ion’s in-forum contacts can be
said to be in some sense ‘continuous arstesyatic,’ it is whether that corporation's
‘affiliations with the State are so continuous aydtematic as to rendpt] essentially at
home in the forum State.’'1d. (citations omitted).

“With respect to a corporation, the plagkincorporation and principal place of
business are ‘paradig[m] . . .d®s for general jurisdictionld. at 760 (citations omitted).

“Those affiliations have the virtue of beingique—that is, each ordinarily indicates only

one place—as well as easily ascertainablel.”(citing. Hertz Corp. v. Friend559 U.S.
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77, 94, 130 S.Ct. 1181, 115Ed.2d 1029 (2010) (“Simple jurisdictional rules . . .
promote greater predictability.”)). “These bases afford plsntecourse to at least one
clear and certain forum in which a corpte defendant may b&ued on any and all
claims.” I1d.

In Goodyear,the Supreme Court held that auct may assert jurisdiction over a
foreign corporation “tdiear any and all claims againseth when their affiliations with
the State are so ‘continuous asybtematic’ as to render them essentially at home in the
forum state.” 131 S.Ct. &2851. The “paradimp forum for the exercise of general
jurisdiction . . . [is] one irwhich the corporation is fdy regarded as at homeld. at
2853-54. These “paran forums” are the principal placof business and the place of
incorporation. Id. “Goodyeardid not hold that a corporation may be subject to general
jurisdictiononly in a forum where it is icorporated or has its pdipal place of business;
it simply typed those places paradigm all-purpose foruni3aimler, 134 S.Ct. at 760
(emphasis added¥ee Goodyearl31 S.Ct. at 2855. Nonetless, “only a limited set of
affiliations with a forum will render a defentlaamenable to all-purpose jurisdiction
there.”ld.

In Daimler, a group of Argentine plaintiffsléd suit against Daimler, a German
corporation, in the NortherDistrict of California, #eging that Mercedes—Benz
Argentina, the defendant'ailssidiary corporation, collabated with Argentine state
security forces to “kidnametain, torture, and kill certaiMB Argentina workers” during
Argentina's “Dirty War” of 1976-1983 Daimler, 134 S.Ct. at 7552. The actions at

issue occurred in Argentina.ld. The plaintiffs named dy one defendant in the
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complaint — Daimler, the Germamorporation — and sought twld it vicariously liable
for the subsidiary’s actionsld. at 752. The question addised was “whether the Due
Process Clause of the Fourteenth Adreent precludes the District Court from
exercising jurisdiction over Daimler [a Germaorporation] in this case, given the
absence of any California connection to theaties, perpetrators, or victims described
in the complaint.”ld. at 751.

The Daimler plaintiffs argued that jurisdian in California was proper because
Mercedes—Benz USA, a Delaware corporatiati s principal plae of business in New
Jersey and an indirect suhsiy of defendant Daimlemaintained multiple California-
based facilities and realized subsianrevenues from California salesd. at 753. For
the purposes of that decision only, the Gassumed that Mercedes—Benz USA was “at
home” in California. Id. at 758. The Court ultimatelgeld that, even assuming that
Mercedes—Benz USA was “at homi&” California and that itections could be imputed
to Daimler, “there would still be no basis $object Daimler to general jurisdiction in
California, for Daimler's slim contacts withe State hardly render it at home therid”
at 760. The Court rejected the plaintifféquest to “approve the exercise of general
jurisdiction in every State in which a corporation ‘engages in a substantial, continuous,
and systematic course of buseg as “unacceptably graspindd. at 761.

What is clear fronDaimler is that, for a court to exercise general jurisdiction over
a foreign corporation, that corporation itself not its managing ageémr subsidiary or
affiliate — must be “at howet' in the forum stateSee idAt home” can be read to mean

“instances in which the continuous corporaperations within a state [are] so substantial
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and of such a nature as justify suit . . .on causes of action @sing from dealings
entirely distinct from those activitiés.Id. at 761 Quoting Intl Shoe C0.325 U.S. at
318). While the Court did not expand thre specifics, it noted that it would pessible
for a corporation to be “at hathin places outside its placd incorporation or principal
place of busines§ee idat 761 n. 19.

On the present record, it & best unclear whether NWIC is “at home” in Texas.
It is undisputed that NWIC is incorporated $t. Kitts. St. Kitts also appears to be the
location of NWIC'’s principal place of busis® Air Tropiques does not assert that the
Texas “administrative” office is NWIC’s pringal place of business for general personal-
jurisdiction purposes.

Air Tropiques’s complaint andriefs focus on the disputelated contacts, with no
analysis or factual assertions on which the court can find “dispute-blind” jurisdiction.
The complaint and brief generally assdttat NWIC Management and the Harrisons
were NWIC's agent in Texas and NWIC'’s alegyos. The activitieslalged to have taken
place in Texas relating to thispute do not provide prima facie basis for finding
general all-purpose jurisdiction over NWIC.

Before Daimler, NWIC might have been subjetd general jurisdiction in this
forum. See Stubbs v. Wyndham Nassau Resal CrystalPalace Casino447 F.3d 1357
(11th Cir. 2006), 1362—63leier ex rel. Meier v. Sun Int'l Hotels, Lt@88 F.3d 1264,
1268-69 (11th Cir. 2002). I8tubbsthe plaintiff, a Mississippresident was injured in
the swimming pool at the Nassau ResoriNassau, Bahamas company located in the

Bahamas. Stubbs, 447 F.3d at 1359The plaintiffs submitted evidence that the
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codefendant, Crystal Palace “acted amdwvertising and bookindepartment for Nassau
Resort.” Id. at 1362. The court fourtiat Crystal Palace was agent of Nassau Resort,
“and its activities may be usexbk the basis to assert galgurisdiction over Nassau
Resort.”ld. The court found that “[a]lthough NassResort is a Bahamian corporation, it
has been utilizing a corporate office in Eauderdale to market vacations for Nassau
Resort,” and that it conductedgasificant business in Floridald. at 1364. General
jurisdiction was appropriate bad on these contacts and based “on Florida’s interest in
overseeing marketing of safe enterprised businesses conductisgynificant activities

in the state, and in adjudicating disputesigisrom injuries which ocur at or as a result

of resorts marketing in Florida.ld.

Here, based on the background detaabove, Air Tropiques has shown that
NWIC Management participated in undemmg the insurance policy that covered
property located in Africa, faan insured based in Africa, layn insurer in St. Kitts. Air
Tropiques has also shown that NWIC Manageinparticipated irthe claim adjustment
that led to NWIC’s decision to deny thdaim. NWIC has represented, and Air
Tropiques has not disputedatiNWIC does not provide angsurance coverage in Texas
or seek business from TexaBhe only facts alleged or domented about NWIC are that
individuals acting on its behalf sent leteor emails from itsadministrative” Texas
office during the underwriting and claims asliment process. The evidence does not
show that NWIC was “at home” in Texas.

The allegations in tncomplaint and the facts develdga evidence dmot, at this

stage, warrant finding general jurisdictiomer NWIC through NWIC Management. In
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Daimler the plaintiffs asserted, and the NinthreZiit found, general jurisdiction based on
an agency theg. “The Ninth Circuit's agency #@ory [appeared] tsubject foreign
corporations to general juristien whenever they & an in-state sulaBary or affiliate,

an outcome that would sweep beyond evendprawling view of general jurisdiction”
that the Supreme Court rejected Goodyear Daimler, 134 S.Ct. 759-60. NWIC
Management is “at home” in Texas, but if®xas contacts cannot create general
jurisdiction over NWIC.

C. SpecificPersonalJurisdiction

“In contrast to general, all-purpose juiittbn, specific jurisdiction is confined to
adjudication of issues deriving from, or rcected with, the very controversy that
establishes jurisdiction."Goodyear 131 S.Ct.at 2851 (qudian omitted). The question
Is “whether there was ‘sonat by which the defendant purposefully avail[ed] [himself]
of the privilege of conducting activities withihe forum State, thus invoking the benefits
and protections afs laws.” 1d. at 2854 (quotingdanson v. Denckle857 U.S. 235, 253,
78 S.Ct. 1228, 2 L.Efd 1283 (1958)).

A unanimous Supreme Court recently rearticulated the framework for analyzing
specific personal jurisdictionWalden,134 S.Ct. at 1121. Spéc-jurisdiction questions
“focus[ ] on the relationship among thefdedant, the forum, ahthe litigation.” Id.
(quoting Keeton v. Hustler Magazine, Ina465 U.S. 770, 775104 S.Ct. 1473, 79
L.Ed.2d 790 (1984)). “For a &k to exercise jurisdictiononsistent with due process,
the defendant’'suit-relatedconduct must create a sulydtal connection with the forum

State.”ld. (emphasis added).
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A court considers two issues in ddiog whether a defendant’s suit-related
conduct creates a sufficient rietaship with the forum stat&ee idat 1122. “First, the
relationship must arise out obntacts that the ‘defendaminself creates with the forum
State.” Id. (quotingBurger King,471 U.S. at 475). The dymecess limits on a state’s
“adjudicative authority principally protectehliberty of the nonresident defendant—not
the convenience of the plaiif[ ] or third parties” Id. (citation omitted). The Supreme
Court has “consistently rejected attempissatisfy the deferaht-focused ‘minimum
contacts’ inquiry by demonstiag contacts between the plafh(or third parties) and the
forum State.”ld. (citations omitted). The “unilateral taaty of anotherparty or a third
person is not an appropriate consideratidren determining whether a defendant has
sufficient contacts with a fam State to justify ansgertion of jurisdiction.Helicopteros
Nacionales de Colombia, S.A. v. Hdl66 U.S. 408, 417, 1(&.Ct. 1868, 80 L.Ed.2d 404
(1984). “Put simply, however significant tipéaintiff's contacts with the forum may be,
those contacts cannot be degssin determining whether théefendaris due process
rights are violated.”"Walden,134 S.Ct. at 1122 (quotati omitted) (ermphasis added).

“Second, [the] ‘minimum contacts’ analysmoks to the defend@s contacts with
the forum State itselfpot the defendant's contacts wilbkrsons who reside thereld.
(citations omitted). The Supreme Court hé&s, example, “upheld the assertion of
jurisdiction over defendants whhave purposefullyeach[ed] out beyond their State and
into another by . . . entering contractual relationship ahenvisioned continuing and
wide-reaching contacts in the forum Statdd. (citations omitted). “But the plaintiff

cannot be the only link betwedme defendant and the foruRather, it is the defendant’s
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conduct that must form theecessary connection with the farState that is the basis for
its jurisdiction over him.ld. Though “a defendant’s contacts with the forum State may
be intertwined with his transions or interactions with thplaintiff or other parties|[,] a
defendant’s relationship with a plaintiff oritth party, standing alone, is an insufficient
basis for jurisdiction.”ld. at 1123 (citations omittedyDue process requires that a
defendant be haled into court in a forum &ta@sed on his own affiliation with the State,
not based on the random, fattws, or attenuated contacts he makes by interacting with
other persons affiliated with the Statéd” (quotation omitted).

Air Tropiques has not madegpama facieshowing of specific personal jurisdiction
over NWIC because it has failéal show that NWIC purposghvailed itself of the Texas
forum when it enterednto the insurance contract ettlement agreement with Air
Tropiques. “[ljn a breach of contract case, to detegnmwuhether a party purposefully
availed himself of a forum, eourt must evaluate ‘prior getiations and contemplated
future consequences, along with the terms efcibntract and the parties’ actual course of
dealing . . . .” Maxxim Med., Inc. v. Michelspn82 F.3d 915 (5th Cir. 1999)
(unpublished) (quotingurger King 471 U.S. at 479). Thiaccords with the Supreme
Court’s “emphasJis on the] . . . need for a tiigrealistic approach’ that recognizes that
a ‘contract’ is ‘ordinarily but an interme&de step serving to tie up prior business
negotiations with future coeguences which themselves are the real object of the
business transaction.’Burger King 471 U.S. at 47citation omitted).

The breach of contract claim arise®m an insurance contract governed by

English law between NWIC — a St. Kittissurance company and Air Tropiques — a
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DRC company — insuring property locatemherated, and damaged in Africa. Air
Tropiques used a DRC insurance brokeraga fo negotiate theolicy and handle the
claim. The record is unclear as to whagotated the policy on NWZ's behalf, though
NWIC’s president, Devon Harrison, electroally signed the contract in Houston and
emailed it to the UK for finalization. AiTropiques has not presented evidence that
NWIC’s Houston activities in Teas create specific personal gdiction over it in Texas.
NWIC did not negotiate the smrance contract in Texathe contract did not have
foreseeable Texas consequences; the comgrgoverned by Englistaw; and the parties
to the contract are foreign entities. NWIGI dhiot direct its activigs toward Texas, did
not contract with Texas resideptind did not avail itself dfexas law in the formation of
the insurance contract. The fact that doenota were sent to and from Texas and the
insurance contract was signed (subject nalization in the UK), by NWIC’s president,
who was in Texas, does not support spegécsonal jurisdiction over NWIC in Texas.
See Religious Technolo@ir. v. Liebreich 339 F.3d 369, 37&th Cir. 2003).

Nor is there a basis to conclude ttie settlement agreentdmetween NWIC and
Air Tropigues was negotiated in, agreed ¢o, breached in Tesa The settlement
agreement was between foreigarties without any foreseealtensequences in Texas.
The settlement agreement is related to the insurance policy gowsriggdlish law, and

Air Tropiques has not shovthat Texas law would appfy.

* In intentional tort cases, the Fifth Circuit has applied the “purposeful direction” or “effects” test from

Calder v. Jones465 U.S. 783, 104 S.Ct. 1482, 79 L.Ed.2d 804 (198&e Guidry v. U.S. Tobacco Co.,
Inc. 188 F.3d 619, 628-29 (5th Cir.1999). Air Trgpés does not assert specific personal jurisdiction
underCalders substantial-effects test.
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Perhaps anticipating this result, Air Trqpes’s briefs and submissions focus on
NWIC Management and the Harrisons. Anopiques argues that NWIC Management
and the Harrisons were either NWIC’'s agemr its alter egos for the purpose of
establishing specific personal jurisdiction oWVIC for the breaclof contract claims,
the fraud claims, and the conversion clainThe only evidencehat Air Tropiques
identifies to support thatheory of personal jurisdion are the role of NWIC
Management in underwriting the policy;etHetters signed on behalf of NWIC by
Benham, a NWIC Management employee, migiclaim administration; communications
with an NWIC Management underwriter befothe policy contract was finalized; and
Robert Harrison’s role in communicating wigir Tropiques about the claim denial, at
times in his role as senior vice-presidenNa¥IC and at times on behalf of NWIC. The
briefs and evidence fail to show thattkarrisons’ and NWIC Management's Texas
contacts can be imputed to NWIC.

“As a general rule . . . the propereegise of personal jurisdiction over a
nonresident corporation may rm# based solely upon the contacts with the forum state of
another corporate entity with which the defendant may be affiliatecetindensprung v.
Offshore Tech. Sers., In879 F.3d 327, 246 (5th C2004) (citation omitted). “This
principle, however, is not inviolate. Rather, the presumption of institutional
independence of related corpte entities may be rebuttbg ‘clear evidence,” which
requires a showing of ‘something beyond’ there existence of a corporate relationship

between a resident and nonresitientity to warrant the exesel of jurisdiction over the
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nonresident.ld. (citing Dickson Marine, Inc. v. Panalpina, Inc79 F.3d 331, 338 (5th
Cir. 1999).

The Fifth Circuit “generally demand][s] proof control by [one corporation] over
the internalbusiness operations and affairs’ of dmstcorporation to make the other its
agentor alter ego, and hence ‘fuse the tvagedther for jurisdictional purposes.”d.
(citing Hargrave v. Fibreboard Corp.710 F.2d 1154, 1160 (%+Cir. 1983) (collecting
cases). “In determining whether a plainaserting personal jurisdiction has overcome
the presumption of corporate separatenegs, Fifth Circuit] considers the following
nonexhaustive factors: (1) the amount of stoaked by the parent of the subsidiary; (2)
whether the entities have separdeadquarters, directorand officers; (3) whether
corporate formalities are obsedvg§4) whether the entities iméain separate accounting
systems; and (5) whether tiparent exercises completentrol over the subsidiary’s
general policies or daily activitiesId. (citing Hargrave 710 F.2d at 1160).

Air Tropiques has not pleaded or shiothat NWIC and NWIC Management can
be fused and treated as one entity for theo@ae of the jurisdictional analysis. The
evidence is unclear whethe(l) NWIC and NWIC Management are in a parent-
subsidiary relationship; (2) the extentwich the two entities have different directors
and officers; (3) the extent which corporate formalities werbserved; (4) the extent to
which separate accountingstgms were used; and (5) &ther the entities maintained
separate accounting systems.

The record shows that NWIC and NWIC Management maintain separate

headquarters. Air Tropiques has presertddence that NWIC Management employees
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underwrote the policy and handled the clamdgustment process on NWIC's behalf and
that NWIC Management's employee and phadisigned letters on NWIC letterhead.
That alone, however, does not warrant treathe two corporate entities as one under an
alter-ego theory of personal jurisdiction. r Airopiques has not @htified evidence that
warrants setting aside the corporate forms and imputing one distinct corporate entity’s
contacts to the other.

The email correspondencestween Robert Harrison and Braun are on topics
relating to underwriting anthe value of the loss. Sée e.qg.Docket Entry No. 11-7,
March 13, 2012 Letter from Braun (“T¢he attention of Rob Harrison-Senior
Underwriter”)). The letter that Robert Harrison sent on the alleged settlement offer was
on NWIC letterhead and signed on behalNaVIC. Air Tropiques points to a letter on
NWIC letterhead signed by Robert Harrisas the senior vice-president of NWIC
Management Corp., advising Air Tropiques thBWIC had denied the coverage of that
claim. But this letter statehat NWIC, not NWIC Managemé had denied the claim.
This letter does not provide the basis tadfithat NWIC is NWIC Management’s alter
ego or that NWIC ManagemesitTexas contacts are NWIC’s contacts. Aditionally,
when Air Tropiques sent the Aust 29, 2012 letter seek &obitrate the claim, it was
addressed to NWIC's registered Nevis addrand was received by “DH,” presumably
Devon Harrison, NWIC’s president, on Bember 4, 2012. NWIC Management's
activities are underwriting before the surance policy was issued and claim
administration on NWIC’s behalf. Neithgresent a basis to find specific personal

jurisdiction in Texas over NWI®ased on an alter-ego theory.
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An agency theory simitly fails to show specifi personal jurisdiction over
NWIC. In the complant, Air Tropiques alleged as follows:

37. Agency. At all relevant times, NWIC Management Corp., Robert

Harrison and /or Devon Hason were acting as agents of NWIC Ltd. for

whose acts or omissions NWIC Ltd.vigariously liable. . . . NWIC Ltd.

and/or NWIC Management Corp. are also vicariously liable for the acts or

omissions of any other agents agtion behalf of NWIC Itd., NWIC

Management Corp., Robert Haoh, and/or Den Harrison.
In its briefs, Air Tropiquesargued that personal juristimn exists because of the
presence or existence of “agents and/or &tgs” in Texas. Someourts have treated
agency theories of personal jurisdictiorsaparate and apart from alter-ego theorigse
Maurice Pierce & Assocs608 F. Supp. 173, 176 (N.D. X.€1985) (“Two theories have
been employed by the courts in detenmgnwhether the business activities of one
corporate entity may be imputed to a redat®rporate entity for purposes of personal
jurisdiction. These theorieseafl) the agency thepand (2) the control or the alter ego
theory.” (citations omitted)). It is utear whether the Fift Circuit uses thédargrave
factors in analyzing those two thrées of personal jurisdictionSee Freudensprun@79
F.3d at 346 (noting that “our cases galg . . . demand proof of control [by one
corporation] over the internal affairs of another corporation to rtrekether its agent or
alter ego” before stating that thtargrave factors are the appropriate test to “overcome
the presumption of corporate separatenesse;also O’Quinn WVorld Indus. Const68
F.3d 471 (5th Cir. 1995)npnprecedential) (“Accordingo well-established law, a

defendant may be found subject to personasgiction as a result of the actions of an

agent. . . . [l]n order for a@rincipal-agent relationship tbe established, the principal
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must have the right to control both theans and details of the process by which the
agent accomplishes the axts at issue.”).

“Under Texas law, an agency relationshipst be affirmatively established[;] it
may not be presumed.Coffey v. Fort Wayne Pools, In@4 F. Supp.2d 671, 677 (N.D.
Tex. 1998) (citations omitted) An agency relationship regas “evidence from which
the court could conclude that ‘[tlhe allegednpipal [had] the righto control both the
means and details of the process by whiuh alleged agent [was] to accomplish the
task.” Id. The arguments and briefs Air Tropes submitted focus elkisively on the
Hargrave factors. Air Tropiques does not iddéy or submit evidence that supports
finding an agency relationship, either ipdadent of or overlappg with the alter-ego
argument. Air Tropiques has neither adunor shown that NWIC controlled NWIC
Management. It is Air Tapiques’s burden to makepaima facieshowing of personal
jurisdiction; it has not met ik burden as to NWIC.
[ll.  NWIC’s Motion to Di smiss for Improper Venue

NWIC moved in the alteative to dismiss for improper venue. That motion is
moot in light of the court’s finding thaitlacks personal jurisdiction over NWIC.
IV.  Conclusion

NWIC’s motion to dismiss for lack of pemsal jurisdiction is granted. The motion

to dismiss for improper is denied as moot.
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This Memorandum and Opinion doest rexldress arbitration and there is no
motion to compel arbitration pending befdiree court. A separate Memorandum and
Opinion addresses the penglimotions to dismiss for ifare to state a claim.

SIGNED on March 31, 2014 at Houston, Texas.

LA, B s

Lee H. Rosenthal
United StateDistrict Judge
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