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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

ELIZABETH THOMAS,

Plaintiff,
VS. CIVIL ACTION NO. 4:13-CV-1479
MIRAMAR LAKES HOMEOWNERS
ASSOCIATION, et al,

w W W W W N W W W

Defendants.

OPINION AND ORDER

Pending before the Court is Defendants Miramar kakemeowners Association (“the
Association”) and Sterling Association Services,. ' (“Sterling”), (collectively “Defendants”),
Motion for Judgment on the Pleadings (Doc. 25)/IBigs Motion to Enforce the Settlement
Agreement (Doc. 31), and Plaintiff Elizabeth Thommag§Thomas”) Notice of Voluntary
Dismissal (Doc. 343.Having considered the pleadings, the factual andeglural history of the
dispute, and the applicable law, the Court condutiat (i) Thomas’s motion to dismiss should
be denied; (ii) Defendants’ motion for judgment sldobe granted; and (iii) Sterling’s motion to
enforce should be dismissed as moot.

l. Factual Background

This case arises from a dispute between ThomastladAssociation over unpaid

maintenance assessments. (Doc. 26). In her compldiomas vaguely asserts that “Defendants

sought to collect a time barred debt [sic] fromifi#” using a “deceptive scheme.ld. 11 7,

! Responsive pleadings include Thomas's Respon&pjposition to Defendants’ Motion for Judgment (D2e);
Defendants’ Response to Thomas’s Notice of Disrhi3ac. 35); Thomas’s Reply in support of her Netiof
Dismissal, styled as “Plaintiff's Notice of VolumtaDismissal and to Strike” (Doc. 36); and Sterlj@ur-reply
(Doc 37).

1/11

Dockets.Justia.com


http://dockets.justia.com/docket/texas/txsdce/4:2013cv01479/1083410/
http://docs.justia.com/cases/federal/district-courts/texas/txsdce/4:2013cv01479/1083410/39/
http://dockets.justia.com/

12). Although Thomas’s complaint lacks details régay the basis for her allegations, some
relevant facts can be gleaned from the exhibiech#d to her complaint. On May 10, 2012, the
Law Offices of Michael O’Neal (“O’Neal”§,a firm retained by the Association to represeitt it
connection with Thomas’s debt, sent Thomas a watibn of debt letter, at her request,
indicating a balance owed of $776.10. (Debt Veatiien, Doc. 1-2 at 5-6). The letter explained
that Thomas was in default under the terms of geeeanent with the Association and that the
Association had recorded a lien against her prgpéd.). On August 10, 2012, an assistant at
the O’Neal firm sent Thomas an email stating thahe would like to request a verification of
debt, she needed to submit her request in writahgng with her name, address, and a date.
(Aug. 10 Email Correspondence, Doc. 1-1 at 3; .y 10). Thomas alleges that she sent
O’Neal a written request for debt verification dertified mail on August 10, 2012. (Doc. 26
11). On September 12, 2012, another assistaned&'tdeal firm sent Thomas a .pdf copy of the
May 10 debt verification letter. (Sept. 12 Emailr@spondence, Doc. 1-1 at 4). On October 4,
2012, the Association sent Thomas a new accouirizigding amounts for legal fees incurred
by the Association for the O’Neal firm’s servicestlween May 30, 2012 and September 23,
2012. (Doc. 26 1 21). Thomas complains that O’Nealthird-party debt collector that is neither
licensed nor bonded in accordance with Texas lew(9).

Thomas claims that she has consistently disputedl @mount of her debt by
“sending....dispute letters [and] requesting vertfima of debt...” (d. I 20). She alleges that
during the on-going dispute, Defendants have uabdsive racial language” towards hed. (1
22, 30-31). She claims, for example, that the Assion told her that as an African-American

she has limited rights in the South, and that teso&iation implied it would use its connections

2 Thomas agreed to dismiss her claims against The Qffices of Michael O’Neal with prejudice underdezal
Rule of Civil Procedure 41(a) on February 7, 2qQ84ip. of Dismissal, Doc. 28).
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to local law enforcement to harass her and herlyarfid. § 22). Similarly, Thomas claims
Sterling has interfered with her right to live iegze by having strangers park outside her home
and “use[] abusive racial language toward [her]itoproper to even recount in this complaint.”
(Id. 1130). She alleges that Sterling has also “imgkcHtthrough verbal statements that because
[Thomas] is African American she has no equal mtote rights in the South and the State of
Texas.” (d. T 31).
I. Procedural History
Thomas, acting pro se, filed her original complgoc. 1) on May 20, 2013, alleging
that Defendants violated numerous provisions of Har Debt Collection Practices Act
(“FDCPA,” 15 U.S.C. 8 1692¢t seq.), 8 901 of the Civil Rights Act of 1968 (“Fair Hsing
Act,” 42 U.S.C. 83631), numerous provisions of Texas Debt Collection Act (“TDCA”, &x.
FiN. CoDE § 392,et seg.) and the Texas Deceptive Trade Practices-Consiraection Act
(“DTPA”, TEX. Bus. & Com. CoDE § 17), and § 5.077 of the Texas Property Codedufition
the complaint alleged that the Defendants had catadnidentity fraud under 18 U.S.C. § 1028.
Defendants filed a motion for judgment on the piegs, under Federal Rule of Civil
Procedure 12(c), arguing that all of Thomas’s ctaishould be dismissed with prejudice.
Defendants argued first that the claims for idgrtiaud and violation of the Fair Housing Act
should be dismissed because 18 U.S.C. § 1028 andlSIZ. 83631 are both criminal statutes
with no private cause of action. (Doc. 25 {f 18-1%e alleged violation of § 5.077 of the
Texas Property Code should be dismissed becaustatiuee is not applicable based on the facts
alleged in Thomas’s complaintld( 11 23-24). Lastly, the claims related to unlawdebt
collection practices should be dismissed as theybased on “conclusory and unsupported

allegations” that lacked factual support. (DocJ¥528-29).
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Less than one month after Defendants’ filed thestiam for judgment on the pleadings,
Thomas, with the aid of retained legal counSek(Notice of Appearance by Lu Ann Trevino,
Doc. 24), filed an amended complaint (Doc. 26) amdsponse to Defendants’ motion (Doc. 27).
Thomas’s response states simply that Defendantsiomas “moot” due to the filing of her
amended complaint. (Doc. 27). Thomas’s amended kompalthough shorter than her original
complaint, is similarly conclusory and lacking exctual details.See Doc. 26 | 7-23). Thomas
does, however, eliminate the majority of her claif@e Id. 11 33). Her amended complaint
asserts only one claim each against the two renmibiefendants. Thomas alleges that the
Association violated 8§ 392.306 of the Texas Finadode by employing debt collectors known
to violate the TDCA.I(. 1 33). She also alleges that Sterling violat&®$ of the Civil Rights
Act of 1968 by threatening and intimidating her ded family based on their racéd.(f 28-31).

On February 3, 2014, the parties engaged in mediiit could not reach an agreement.
(Doc. 31 | 1). Thereafter, Thomas's counsel, Lu Ahrevino, engaged in settlement
negotiations with Defendants, and ultimately sigaacagreement with Defendants to settlement
Thomas’s claims for $5,000.00.1d( 11 2-6; Feb. 10-13 Email Correspondence, Doc. 31-3;
Proposed Stipulation of Dismissal, Doc. 31-5; FEb Settlement Agreement Letter, Doc. 31-6;
Feb. 14 Email Correspondence; Doc. 31-7; Signetlefetnt Agreement, Doc. 31-8). Under the
terms of the alleged agreement, Thomas agreedmaish her claims against all Defendants with
prejudice. (Doc. 31 Y 5). On February 24, Sterlingiled to Trevino a check for $5,000.00,
payable to Thomas and Trevino, but Thomas nevaredighe release or the stipulation of

dismissal. (d. 11 7-8; Payment Letter, Doc. 31-9).

% The Court disregards Thomas'’s amended claims sig@itNeal as those claims were dismissed with pliegion
February 10, 2014. (Order of Dismissal, Doc. 29).
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On March 10, 2014, Trevino filed a motion to withdras attorney of record (Doc. 30),
citing an inability to communicate effectively witthomas a good cause for her motion. The
Court granted Trevino’s motion on March 11 (Order Mot. to Withdraw, Doc. 33), and on
March 13, Sterling filed a motion to enforce thétlseenent agreement (Doc. 31). On March 17,
2014, Thomas, once again acting pro se, filed @&@db voluntarily dismiss all remaining
Defendants (Doc. 34). On March 21, 2014, Defenddiesl a response in opposition to
Thomas’s notice of dismissal, requesting that terCrule instead on the Defendants’ motion
for judgment on the pleadings, or, alternativelyertihg’s motion to enforce the settlement,
before addressing Thomas’s notice of voluntary disal. (Doc. 35). They argue that the Court
has discretion in granting a dismissal when theutes has reached a late stage and the parties
have already expended a significant amount of anteresourcesld. 1 5).

Thomas filed a reply in support of her notice ofiwdary dismissal in which she
reasserts that Defendants’ motion for judgmenthenptieadings is moot in light of her amended
complaint, which she claims “added additional ckifor relief,” and also contends that she has
a right to dismiss her claims under Federal RuleCofil Procedure 41(a)(1(A)(i) because
Defendants never filed a response to her amendeglamt. (Doc. 36 §{ 5, 12). Thomas also
claims that she never agreed to a settlement wetfierizlants.I¢. § 10). Defendants filed a sur-
reply in opposition to Thomas’s notice of voluntaligmissal in which they contend that their
motion for judgment on the pleadings was not modtgd homas’s amended complaint, as her
amended complaint did not add any new claims thaildvwarrant an amended answer or an
amended motion for judgment on the pleadings. (3B&cy 2). They argue that their original
answer and motion remain pending before the Cauthay adequately address the claims in

Thomas’s amended complainid.(.
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[I. Thomas’s Notice of Voluntary Dismissal

Generally a motion for voluntary dismissal “sholdd freely granted unless the non-
moving party will suffer some plain legal prejudiother than the mere prospect of a second
lawsuit.” Elbaor v. Tripath Imaging, Inc., 279 F.3d 314, 317 (5th Cir. 2002). “Plain legal
prejudice may occur when the plaintiff moves tandss a suit at a late stage of the proceedings
or seeks to avoid an imminent adverse ruling indh®e, or where a subsequent refiling of the
suit would deprive the defendant of a limitatiorefeshse.”Harris v. Devon Energy Prod. Co.
L.P., 500 F. A’ppx 267, 268 (5th Cir. 2012). Where gpaosing party has already served an
answer or motion for summary judgment, a plairgiffoluntary dismissal of an action can be
effected only by court order.eb. R. Civ. P. 41(a)(2). A court may refuse to grant a voluntar
dismissal where a plaintiff “fails to seek dismissatil a late stage of trial, after the defendant
has exerted significant time and effordarris, 500 F. A'ppx at 268Hartford Acc. & Indem.

Co. v. Costa Lines Cargo Servs., Inc., 903 F.2d 352, 360 (5th Cir. 1990).

In this case, Thomas initiated her lawsuit in M&®42 and did not file her notice for
voluntary dismissal without prejudice until Marcly,12014. During that time, Defendants
appeared and answered Thomas’s complaint, paticipa scheduling conferences, briefed and
filed a dispositive motion, and participated in-officourt mediation and settlement negotiations,
which Defendants allege were successful and dispe2f the case and now seek to enforce.
Thomas does not provide a reason for her motidrerdhan to say that she no longer wishes to
pursue her action. (Doc. 34 { 8). Based on theudd@nd procedural history of this case, the
Court finds that Defendants will suffer plain legagjudice if Thomas’s case is dismissed at this

late stage and she is given another opportunibyitay her claims. Therefore, Thomas’s notice to
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voluntarily dismissal is denied and the Court peste to consider Defendants’ motion for
judgment on the pleadings.
V. Defendants’ Motion for Judgment on the Pleadings

The parties dispute whether or not Thomas’s amewdetplaint automatically renders
moot Defendants’ pending motion for judgment onpheadings. Courts vary on this iss&ee
Melson v. Vista World Inc. & Assocs., Civ. A. No. 12-135, 2012 WL 6002680, at *12 (EIlx.
Nov. 30, 2012) (citing 1 Steven S. GenslegspERAL RULES OFCIVIL PROCEDURE RULES AND
COMMENTARY RULE 15 (2014)). Some courts have concluded that a pgntR(b)(6) motion to
dismiss becomes moot upon the filing of an amerabedplaint.ld. at n.3 (aggregating cases).
Other courts hold that an amended complaint witl astomatically moot a pending motion to
dismiss. Id. at n.4. (citingllliano v. Mineola Union Free Sch. Dist., 585 F. Supp. 2d 341, 349
(E.D.N.Y.2008) (“When a plaintiff amends its comapit while a motion to dismiss is pending’
the court may ‘den[y] the motion as moot [or] cales| | the merits of the motion in light of the
amended complaint.”)Patton Elec. Co. v. Rampart Air, Inc., 777 F. Supp. 704, 713 (N.D. Ind.
1991); Tao of Sys. Integration, Inc. v. Analytical Servs. & Materials, Inc., 299 F. Supp. 2d 565,
570 (E.D. Va. 2004) (When a motion to dismiss isdieg, a court should not automatically
require a defendant to file a new motion to disngsaply because an amended pleading is
introduced)).As explained in one legal treatise:

Defendants should not be required to file a newandb dismiss simply because

an amended pleading was introduced while theirenottas pending. If some of

the defects raised in the original motion remairtha new pleading, the court

may simply consider the motion as being addressé¢idet amended pleading...To

hold otherwise would be to exalt form over substanc

Charles Alan Wright, Arthur R. Miller & Mary Kay Kee, FEDERAL PRACTICE AND PROCEDURE

8 1476 (2010). The analysis pertaining to motionaden under Rule 12(b)(6) is equally
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applicable to the pending motion under Rule 12{s)both motions serve a similar functidsee
Williams v. Jenkins, 3:08CV69-M-A, 2009 WL 1323008, at *1 (N.D. Midday 12, 2009).

In this case, the Court finds that it is approgri&d consider Defendants’ motion as
though it were in response to Thomas’'s amended keomp Although Thomas’s amended
complaint adds a statutory violation not specificgdled in the original complaint Ex. FIN.
CoDE § 392.306), the new allegation is based on theestants contained in her original
complaint and shares the same legal source (SutechBpof the TDCA). Furthermore, the
arguments raised by Defendants in their motiorjddgment on the statutory violations pleaded
in the original complaint are equally applicablehe “new” claim in the amended complaint and
the defects pointed out in Defendants’ motion @ersn Thomas's amended pleading.
Consequently, Defendants’ motion is not moot ittligf Thomas’s amended complaint and the
Court will consider the motion on the merits.

A. Legal Standard

Federal Rule of Civil Procedure 12(c) provides ttadter the pleadings are closed but
within such time as not to delay the trial, anytpanay move for judgment on the pleadings.”
FeD. R.Civ. P. 12(c). A motion brought pursuant to Rule 12¢c)jdesigned to dispose of cases
where the material facts are not in dispute anddgment on the merits can be rendered by
looking to the substance of the pleadings and adiciplly noticed facts.'Great Plains Trust
Co. v. Morgan Sanley Dean Witter & Co., 313 F.3d 305, 312 (5th Cir. 2002) (quotidgbert
Abstract Co. v. Touchstone Props., Ltd., 914 F.2d 74, 76 (5th Cir. 1990)). “A motion undrarle
12(c) for failure to state a claim is subject te tame standards as a motion to dismiss under
Rule 12(b)(6).”In re Great Lakes Dredge & Dock Co., LLC, 624 F.3d 201, 209-10 (5th Cir.

2010). “The central issue is whether, in the ligidst favorable to the plaintiff, the complaint
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states a valid claim for relief...there are no dispuissues of fact, and only questions of law
remain.” Id. at 312 (quotingHughes v. The Tobacco Inst., Inc., 278 F.3d 417, 420 (5th Cir.
2001)). “The issue is not whether the plaintiff lviltimately prevail, but whether he is entitled
to offer evidence to support his claim. [T]he coshould not dismiss the claim unless the
plaintiff would not be entitled to relief under asgt of facts or any possible theory that he could
prove[.]” Id. at 313 (quotinglonesv. Greninger, 188 F.3d 322, 324 (5th Cir. 1999)).

B. Discussion

1. Texas Debt Collection Act

Plaintiff claims that the Association violated 8233806 of the Texas Finance Code.
Section 392.306 states, “A creditor may not usendependent debt collector if the creditor has
actual knowledge that the independent debt collector repeatedigootinuously engages in acts
or practices that are prohibited by this chapt@eX. FIN. CoDE § 392.306 (emphasis added).
Chapter 392 of the TDCA prohibits debt collectorsnf making “fraudulent, deceptive, or
misleading representations” concerning the “charaetxtent, or amount of a consumer debt” or
from “using any other false representation or dégepmeans to collect a debt or obtain
information concerning a consumer.£X. FIN. CODE § 392.304.

To support her TDCA claim, Thomas’s amended complaffers nothing more than a
threadbare recitation of the statute. She doesffiet any facts showing that the Association
had “actual knowledge,” or any knowledge, that I8tgror the O’Neal firm “repeatedly or
continuously” engaged in conduct prohibited by TRECA. As such, Thomas has failed to state

a claim for relief under this section and her cléandismissed.
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2. Fair Housing Act

Thomas claims that Sterling violated 8 901 of thel@ights Act of 1968, 42 U.S.C. §
3631, by interfering with her right to live in peathrough threats and intimidation. Title 42
U.S.C. 8 3631, however, is a criminal statute tleas not provide a private cause of acttese
McZeal v. Ocwen Fin. Corp., 252 F.3d 1355, at *2 (5th Cir. 2001) (per curiarmherefore,
Thomas cannot maintain a claim under 42 U.S.C.3.36

The Fair Housing Act does, however, provide a crdgmedy for interference or
intimidation associated with the exercise of hogsfights. Title 42 U.S.C. § 3617 makes it
“unlawful to coerce, intimidate, threaten, or ifiéee with any person in the exercise or
enjoyment of, or on account of his having exercisednjoyed,...any right granted or protect by
section 3603, 3604, 3605, or 3606 of this titlee Tex. v. Crest Asset Mgnt., Inc., 85 F. Supp.
722, 732 (S.D. Tex. 2000). The intimidation or rod@n prohibited by 8 3617 must bear some
relationship to the plaintiff's exercise of housinghts protected by 88 3603—3606. Sections
3603-3606 prohibit discrimination associated withter alia, the purchase or rental of a
property, applications for loans or appraisalsther provision of brokerage services. To state a
claim under this section, “a plaintiff must shovatlil) he engaged in a protected activity; (2) the
defendant subjected him to an adverse action; @nd ¢ausal link exists between the protected
activity and the adverse actionWalker v. City of Lakewood, 272 F.3d 1114, 1128 (9th Cir.
2001).

Assuming Thomas had pleaded a violation of 42 U.8§.8617 instead of 42 U.S.C. §
3631, she is still unable to maintain a claim theder. Thomas does not claim that Sterling’s
alleged harassment was in relation to her exenfisay housing right protected under the Fair

Housing Act. In addition, she fails to provide feistablishing any connection between Sterling
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and the alleged “strangers” parked in front of heme, and she fails to identify statements that
would constitute intimidation or wrongful interferge. Accordingly, Thomas has failed to allege
facts sufficient to state a claim for relief undlee Fair Housing Act.

In sum, Thomas has failed to allege any plausitldencfor relief and Defendants are
entitled to judgment on the pleadings.
V. Conclusion

For the foregoing reasons, it is hereby

ORDERED that Plaintiff Elizabeth Thomas’s Notice of Volany Dismissal (Doc. 34) is
DENIED. It is further

ORDERED that Defendants Miramar Lakes Homeowners Assaciadnd Sterling
Association Services, Inc.’s Motion for Judgmenttloa Pleadings (Doc. 25) GRANTED, and
her case is dismissed with prejudice. It is ferth

ORDERED that Defendant Sterling Association Services, s$nilotion to Enforce the
Settlement Agreement (Doc. 31) is renderadot.

SIGNED at Houston, Texas, this 6th day of Aug@et,4.

-

W-}L/ﬁ«_‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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