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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

VANESSA EVANS-RHODES
Plaintiff,
VS.

Civ. Action No. 4:13-cv-01626

NORTHWEST DIAGNOSTIC
CLINIC, P.A.

w W W W W W W W W W

Defendant.

MEMORANDUM & ORDER

This case arises out of Plaintiff Vanessa Evans-Rhodes’s (“Plaintiff's” or “Ms. Evans-
Rhodes’s”) employment with — and terminatiby — Defendant Northwest Diagnostic Clinic,
P.A. (“Defendant” or “NorthwesDiagnostic”). Before the @urt is Defendant’'s Motion to
Dismiss the First Amended Complaint. (Dddo. 14.) After considering the Motion, all
responses and replies, and tpplicable law, theCourt concludes thahe Motion should be
GRANTED.

. BACKGROUND"

A. Factual Background

Most of the relevant factseset out in the Court’s firélemorandum & Order (Doc. No.
12); the Court assumes familiarity with thdbcument. The First Amended Complaint
(hereinafter “FAC”) does providsome relevant addition detailsowever, regarding Plaintiff's
troubles at Northwest Diagnostidt explains that, from the a@tt of her tenure, “Sonya Taylor
spoke to Plaintiff and other African Amesics in a demeaning manner, often questioned

[Plaintiff's] work, and generally treated her and Adrican American co-wdker as if they were

! For the purposes of a motion to dismiss, the Cakes Plaintiff's factual allegations as truBell Atl. Corp. v.
Twombly 550 U.S. 544, 556 (2007).
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inferior.” (Doc. No. 13 { 8.) On the otherrtth it alleges that “Ms. Sonya Taylor treated non-
African American co-workers ia preferential manner.”Id.)) The FAC goes on to allege that
supervisor Pam Audish permitted Taylor “togbe supervising Plaintiff and another African
American co-worker” and that “[d]espite thact that Ms. Taylor was simply a co-worker and

not situated in a position with @@l supervisory authority overdtiff . . . Taylor was allowed

to require Plaintiff and her African Americanunter-part, Ms. Johnson, to give her full access

to their calendars so that she could track and monitor their work load and general whereabouts.”
(Id. 1 9.) Taylor did notugervise colleagues who wamet African American.Id.

The FAC also clarifies the nature of thehly offensive comment referenced in the
original complaint. Plaintiff alleges thattiring a discussion regang weight, Ms. Taylor
stated that she was analyzing her weight byitevpeople’s standards’ and Plaintiff would not
understand because she was African Americaid: 1( 10.) The FAC reiterates that Plaintiff
“immediately complained about the discriminatdsghavior to her supésor, Pam Audish.”
(Id. T 12.) Plaintiff also complained to the HumResources Director, Kim Taylor, about Sonia
Taylor’'s “discriminatory behdor as well as [a] raciBl derogatory comment.” Id. § 14.)
Plaintiff avers that when she “attempted to ledgr complaint with hesupervisor, Ms. Audish
as well as Kim Taylor . . . Plaintiff had aas®nable good faith belighat Sonia Taylor’s
discriminatory behavior towards African Amegin employees as well as the discriminatory
comment made directly to her was wwillal and illegal in the workplace.”ld. § 15.)

Further, the FAC pleads that, within four dayfsPlaintiff’'s complaints, Audish “issued
Plaintiff a written reprimand for taking too mutime off” and that “Audish and the company’s
general counsel, Mr. Jonathan Ishee[,] hadtleraintimidating conversation with Plaintiff [to

the effect] that she was a bad employee because of her abseite$.17() The FAC adds that



“[t]his was disconcerting to Rintiff as prior to her employent she had made it abundantly
clear to Ms. Audish that she needed a flexgakedule because she also had a second jmh)” (

The FAC also alleges that, “instead of addieg and investigating Plaintiff's complaint,
her supervisor, Ms. Audish, allowed Sonya bayto have free reign to supervise her.
Specifically, Plaintiff could no longer complete any duties unless Ms. Stelggated her to do
so.” (d. f 18.) And, it alleges thdMs. Sonya sent emails to Ms. Amy Hullet stating that
Plaintiff along with another African Americaco-worker, Ms. Ge@ia Johnson[,] were
incompetent and were incapaladgperforming their jobs.” I¢l. § 19.) Moreoverit avers that
“Ms. Taylor had all of [Plaintiff's] work aswvell as Ms. Georgia dmson’s work shredded
because [Sonia Taylor] considered it ‘trashId. ( 20.)

Additionally, the FAC explains that, followinger complaint to Ms. Audish, Plaintiff was
moved to a new cubicle and hemnaeighbor was told “not to tato Ms. Rhodes or at least to
keep it to a minimum.” 1¢. § 21.) And, whereas Ms. AudisHegledly made few trips to that
part of the office prior to Plaiiit being moved there, she purpaitg began “visit[ing] that area
numerous times per daily” after Plaintiff was relocatettl. { 22.) Plaintiff asserts that, once
she was terminated, Ms. Audish stoppegitivig that area with such frequencyd. (T 23.)

The FAC provides new details alidRlaintiff's termination as well. It alleges that, while
Defendant has claimed dhtiff was fired for eating at hedesk, an eye witness reports that
Plaintiff was doing no such thing @nvas in fact only working. Iq. 1 23.) Further, Ms. Audish
allegedly “approached Plaintiff ia really ‘ugly accusatory manrieand requestedhat Plaintiff

leave before she summahkluman Resourcesld()



B. Procedural Background

Plaintiff avers that she has filed a ChaajeDiscrimination with the EEOC and that the
EEOC made a Determination of Retaliation in heofaand issued a notiad right to sue. I€.
11 4.) Plaintiff filed her original compldinn this Court on June 3, 2013, alleging race
discrimination and retaliation, pursuant to bdtitle VIl of the Civil Rights Act of 1964, 42
U.S.C. § 2000et seqand 42 U.S.C. 8§ 1981, and a hostilerkvenvironment under Title VII.
(Doc. No. 1) Defendants moved in July desmiss under Federal Rule of Civil Procedure
12(b)(6) (Doc. No. 5), and the Cougptanted that motion in part adénied it in part. (Doc. No.
12.) It allowed the race discrimination claitetsgo forward but dismissed the retaliation and
hostile work environment causes of actioid.)( It granted Plaintiff leave to replead, which she
timely did. (Doc. No. 13.) Defendant then dilés Motion to Dismiss the Amended Complaint.
(Doc. No. 14.)
1. LEGAL STANDARD

The Court set forth the standard for a motion to dismiss for failure to state a claim in its
first M&O. A court may dismiss a complaint far‘failure to state a alm upon which relief can
be granted.” Fed. R. Civ. P. 12(b)(6). “Borvive a Rule 12(b)(6) motion to dismiss, a
complaint ‘does not need detalléactual allegations,” but mugtrovide the plaintiff's grounds
for entitlement to relief — including factual allegations that when assumed to be true ‘raise a
right to relief above th speculative level.” Cuvillier v. Taylor 503 F.3d 397, 401 (5th Cir.
2007) (quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)). That is, a complaint must
“contain sufficient factual matter, accepted as truestate a claim to relief that is plausible on
its face.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotidigvombly 550 U.S. at 570). A

claim has facial plausibility “when the plaintiffieads factual content that allows the court to



draw the reasonable inferenibat the defendant is liabter the misconduct allegedIgbal, 556
U.S. at 678 (citingTwombly 550 U.S. at 556). The plausibil standard “is not akin to a
‘probability requirement,” though it does requingore than simply a “sheer possibility” that a
defendant has acted unlawfullyld. at 678 (quotingTwombly 550 U.S. at 556) Thus, a
pleading need not contain detailattual allegations, but musttderth more than “labels and
conclusions, and a formulaic recitation of theneénts of a cause of action will not do.”
Twombly 550 U.S. at 555 (citation omitted).

As for a motion to dismiss for lack of sebj-matter jurisdiction, “[a] case is properly
dismissed under Rule 12(b)(1) when the coaok$ the statutory or constitutional power to
adjudicate the case.Home Builders Ass’n of Miss.,dnv. City of Madison, Miss143 F.3d
1006, 101 (5th Cir. 1998). A finding that theuct lacks subject mattgurisdiction may be
based upon: (1) the complaint alone; (2 ttomplaint supplemented by undisputed facts
evidenced in the recarar (3) the complaint supplementbyg undisputed facts plus the court’s
resolution of disputed factsBarrera-Montenegro v. United States} F.3d 657, 659 (5th Cir.
1996). The burden of proof for a Rule 12(b)(1) motion to dismiss is on the party asserting
jurisdiction. Ramming v. United State281 F.3d 158, 161 (5th Cir. 2001).

[11.  ANALYSIS

A. Hostile Work Environment

Defendant has moved to dismiss Plaintiff's tileswork environment claim for lack of
subject matter jurisdiction, arguintpat Plaintiff failed to iclude that claim in her EEOC
Charge. (Doc. No. 14 at 7.) “It is well-settlectitourts have no jurisdiction to consider Title
VII claims as to which the aggrieved pattgs not exhausted administrative remedieNat’l

Ass’n of Gov't Employees v. City Pub. Serv. Bd. of San Antonig4Dei.3d 698, 711 (5th Cir.



1994). The Fifth Circuit has “helthat ‘a judicial complainfiled pursuant to Title VII may
encompass any kind of discrimination like or refate allegations contained in the charge and
growing out of such allegation during thengency of the case before the Commissiond.
(quoting Sanchez v. Standard Brands, Ii€31 F.2d 455, 466 (5th Cir. 1970)). Courts are to
“interpret[] what is properly embraced in rew of a Title—VII claim somewhat broadly, not
solely by the scope of the administratieharge itself, but by the scope of the EEOC
investigation which ‘can reasonably be expectedrtiw out of the charge of discrimination.”
Pacheco v. Mineta448 F.3d 783, 789 (5th Cir. 2006) (quotiBgnchez431 F.2d at 466).
Indeed, the court of appeals has asked that loagts“engage in fact-iehsive analysis of the
statement given by the plaintiff in the adminagive charge, and looKightly beyond its four
corners, to its substance rather than its lablel. (citations omitted). Underlying the exhaustion
requirement is the idea that hahe EEOC and Defendant desengtice of Plaintiff's claims,
the former so that it can conduct a proper invasiog and the latter so that it can ameliorate
practices deemed to be improper anagitessary, ably defend itself in court.

Here, Plaintif's EEOC Chage only referenced the one comment about “White people’s
standards” for weight and Plaintiff’'s ultimately futile attempt to seek redress from her supervisor.
(Doc. No. 14-1 at 2.) She checked the Isdfoe race discrimination and retaliatioldl. There is
nothingin that Charge itself thatould suggest that the EEOC needs to investigate whether a
hostile work environment existed or indicateDefendant that it mighhave a problem more
pervasive than one insensitive employee.

Nevertheless, Plaintiff maintains that shleged facts sufficient to support a hostile work
environment claim in handwrittenotes that she attached ter EEOC intake questionnaire.

(Doc. No. 15 at 10.) The Fifth Circuit has mafinitively ruled on whether that questionnaire,



or notes attached to it, can be considerednalyzing whether adminrsitive remedies have
been exhausted. A fairly recent Northern DistatiTexas case surveyed relevant Fifth Circuit
and district court precedenha decided that, “when deterrmg whether a claim has been
exhausted . . . the court may alsansult related documents, suah a plaintiff'saffidavit, her
response to the EEOC questionnaa&ed attachments to the response, when (1) the facts set out
in the document are a reasonatb@sequence of a claim set foih the EEOC charge, and (2)
the employer had actual knowledgéthe contents of the docemt during the course of the
EEOC investigation.” Hayes v. MBNA Tech., IncNo. CIV.A.3:03-CV1766-D, 2004 WL
1283965, *6 (N.D. Tex. June 9, 2004). At least ooercwithin this district has relied on the
rule announced itHayes Cooper v. Wal-Mart Transp., LLG62 F. Supp. 2d 757, 773 (S.D.
Tex. 2009) (considering handwrittemotes attached to the chargself, not tothe intake
guestionnaire)see also Martin vI'yson Foods, IncNo. CIV.A. H-10-2047, 2011 WL 1103657,
at *3 (S.D. Tex. Mar. 23, 2011(pdhering to rule announced Hhayeg. This Court will do
likewise.

Consequently, the focus turns to whetherfdws in Plaintiff's hadwritten notes are a
reasonable consequence of airdl set forth in the EEOC charge and whether Northwest
Diagnostic had actual knowledge of the @ms$ of the document during the EEOC
investigation. The Court answehe first in the affirmativehut the second in the negative.

First, that Plaintiff would complain of Ms. Taylor's treatment over time, and seek to
show all examples of how Ms. Jlar and Ms. Audish may have thomething against her, is a
clear consequence of her race discriminatioaintl In the handwritten notes, Plaintiff

complained of the following:

2 The copies of the notes that Plaintiff has submitted are barely legléeD@c. No. 15-1 at 1-4.) Plaintiff has
provided a lengthy summary of what those notes assegDpc. No. 15 at 10-12), though, of coursemmary
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e Requests for supplies made by African Ammans were not processed nearly as
expeditiously as thogeade by Ms. Taylor;

e Ms. Taylor decided to shred documents tRkintiff and Ms. dhnson, the other African
American employee, worked on for months;

¢ Plaintiff and Ms. Johnson had to share accesiseio calendars with Ms. Taylor but were
not afforded a reciprocal privilege;

e Ms. Taylor sent Plaintiff “demanding andrdlicting e-mails” requesting to dictate when

she worked on various assignments;

Ms. Taylor told Rhodes and Johnson thatthould not work together as a team;

Ms. Taylor “changed [Plaintiff'sjvork process at her leisure”;

Ms. Taylor told Plaintiff to perfornmock audits instead of real ones;

Ms. Audish “created a hostienvironment by” allowing MsTaylor’s allegedly improper

treatment to continue.

Ms. Audish allowed Ms. Tayladio single out Plaintiff;

e Ms. Taylor sent Amy Hullet an e-mail that said Plaintiff and Ms. Johnson were
incompetent and incapable of doing their jobs;

e On her last day working for Defendant, Rl#f was accused of eating at her desk and
then was told to “leave, leave now” eilse Ms. Audish would “get HR".

(Doc. No. 15-1 at 1-4.) The @d has little doubt that thesalegations are a “reasonable
consequence” of Plaintiff's claim that she vaiscriminated against on the basis of race.

But, second, with respect to whether Defent had actual knowledgé the allegations
made in the handwritten notes, Plaintiff's argums flounder. Plairffirelies upon notes taken
by Northwest Diagnostic’s Human Resources Depant as evidence of that knowledge. None
of the allegations made in the handwritten notes, however, is explicitly discussed in the HR
notes. To be sure, the noteslicate that HR knew that Plaifitand Ms. Taylor did not get
along, that Plaintiff believed M§.aylor was “treating her in aimferior manner and like she is
incompetent,” that Ms. Taylor's desk was mdvaway from Ms. Johnson’s, and that Plaintiff
was frustrated by how Ms. Audish handled Plé#fistcomplaint. (Doc. No. 15-2 at 1.) The HR

notes also reveal that Defendant knew about Ms. Taylor's alleged “white people standards

comment.Id.

means that the Court has not been provided with an esasttipt of what the notes say. Still, Defendant has not
taken issue with Plaintiff's account what the notes say; Defendant insteaglias that the notes are insufficient to
provide notice of the hostile work environment claim.
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Keeping in mind that Plaintiff bears the Han here, without gréax overlap between
Plaintiff's handwritten notes and the HR notes, ¢batents of the latter are insufficient to show
that Defendant had actual knowledge of thegall®ns made in the former. That Defendant
knew that Plaintiff did not get alongith Ms. Taylor is vastly diffeent from knowledge of all of
the specific events discussed in Plaintiff's eoot And that Defendant clearly knew of an
unpleasant interpersonal relationship is haetipugh to put it on noticef a potential hostile
work environment claim. Had the HR notes revealed full knowledge of each and every
occurrence described in Plaintiff's notes, the outcomg have been different. But, because the
most that the Court can say is that a menob&efendant's Human Resources Department knew
of the general tenor of Plaintiff's allegatioftsgannot conclude that Defendant possessed “actual
knowledge of the contents of the documentmythe course of the EEOC investigation.”

In sum, the Court will not rely on the ridwritten notes attached to Plaintiffs EEOC
intake form. It must therefore conclude tlRiaintiff failed to administratively exhaust her
hostile work environment claim. It is dismissed.

B. Retaliation

As the Court explained in its first M&O, to establisip@ma faciecase of retaliation
under Title VII, Plaintiff must showhat “(1) she partipated in an activity protected by Title
VII; (2) her employer took aradverse employment action agsti her; and (3) a causal
connection exists between the protected dgtand the materially adverse actionAryain v.
Wal-Mart Stores Texas LB34 F.3d 473, 484 (5th Cir. 2008). “Protected activity is defined as
opposition to any practice rendered unlawful by T#le including making a charge, testifying,
assisting, or participating i@ny investigation, proceeding, loearing under Title VII.”” Ackel v.

Nat’'l Communications, In¢c339 F.3d 376, 385 (5th Cir. 2003) (quoti@geen v. Administrators



of the Tulane Educational Fun@84 F.3d 642, 657 (5th Cir. 2002)). The Court added that
Plaintiff need not have pleaded all the elemeftetaliation to survive a motion to dismiss, but
“the Court may exmre the plaintiffsprima facie case at the dismissal stage to determine
‘whether the plaintiff can ever meet his initial burden to establishinaa faciecase.” Brantley

v. Kempthorng No. CIV.A. 06-1137ESH, 2008 WR073913, at *6 (D.D.C. May 13, 2008)
(quotingRochon v. Ashcrof819 F. Supp. 2d, 23, 29 (D.D.C. 2005)).

In that earlier M&O, the Court found thataiitiff had pleaded that Defendant took an
adverse employment action against her and tiratCourt could infer a causal relationship
between the two. The Court was unsure, h@rewhether Plaintiff expressed “opposition to
any practice rendered unlawful by Title VII . . .participat[ed] in any investigation, proceeding,
or hearing under Title VII.” AcKe339 F.3d at 385 (citation omitted).

The Court noted that the first clause, thecatbed ‘opposition clausewas at issue.
“Magic words are not required, but protected oppms must at least alean employer to the
employee’s reasonable belief that unlawful discrimination is at issBeoWwn v. United Parcel
Serv., Inc, 406 F. App’x 837, 840 (5th €i2010). The Court thusxplained that, to state a
viable retaliation claim, Plaiiit needs to have believed that the comment she reported
constituted an unlawful employment practicendfeven if she did, her belief cannot run counter
to settled federal law. Theo@rt inferred that Plaintiff subgtively believed she was opposing
an unlawful employment practic&ut, it held that the eventsdtiff had reported could not, as
a matter of law, amount to race discriminationaar actionable hostile work environment. It
therefore determined that Plaintiff had not plea sufficient facts fromwvhich this Court could

infer a plausible retaliation claim.
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All that has changed since the first M&O isitlthe FAC indicates that Plaintiff told her
supervisor not just of one offensive comment, &lgo of Ms. Taylor's “differing standard of
treatment toward African American employeeg¢Doc. No. 13 § 12.) Th€ourt explained in its
first M&O why a single racially insensitive oament could not on its own support a hostile work
environment claim, and thus that it could rMm¢ said that Plaintiff opposed an unlawful
employment practice as is necegstor a retaliation claim. Tt Plaintiff has added to her
Complaint that she opposed a colleague’s dapatreatment of white and African American
individuals has not changed tl@ourt's mind. The Fifth Cirat has made quite clear that
evidence, or allegations, as the Court construgkdrpresent posture, of “disparate treatment”
cannot be equated with the sort of evidenoe,allegations, of “racially discriminatory
intimidation, ridicule or insult” necessary substantiate a hostile work environment claim.
Fentroy v. Dillard Tex. Operating Ltd. P’shig77 F.3d 1373, 2001 WL 1485798, at *3 (5th Cir.
2001) (unpublished)see also Broussard v. Tex. Dep’t of Criminal Justie. CIV.A. H-04-
1059, 2006 WL 1517532, at *7 (S.D. Tex. May 30, 2006) (Ellison, J.) (appgntoy).

In short, the Court does not find it “plalbie” that Plaintiff opposed a hostile work
environment, such as would badependently actionable, and thGRANTS Defendant’s
Motion to Dismiss Plaintiff's retaliation claim.

V. LEAVE TO AMEND

Federal Rule of Civil Procedure 15 providésit this Court “should freely give leave
when justice so requires.Cole v. Sandel Med. Indus., LL@13 Fed. App’x. 683, 688 (5th Cir.
2011) (quoting Fed. R. Civ. P. 15(a)(2)). In ddesing whether to grdrleave to amend, the
Court may weigh multiple factorgcluding undue delay, bad faith or dilatory motive, repeated

failure to cure deficiencies, undue prejudice, and futiltyimm v. Jack Eckerd Cor@, F.3d
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137, 139 (5th Cir. 1993%ee also United States ex rele@t v. Cardinal Health, In¢625 F.3d
262, 270 (5th Cir. 2010) (holdinthat denial of leave to @nd may be appropriate when
amendment would be futilegtripling v. Jordan Prod. Co., LL234 F.3d 863, 873 (5th Cir.
2000) (holding that a proposed amendment is fiftifthe amended compilat would fail to state
a claim upon which relief can be granted”). Becdeisatiff has already been afforded a chance
to replead both of these claims, and has again failed to survive a motion to dismiss, the Court
now believes amendment would be futileeave to replead is therefdB&ENIED.
V. CONCLUSION

For the foregoing reasons, Defendant’s Motion to Dismi€&RANTED. Those claims
areDISMISSED WITH PREJUDICE. The case, however, should mat closed, as Plaintiff's
race discrimination case survivéte initial Motion to Dismiss.

IT 1SSO ORDERED.

SIGNED at Houston, Texas on this 19th day of February, 2014.

@@CL{,&N

KEITH P. ELLISON
UNITED STATESDISTRICT COURT JUDGE
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