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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

W DOUGLAS MATTHEWS, et al,

Plaintiffs,

VS. CIVIL ACTION NO. 4:13-CV-2311

LFR COLLECTIONS LLC,et al,

w W W W W W W W

Defendants.

OPINION AND ORDER

Pending before the Court are Defendants LFR CatlestLLC (“LFR”) and Partner
Reinsurance Ltd.’s (“PartnerRe”) Motion to Dism(&c. 11) and Defendants Stillwater Capital
Partners, LLC, Stillwater Funding, LLC, Gerova AsBacked Holdings, LP, formerly known as
Stillwater Asset-Backed Fund, LP, Richard Rudy adack Doueck’s (collectively, the
“Stillwater Defendants”) Motion to Dismiss (Doc. )21Having considered the motions and
responses, the facts in the record and the appdidalow, the Court concludes Defendants’
Motions to Dismiss (Docs. 11, 21) should be granted
l. Background

This is a suit for injunctive relief and damagessiag out of an unpaid loan. Plaintiff-
debtors The Matthews Law Firm and W. Douglas Mawthécollectively “MLF”) seek to enjoin
a judgment enforcing the loan issued by the NewkYo@ounty Supreme Court on grounds of
violations of Plaintiffs’ constitutional rights ued the Fourteenth Amendment, inter alia. On
October 17, 2007, MLF entered into a $2 millionaling commercial loan facility for MLF'’s
working capital, set forth in a Credit Agreemenb(D11, Exh. A at 66), Note (Doc. 11, Exh. A

at 60), Security Agreement (Doc. 11, Exh. A at Z)d Unlimited Guarantee signed by Mr.
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Matthews. Doc. 11, Exh. A at 93. The Credit Agreetp@ovides the Lender “sole discretion” to
approve draw requests (Doc. 11, Exh. A at 66, B3, ahd states MLF “may not make any
borrowings” after July 17, 2009. Doc. 11, Exh. A74t MLF made 22 draw requests prior to
July 17, 2009, totaling $1,999,843.13, which waredied. Doc. 11, Exh. A at 105-130. MLF
made 4 requests after July 17, 2009, totaling 88808, of which $185,000 was funded. Doc.
11, Exh. A at 117-118. On October 17, 2009, MLHRefhito pay off the loan on maturity.
Pursuant to the loan documents (Doc. 11, Exh. 82aB6), LFR filed suit in New York County
Supreme Court. Doc. 11, Exh. A at 498. On March218,2, Judge Barbara R. Kapnick entered
summary judgment against MLF of $2,224,858.76 pkggudgment interest and costs. Doc. 11,
Exh. A at 26. The judgment incorporated an orahguin which the judge found:

Obviously, this agreement was a very -- was a \&@ear agreement. It was

certainly signed by a lawyer and engineered bynafilan. That is what they did,

they lent money to the law firm, and . . . the Ided matured. The loan clearly

says in the paragraph pointed out by Plaintiffsurtgel that the borrower

understands that and acknowledges that the maKiagyloan shall rest in the

sole discretion of the lender. . . . Certainlystinas an arm’s length agreement.

It's very clear what Plaintiff does and very cleghat Defendant does. And,

unfortunately, | do think that the documents wdeady conceived to be subject

to motions for summary judgment in lieu of comptasnd | don’t think anything

that you have argued, with all due respect, wonldriy way convince me to go

the other way.
Doc. 11, Exh. A at 43-44. The court granted a Imgaon a motion for reargument, in which it
directed the parties to mediation under a 30-day. €2oc. 11, Exh. A at 588. During that time,
MLF’s counsel withdrew for lack of payment. Doc., Exh. A at 867. On January 28, 2013, the
court held a telephone conference with the paatmesaffirmed its earlier judgment. Doc. 11,
Exh. A at 567. MLF appealed both orders, and bathevunanimously affirmed by the New
York Appellate Division. Doc. 32-1. On June 10, 20the New York Court of Appeals denied

leave to appeal. Doc. 34-1. Meanwhile, LFR filggesition to enforce the judgment in the 55th
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Judicial District Court of Harris County. Doc. 12xh. H. MLF responded with a motion for new
trial, a motion for a stay, and counterclaims segldn injunction against the New York
judgment and damages. Doc. 12, Exh. I; Doc. 13sEXh O. On July 12, 2013, the Harris
County District Court denied MLF’s motion to stayfercement of the New York judgment.
Doc. 16, Exh. V. On September 9, 2013, on a mdbowglarification, the Harris County District
Court dismissed MLF’s counterclaims. Doc. 16, EXhMeanwhile, on August 8, 2013, MLF
filed a complaint in this Court asserting identiclims as alleged in its counterclaim in the
Harris County District Court.Doc. 1.
Legal Standard

“To survive a motion to dismiss, a complaint mushtain sufficient factual matter,
accepted as true, to ‘state a claim to relief thailausible on its face.’Ashcroft v. Igbal 556
U.S. 662, 678 (2009) (quotirigell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). Factual
matter is limited to “documents attached to or mpooated in the complaint and matters of
which judicial notice may be takenU.S. ex rel. Willard v. Humana Health Plan of Texas,
336 F.3d 375, 379 (5th Cir. 2003).
. Discussion

A. Res Judicata

A federal court determining the preclusive effe€taoprevious state court judgment
applies the state law of res judicatdainscott v. Dall. Cnty.408 F. App’x. 813, 815 (5th Cir.

2011). Under Texas law, res judicata has threeeaitsn (1) a prior final judgment on the merits

! MLF’s current complaint alleges (1) violation afelprocess, (2) damages under §1983, (3) RICOtivink (4)
conspiracy, (5) breach of contract, (6) fraud,dfprney’s fees, and (8) actual and punitive darmaec. 1. MLF's
Second Amended Counterclaim alleges (1) violatiothue process, (2) damages under §1983, (3) RIG@tions,
and (4) conspiracy. Exh. U. MLF’s Original Countaim in the Harris County District Court, re-allegm the
Second Amended Counterclaim, alleges (5) breaclomifact, (6) fraud, (7) attorney’s fees, and @yal and
punitive damages. Exh. N.

3/13



by a court of competent jurisdiction; (2) identdlyparties or those in privity with them; and (3)
a second action based on the same claims as wseel @ could have been raised in the first
action.” Amstadt v. U.S. Brass Cor@19 S.W.2d 644, 652 (Tex. 1996). Here, the T&xasict
Court reached a final judgment on the merits of MLdéfue process, 8 1983, and RICO claims
against identical parti€sDoc. 16, Exh. USee Mossler v. Shield818 S.W.2d 752, 754 (Tex.
1991) (per curiam) (“[I]t is well established thatdismissal with prejudice functions as a final
determination on the merits.”). Under New York laes judicata provides that “once a claim is
brought to a final conclusion, all other claimssarg out of the same transaction or series of
transactions are barred, even if based upon differeories or if seeking a different remedy.”
O’Brien v. City of Syracuse429 N.E.2d 1158, 1159 (1981). Here, the New YGdunty
Supreme Court reached a final conclusion on thetsnegfr MLF’s remaining claims of breach of
contract, fraud, and actual and punitive damagesmel all of which arose from MLF's
purported right to make draw requests which thertcoejected under the clear terms of the
Credit Agreement. Doc. 11, Exh. A at 43-44.

MLF's due process and § 1983 claims also fail urtler largely redundahtRooker-
Feldman doctrine, which bars a party who losegatescourt “from seeking what in substance
would be appellate review of the state judgmera idnited States district court, based on the
losing party’s claim that the state judgment itsetflates the loser’s federal rightslbhnson v.
De Grandy 512 U.S. 997, 1005-1006 (1994ge Bogney v. Jone304 F.2d 272, 274 (5th Cir.
1990) (“The federal civil rights laws do not progid vehicle to attack state court judgments nor

to sanction the conduct of state court judges &oas taken within the scope of their judicial

2 The Defendants apart from LFR are separatelydiateThird Party Defendants in the First Amendedr@erclaim
filed in the state District Court, which was reegléd in the Second Amended Counterclaim. Doc. b, ; Doc.
16, Exh. U.

% See'Res Judicata Between State and federal courts—KBeBeldman™: Res Judicata as Jurisdiction,” 18B
Wright & Miller, Fed. Prac. & Proc. Juris. § 44692d ed.).
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authority.”); Carbonell v. Louisiana Dept. of Health & Human R&§.2 F.2d 185, 189 (5th Cir.
1985) (Section 1983 claim “challenging an advetsgescourt judgment on the theory that the
state administrative action therein upheld violated plaintiff's constitutional rights . . .
necessarily invites appellate review of the detaathons of federal rights by the Louisiana court
of appeal. That review is beyond the jurisdictiopalle of the federal district court.”).

B. Failure to State a Claim

In addition, all of MLF’s claims fail to meet thégousibility requirement of Rule 12(b)(6).
The claims for breach of contract, fraud, and dcnd punitive damages are not plausible under
the terms of the Credit Agreement, which specifjcdisclaim any unilateral right of MLF to
make draw requests (Doc. 11, Exh. A at 66, 73an@)waive MLF’s right to counter-sue. Note,
Doc. 11, Exh. A at 62 (“The Borrower also waives thght to interpose any setoff or
counterclaim of any nature.”).

The undersigned also waives the right to inter@sedefense, including but not

limited to, those defenses based upon fraud orstayte of limitations or any

claim of laches and any setoff or claim, deductiorcounterclaim of any nature

or description in any action or proceeding ins#itlby the Lender with respect to

this guaranty or any matter arising herefrom tatieg hereto.
Personal Guaranty, Doc. 11, Exh. A at 96.

In any litigation or legal proceeding arising ot or relating to, this agreement

or any of the Liabilities or Security, in which theender and the undersigned

shall be adverse parties, the undersigned waiwesdht to interpose any defense,

set-off or counterclaim of any kind not directlysimg herefrom or therefrom . . . .
Security Agreement, Doc. 11, Exh. A at 82. MLF gdle based on Stillwater’s “reputation and
self-marketing” MLF “believed that Stillwater haldet financial capital to continue funding the
loans under the contract no matter what the gemm@homic climate might be.” Doc. 29 | 1.
MLF does not, however, allege draw requests wdtesed during the term of the credit facility.

MLF alleges when draw requests were refused, #ferterm of the credit facility, Stillwater
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“continued to charge MLF a 2% fee in order to maimta reserve account to insure that funds
were available to fund Plaintiffs draw request. D@9 § 2. The Loan History, however,
indicates the cited 2% (23.25% per annum) “fee” aetsially the default interest rate. Doc. 11,
Exh. A at 105-130, Doc. 11, Exh. A at 62. MLF does allege racketeering or collection of an
unlawful debt under RICO, much less meet the reguireightened pleading requirements under
the statute. 18 U.S.C. § 196&/helan v. Winchester Prod. C819 F.3d 225, 229-31 (5th Cir.
2003). MLF’s due process and 8§ 1983 claims, whithck the judgments and apparently the
integrity of the New York and Texas courts, arealsthout merit, as discussed below in regard
to sanctions.SeeDoc. 22 (“[T]he actions of the New York Court argktHarris County District
Court . . . violates MLF"S [sic] due process exp#ions . . . .”; citingDavis v. Bayless & Stokes
(5th Cir. 1995) (“Private individuals who conspisth state officials are not entitled to share in
the judges’ immunity from suit.”) (citinparks v. Duval County Ranch Co., |r&04 F.2d 976
(5th Cir. 1979) (“the doctrine of judicial immunitipr persons who conspire with judges is
without foundation in either reason or authority”))).

C. Attorney’s Fees

Both parties seek attorney’s fees. LFR seeks aysriees under the Note, which states:

The Borrower agrees that if an attorney is retaitoeeinforce or collect this Note

or any other obligations by reason of non-paymériiie Note when due or made

due hereunder, a reasonable attorneys’ fee shalalekin addition, which fees

shall be computed as follows: 15% of the principaterest and all other sums

due and owing to the Lender or holder or the realsienvalue of the attorneys’

services, whichever is greater.
Doc. 11, Exh. A at 62see alscCredit Agreement, Doc. 11, Exh. A at 75 (“The Baveo . . .
shall . . . reimburse the Lender for all legal exges incurred by the Lender in connection with
the preparation and enforcement of this letter thedother Loan Documents.”). LFR states it is

“willing to accept” $382,629.56 in attorney’s feas the greater of 15% of amount due and
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reasonable fees. Under New York law, provision®an documents for reasonable expenses in
collecting a debt have “long been recognized aduaand proper.”C.I1.T. Leasing Corp. v.
Brasmex - Brasil Minas Express LTDA3 CIV. 5077(DAB)FM, 2007 WL 840287 (S.D.N.Y.
Mar. 20, 2007) (internal citations omitted). Sugbravision, however, is strictly construed, since
payment of fees is “in derogation of the normalspraption that each party will be required to
bear its own fees.Kleinberg v. Radian Group, IncO1 CIV.9295 RMB GWG, 2003 WL
22420501 (S.D.N.Y. Oct. 24, 2003gport and recommendation adopiedil CIV.9295 RMB
GWG, 2003 WL 22723014 (S.D.N.Y. Nov. 18, 2003)i(gtF.H. Krear & Co. v. Nineteen
Named Trs.810 F.2d 1250, 1263 (2d Cir.1987)). Like TexasrtUNew York courts apply a
reasonableness test to fixed percentage fe¢s. Krear, 810 F.2d at 1263see Diamond D
Enterprises USA, Inc. v. Steinsva&j9 F.2d 14, 20 (2d Cir. 1992) (citing cases ol “fee
awards of fifteen to thirty percent of the amoumicavered are not automatically held
reasonable”)Fed. Deposit Ins. Corp. v. Park Lane Realty Asdesig@2 A.D.2d 788, 789, 421
N.Y.S.2d 611, 613 (N.Y. App. Div. 1979) (holdingaas incumbent on lower court to conduct a
hearing on reasonableness of provision for fe@énaimount of 15% of Note)r-ed. Deposit Ins.
Corp. v. Hyer 66 A.D.2d 521, 530, 413 N.Y.S.2d 939, 944 (N.YppADiv. 1979) (same);
Equitable Lumber Corp. v. IPA Land Dev. Corf8 N.Y.2d 516, 521, 344 N.E.2d 391, 395
(1976) (30% fee not necessarily reasonable sirade thie timeof contracting the attorney’s fees
were arguably incapable of estimation. The amoequired for attorney’s fees would vary with
the nature of the defaulting party’s breach.”)dtermining reasonableness of fees, New York
courts begin with a lodestar calculation and cogrs@ “variety of factors . . . including the
difficulty of the questions involved; the skill reiged to handle the problem; the time and labor

required; the lawyer’s experience, ability and tegian; the customary fee charged by the Bar
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for similar services; and the amount involved:’H. Krear, 810 F.2d at 1263see also
Expeditors Intern. of Washington, Inc. v. Rubietsstime Co., In¢c.03 CV 3333(SLT)WDW,
2007 WL 430096, at *1 n.2 (E.D.N.Y. Feb. 2, 200Mlgw York courts frequently look to
federal case law in determining whether an awardttoiney’s fees is reasonable Gillberg v.
Shea 95 CIV. 4247 KMW, 1996 WL 406682 (S.D.N.Y. May,31996) (granting fee award of
$6,000 in loan default cause where $9,000 was stgdeand “the amount in controversy on
plaintiff's claim is $100,000, the amount of the tloand defendant’s liability on the Note
involved simple factual and legal issues (indeaedyally no dispute)”);C.I.T. Leasing Corp. v.
Brasmex - Brasil Minas Express LTDA3 CIV. 5077(DAB)FM, 2007 WL 840287 (S.D.N.Y.
Mar. 20, 2007) (granting fee award of $482,840.86 litigation of unpaid past and future
payments and related costs of $11,731,386.46, basedarket rates in New York and Brazil);
Libra Bank Ltd. v. Banco Nacional De Costa Ric#. 3570 F. Supp. 870, 896 (S.D.N.Y. 1983)
(granting fee award of $425,200 where $531,500 negsiested, “a reduction of 20%” due to
overstaffing in case arising from default of $40liom loan to the government of Costa Rica);
see also Fed. Deposit Ins. Corp. v. Hadd7 F.2d 1153, 1158 (4th Cir. 1991) (rejectin@§ol5
award of $272,035 where proved fees were only $9,8tating 15% provision “amounts to a
windfall, or even a penalty, that the District adl@mbia courts will not permit.”). Creditors may
not recover on contractual attorney’s fees untpemses have actually occurrddead v. First
Trust & Deposit Cq.60 A.D.2d 71, 78, 400 N.Y.S.2d 936, 939 (N.Y. Apiv. 1977).

D. Sanctions

LFR also seeks attorney’s fees under Rule 11(lgroands of frivolous and subjectively
false pleadings. In particular, LFR argues MLF gdié three falsehoods: (1) “they were deprived

of the right to submit evidence at oral argumeli2) “they were required to post a bond to

8/13



litigate in the New York Supreme Court,” and (3) afegation by MLF that “LFR claimed it
was a holder in due course.” Doc. 11 at 40.

In regard to the first allegation, MLF stated thewNYork decision was made in a
“summary proceeding under New York procedural ldang no substantial due process, no
discovery, no counterclaims and no method of prtesgrvidence into the record at the time of
the summary judgment hearing.” Docs. 1 1 9; 22 $9%61 6. Judge Kapnick’s ruling was made
under an expedited procedure for loan default caséled summary judgment in lieu of a
complaint, provided by Section 3213 of New York ICRractice Law and Rules:

When an action is based upon an instrument fop#ynent of money only or

upon any judgment, the plaintiff may serve with stenmons a notice of motion

for summary judgment and the supporting papersem o6f a complaint. The

summons served with such motion papers shall reghie defendant to submit
answering papers on the motion within the time gred in the notice of motion.

N.Y. C.P.L.R. 3213 (McKinney);Schulz v. Barrows730 N.E.2d 946, 948 (N.Y. 2000)

(characterizing procedure as a “‘motion-action’ summary judgment, bypassing pleading,
motion and discovery delays”). Given an express lagreement, the nonmovant must produce
evidence to attack the validity of the agreement:

[1]f a prima facie case would be made out by theriiment and a failure to make

the payments called for by its terms, the movingtypaould be entitled to

summary judgment unless the other party came fatwath evidentiary proof
sufficient to raise an issue as to the defensésetinstrument.

New Rochelle Dodge, Inc. v. Bank of New Y6k N.Y.S.2d 663, 665 (N.Y. App. Div. 1987).
Section 3213 does not limit, rather it require® tftonmovant to put forth summary judgment
evidence, although the opportunity for discoveryeiduced insofar as the deadline for response
is accelerated by combining the complaint withriiation. See2PT1 West's McKinney's Forms
Civil Practice Law and Rules 8§ 5:199 (“The usuanstards for summary judgment motions

apply to N.Y. C.P.L.R. 3213 motions. . . . Use o¥NC.P.L.R. 3213 rather than N.Y. C.P.L.R.
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3212 [providing for motions for summary judgmengjrgs plaintiff at most a little time, probably
less than a month.”). During the hearing on theiomptMLF opposed the motion on grounds
that it had not yet engaged in discovery “to find ceally why [Defendants] did not fund” draw
requests after the term of the credit facility. Dag, Exh. A at 38. MLF pointed to the fact that
draw requests were denied even though MLF hadeaxthed its credit limit at the end of the
term of the credit facility. The judge respondé&djell, | appreciate you bringing it to the
Court’s attention, this distinction. However, wéh due respect, | don't think that that distinatio
is sufficient to deny the motion for summary judgrnim lieu of complaint.” Doc. 11, Exh. A at
43. On motion to reargue, MLF attached an affid&ain Matthews with exhibits supporting its
theory regarding Defendants’ reason not to fundvdraquests after the term of the credit
facility. Doc. 11, Exh. A at 575. The exhibits inded e-mails between MLF and agents of
Defendants. In addition, MLF included affidaviterin Defendant Jack Doueck and an agent of
Stillwater Defendants, which had been submittedthrer cases. Doc. 11, Exh. A at 648, 652.
MLF argued the e-mails “make it very clear that wtee defendants have alleged all along is
true. That Stillwater lacked the means to fundltda.” Doc. 11, Exh. A at 559. MLF argued
summary judgment was inappropriate as MLF had @at &n opportunity to take additional
testimony from the same agent of Stillwater Defenslavho had submitted an affidavit “to
determine whether the reason that there was fundotgmade to defendants was because
Stillwater . . . lacked the means to do so, whictvinat we've alleged all along.” Doc. 11, Exh. A
at 562. The judge entered a judgment affirmingeddier summary judgment, stating: “Even if
the documents newly submitted herein had been stduhmat the time the original motion was

heard by the Court, they would not have changesd@oiurt’s decision.” Doc. 11, Exh. A at 551.
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Contrary to MLF’s allegations in this suit, the oed indicates the New York did provide
MLF an opportunity to present summary judgment enak at two hearings and in its response
and motion for reargument. MLF’'s allegations thhae tNew York procedure allowed no
substantial due process, discovery, or counterslaitmo lack evidentiary support under Rule
11(b). MLF alleges, “LFR’s summary proceeding agaPlaintiffs is based on an affidavit that
contains unauthenticated documents that requiresltidge to whom that case is assigned to
presume that the facts contained in the affidangtteue.” Doc. 1 1 9; 22 1 6; 29 § 6. On the
contrary, Defendants had the burden on summarymedg In order to file its motion for
summary judgment in lieu of complaint, Defendardd khe initial burden of producing a credit
agreement showing an “independent, absolute, umooma obligation to pay” and an affidavit
of nonpaymentNordea Bank Finland PLC v. HolteB84 A.D.3d 589, 290 (1st Dep’t 2011).

In regard to the second alleged falsehood, MLFedtat its pleadings: “Because the laws
of New York allow for a summary proceeding to dedifor the collection of money owed on
indebtedness, like that to which these Plaintifis a party, the Plaintiffs are prohibited from
challenging the propriety of the underlying claimghout posting a surety bond. Doc. 1 § 22;
Doc. 22 § 19; Doc. 29 T 19. As described above, Ma& an opportunity to respond and submit
evidence at two hearings and in its response antbmior reargument. Defendants concede
MLF was required to post a surety bond to staydhtrcement of the judgment during the
pendency of their appeal. Doc. 11-1 at 25 n.4.

In regard to the third alleged falsehood, MLF state pleadings: “[ln failing to
inform . . . that LFR was not a holder in due ceurthe Defendants sought and obtained the
Judgment in this cause by fraud.” Doc. 1 {<ee alsdl 1 9; 221 6; 29 § 6 (“LFR is not a holder

in due course of the Plaintiffs loan documentddgre, Defendants appear to be misstating the
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record. MLF never states “LFR claimed it was a kolitt due course,” as alleged by Defendants.
Doc. 11 at 40. MLF's statement that LFR was notoédér in due course may have been
insufficient to attack the enforceability of thee@it Agreement, but it was a true statement. The
statement that LFR’s failure to inform that it wast a holder in due course is tantamount to
fraud, however, is not warranted by existing laed FR. Civ. P. 11(b)(2).

Beyond the three alleged falsehoods, MLF’s due ggec8 1983, and RICO claims in
this suit are not warranted by existing law undaleRL1. Not only did the New York judge give
MLF a fair opportunity to produce evidence regagdits unpaid loan, despite the express terms
of the Credit Agreement, but the exact same claua® resolved by the Harris County District
Court and no nonfrivolous argument can be made Wexe not barred by the basic principle of
res judicata.

1. Conclusion

For the foregoing reasons, it is hereby

ORDERED that the Motion to Dismiss filed by Defendants LERIlections LLC and
Partner Reinsurance Ltd. (Doc. 11) and the MotmrDismiss filed by Defendants Stillwater
Capital Partners, LLC, Stillwater Funding, LLC, Gea Asset-Backed Holdings, LP, formerly
known as Stillwater Asset-Backed Fund, LP, RichRutly and Jack Doueck (Doc. 21) are
GRANTED.

ORDERED that Defendants are entitled to reasonable attofeey under the terms of
the Note and under Rule 11 and shall file withiertty (20) days a request for a specific amount
with supporting documentation in accordance wittinson v. Georgia Highway Express, Jnc.

488 F.2d 714 (5th Cir. 1974).
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SIGNED at Houston, Texas, this 4th day of Februadjis.

-

W!—/ﬁ“_‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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