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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

TECHRADIUM, INC., )
8
Plaintiff, 8
8
VS. 8 CIVIL ACTION NO. H-13-2487
8
FIRSTCALL NETWORK, INC. et al, 3]
8
Defendants. 8

MEMORANDUM AND OPINION

TechRadium, Inc. sued FirstCall Networke¢land the City of Friendswood, alleging that
FirstCall sold products to the City of Friendswd incorporating TechRadium’s patented technology
without a license or TechRadium’s permissidrhe allegedly infringed patent is TechRadium’s
U.S. Patent No. 7,773,729 (the '729d), which claims a device for providing digital notification
to, and receiving responses from, a large number of users. FirstCall develops and markets digital
mass-notification systems. The City of Friendswood bought and uses First Call's messaging and
weather-alert systems.

The defendants moved for summary judgmenbwoiinfringement, arguing that this court’s
prior construction of related TechRadium paseestablished that FirstCall’'s messaging and
weather-alert systems could not perform all thexeéai steps of the '729 Patent. (Docket Entry No.
54). The defendants argue that the FirstCall systems do not have “user selected grouping
information,” and that “user” has the same megrnn the '729 Patent that this court found in
construing the same term in two related patents at issue in a prior case. TechRadium responded,

asking this court to construe the terms “used aadministrator” in the 729 Patent more broadly
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than it construed the same terms in the relatthRadium patents. (Docket Entry No. 57). The
defendants replied. (Docket Entry No. 58).

On April 30, 2014, the court held a hearing underkman v. Westview Instruments, Inc.

52 F.3d 967, 976 (Fed. Cir. 1995) (en bamdyd, 517 U.S. 370 (1996), at which the parties
presented arguments in support of their competing constructions. Both TechRadium and the
defendants filed claim-construction briefs. (Docket Entry Nos. 64, 65, 66).

Based on the pleadings, the motions and btieés;ecord, the arguments of counsel, and the
applicable law, the court construes the disptiéech “user” to mean “an intended recipient of a
message sent by an administrdtand finds it unnecessary to construe the term “administrator.”
Viewing the claim construction in light of the redand law leads to the conclusion that FirstCall
did not infringe TechRadium’s '729 Patenthe defendants’ motion for summary judgment is
granted, and final judgment is entered by separate order.

The reasons for these rulings are set out below.

Background

TechRadium is in the mass-notification and emergency-communications business.
TechRadium owns method and apparatus patents for providing simultaneous digital message
notification to, and receiving responses from, adamgmber of recipients. TechRadium’s patented
mass notification systems permit an administrator to initiate transmission of a single message to
members of a group across multiple communication platforms, such as computers or phones. The
message recipients may provide contact-prefergrioamnation for different types of alerts. For
example, a recipient may wish to receive routiagfications by e-mail but urgent notifications by

SMS. The recipients can also identify groupirfgimation by indicating that they wish to receive



messages sent to certain groups, such as residéeiat particular ZIP code, Spanish speakers,
employees of a certain department, or parentsiloireh in a second-grade class. The administrator
composes a single message using an adminisinggcface and initiates transmission. The message

is automatically sent to the recipients through multiple communication gateways (SMS, e-mail,
voice call) according to each recipient’s expressedact preferences. After the message is sent,
the administrator receives information reporting whether each intended recipient received the
message.

FirstCall operates a patented mass-messagstgray The administrator in the FirstCall
systems, using an administrator interface, selhet recipients by geographic area and determines
how they are to be contacted. The City of Friendswood uses FirstCall's system.

FirstCall also offers a patented “StormAlest/stem, which permits participants to sign up
with FirstCall to receive feeds from the NatibWéeather Service (“NWS”). Under the StormAlert
system, a message is not initiated, prepared, ordittd by a client administrator, but by the NWS.
The NWS does not use the FirsiGaiministrator interface to send messages. Instead, FirstCall
receives NWS'’s distributed feeds and applies a filter so that each StormAlert participant receives
only the type of information feed the participant previously selected.

TechRadium filed an earlier patent-infringarhesuit against Edulink Systems, Inc., a
company also in the mass-messaging and emergamogrunications business. In that case, this
court construed the term “user” in TecltiRan's U.S. Patent Nos. 7,496,183 ('183) and 7,519,165
('165). See TechRadium, Inc. v. Edulink Sie. H-10-1887, 2012 U.S. Dist. LEXIS 189753 (S.D.
Tex. July 16, 2012). The '183 antb5 patents are both children of the '729 Patent at issue in this

case. The '729 Patent is in turn a child of U.S. Patent No. 7,130,389 ('389). The '183 and '165



Patents are both method patents, while the 729 and '389 Patents are apparatus patents.

The present action began with separate agigsgnst FirstCall and the City of Friendswood
alleging infringement under 35 U.S.C. 88 271 and Z8% two cases were consolidated. (Docket
Entry No. 37). TechRadium alleges that the Fiafit€ystem violates Claim 1 of the 729 Patent,
which states:

1. A digital notification and rgmnse system for preparing and
transmitting at least one message from an administrator using at
least one processor to at least one user on a network, wherein
each user of the network has at least one user contact device,
wherein the system comprises:

a. an administrator interface for transmitting a message from
an administrator to at least one user contact device;

b. adynamicinformation database for preparing the message
for transmission, wherein the dynamic information
database comprises:

I. user contact data comprising user contact device
information; and

ii. user selected grouping information comprising at
least one group associated with each user of the
network; and

lii. response data comprising user response information
that indicates the at least one user contact devices
have received the message; and

wherein the administrator initiates preparation and distribution of at

least one message to a network using the user selected grouping

information and wherein the message is transmitted through at least
two industry standard protocols simultaneously, and the message is
received by the at least one usentact device in the network, and

the at least one user contact device transmits a response through the

industry standard protocols to the dynamic information database.

'729 Patent, cols. 8, Il. 45-67; 9, Il. 1-4.
FirstCall argues that the FirstCall messagggtem and StormAlert system do not have
“user selected grouping information” and cannafgren all of the steps of Claim 1 of the '729

patent. As a result, FirstCall asserts thatéinstled to a judgment of noninfringement as a matter



of law.
. The Applicable Legal Standards

A. Claim Construction

It is a “bedrock principle” that “the claimsf a patent define the invention to which the
patentee is entitled the right to excludePhillips v. AWH Corp.415 F.3d 1303, 1312 (Fed. Cir.
2005) (en banc) (quotinimnova/Pure Water, Inc. v. Safari Water Filtration Sys.,,|881 F.3d
1111, 1115 (Fed. Cir. 2004)). “[T]hemstruction of a patent, includitgrms of art within its claim,
is exclusively within the province of the courtMlarkman 517 U.S. at 372. A court is to read the
patent from the vantage of arpen having ordinary skill in the taat the time of the invention.
Phillips, 415 F.3d at 1313. Such a person *“is deemed to read the words used in the patent
documents with an understanding of their meaninigerfield, and to have knowledge of any special
meaning and usage in the fieldIt. (quotingMultiform Desiccants, Inc. v. Medzam, Ltti33 F.3d
1473, 1477 (Fed. Cir. 1998pee alsdVedrad, Inc. v. MRI Devices Corpl01 F.3d 1313, 1319
(Fed. Cir. 2005) (cautioning courts not to intettaim terms “in a vacuum” (quotation omitted)).
Claim terms are “generally given their ordinary and customary meaning,” which means “the
meaning that the term would have to a persaordihary skill in the art in question at the time of
the invention.” Phillips, 415 F.3d at 1312-13 (quotiMitronics Corp. v. Conceptronic, InQ0
F.3d 1576, 1582 (Fed. Cir. 1996)).

When the ordinary meaning is readily apparent, claim construction “involves little more than
the application of the widely accepted meaning of commonly understood waddsat’1314. If
this meaning is not readily apparent, the toeviews “the intrinsic evidence of recoid., the

patent itself, including the claims, the specifioatand, if in evidence, the prosecution history.”



Vitronics 90 F.3d at 158%ee alscAm. Piledriving Equip., Inc. v. Geoquip, INn637 F.3d 1324,
1331 (Fed. Cir. 2011) (“[T]he role of a district couriconstruing claims is . . . to give meaning to
the limitations actually contained in the claimméprmed by the written description, the prosecution
history if in evidence, and any relevant extriresra@dence.”). The court first looks “to the words of
the claims themselves, both asserted and nonasderedine the scope of the patented invention.”
Vitronics 90 F.3d at 1582. Claims mad$o be construed in context of surrounding claim language.
ACTV, Inc. v. Walt Disney Co346 F.3d 1082, 1088 (Fed. Cir. 2003) (“[T]he context of the
surrounding words of the claim also must be carsid in determining the ordinary and customary
meaning of those terms.’gccord Lexion Medical, LLC v. Northgate Techs.,,16d1 F.3d 1352,
1356 (Fed. Cir. 2011).

Courts also review the “specification to determine whether the inventor has used any terms
in a manner inconsistent with their ordinary meaningitronics, 90 F.3d at 1582. The Federal
Circuit has repeatedly stated that “claims ‘mustdzal in view of thepecification, of which they
are a part.”Phillips, 415 F.3d at 1315 (quotimdarkman 52 F.3d 967, 979 (Fed. Cir. 1995)). The
specification, a “concordance for the claimd, {quotingAutogiro Co. of Am. v. United Stat884
F.2d 391, 397-98 (Ct. Cl. 1967)), is the “bestiree for understanding a technical termal”
(quotingMultiform Desiccants133 F.3d at 1478)See alsdMetabolite Labs., Inc. v. Lab. Corp. of
Am. Holdings370 F.3d 1354, 1360 (Fed. Cir. 2004) (“In most cases, the best source for discerning
the proper context of claim terms is the patept#jration wherein the patent applicant describes
the invention.”). When the specification “revealigpecial definition given to a claim term by the
patentee that differs from the meaning it wouldgeotvise possess. . . . the inventor’s lexicography

governs.” Phillips, 415 F.3d at 1316 (citingCS Fitness, Inc. v. Brunswick Cqrp88 F.3d 1359,



1366 (Fed. Cir. 2002)). “In other cases, the speatitbn may reveal an intentional disclaimer, or
disavowal, of claim scope by the inventotd. (citing Life Sys., Inc. v. Advanced Cardiovascular
Sys., InG.242 F.3d 1337, 1343—-44 (Fed. Cir. 20048k als@horner v. Sony Computer Entm’t Am.

LLC, 669 F.3d 1362, 1365 (Fed. Cir. 2012) (explairthreg claim construction may deviate from

the ordinary and customary meaning of a disputed term only if (1) a patentee sets out a definition
and acts as his own lexicographer, or (2) therpagedisavows the full scope of a claim term either

in the specification or during prosecution).

“The construction that stays true to the oldanguage and most naturally aligns with the
patent’s description of the invention will be, in the end, the correct constructiBhillips, 415
F.3d at 1316 (quotingenishaw PLC v. Marposs Societa per Azivs8 F.3d, 1243, 1250 (Fed. Cir.
1998)). “There is a fine line between construing the claims in light of the specification and
improperly importing a limitation from the specification into the clainRétractable Techs., Inc.

v. Becton, Dickinson & Cp653 F.3d 1296, 1305 (Fed. Cir. 2011). Courts must “capture the scope
of the actual invention, rather than strictly ilithe scope of claims to disclosed embodiments or
allow the claim language to become divorced fraimat the specification conveys is the invention.”

Id.

“[A] court ‘should also consider the patenpsosecution history, if it is in evidence.”
Phillips, 415 F.3d at 1317 (quotidarkman 52 F.3d at 980). The prsution history “can often
inform the meaning of the claim language dmonstrating how the inventor understood the
invention and whether the inventor limited thgeantion in the course of prosecution, making the
claim scope narrower than it would otherwise blel”’(citing Vitronics 90 F.3d at 1582—-83%ge

also Typhoon Touch Techs., Inc. v. Dell, Jr&59 F.3d 1376, 1381 (Fed. Cir. 2011) (“[T]he



specification is the primary source for determinivitat was invented and what is covered by the
claims, elucidated if needdxy the prosecution history.”). The prosecution history includes “all
express representations made by or on behalfeohpplicant to the examiner to induce a patent
grant, or . . . to reissue a patent. . . . inchglliamendments to the claims and arguments made to
convince the examiner that the claimed invention meets the statutory requirements of novelty, utility,
and nonobviousnessS3tandard Oil Co. v. Am. Cyanamid C674 F.2d 448, 452 (Fed. Cir. 1985);
see als@anofi-Aventis Deutschland GmbH v. Genentech, 47& F. App’x 885, 888 (Fed. Cir.
2012) (“We have held that an otherwise brgat#fined term can be narrowed during prosecution
through arguments made to distinguish prior art.”) (cittgllips, 415 F.3d at 1317 (“The
prosecution history . . . consists of the comptetord of the proceedings before the PTO and
includes the prior art cited during the examination of the patent.”)).

“The doctrine of prosecution disclaimenigll established in Supreme Court precedent,
precluding patentees from recapturing through claim interpretation specific meanings disclaimed
during prosecution.’Omega Eng’g, Inc. v. Raytek Cqrp34 F.3d 1314, 1323 (Fed. Cir. 20033e
also SanDisk Corp. v. Memorex Prods., Jdd5 F.3d 1278, 1286 (Fed. Cir. 2005). The doctrine
applies even if the concessions were not necessary to make the invention pat&#ahlship
Intellectual Props., LLC v. United State&l4 F.3d 1311, 1315 (Fed. Cir. 2013) (“We find no
support for [the] proposition that prosecution disclaimer applies only when applicants attempt to
overcome a claim rejection. Our cases broadly state that an applicant’s statements to the PTO
characterizing its invention may givise to a prosecution disclaimer.£f, Southwall Techs., Inc.

v. Cardinal IG Co. 54 F.3d 1570, 1583 (Fed. Cir. 1995) (“Estoppel extends beyond the basis of

patentability . . . . Clear assertions maderyprosecution in support of patentability, whether or



not actually required to secure allowance of the claim, may also create an estoppel.”J éziting
Instruments, Inc. v. U.S. Int'| Trade Comm@88 F.2d 1165 (Fed. Cir. 1993))he doctrine does
not apply “where the alleged disavahof claim scope is ambiguousOmega Eng’'g334 F.3d at
1324;see alsad. at 1325 (“[W]e have required the alleged disavowing statements to be both so
clear as to show reasonable clarity and deliberateness and so unmistakable as to be unambiguous
evidence of disclaimer.”) (citations omitted). Only when “the patentee has unequivocally disavowed
a certain meaning to obtain his patent [does]dbctrine of prosecution disclaimer attach[ | and
narrow][ ] the ordinary meaning of the clabmngruent with the scope of the surrendéd.’at 1324.

Courts may also “rely on extrinsic evidence, whioonsists of all evidence external to the
patent and prosecution history, including expad mventor testimony, dictionaries, and learned
treatises.” Phillips, 415 F.3d at 1317 (quotingarkman 52 F.3d at 980). Although extrinsic

evidence “‘can shed useful light on the relevant diis ‘less significanthan the intrinsic record

in determining the legally operative meaning of claim languagérton Corp. v. Stanley Black

! “There is a clear line of distinction betweeingsthe contents of the prosecution history to reach
an understanding about disputedil language and the doctrine of prosecution history estoppel which
‘estops’ or limits later expansion of the protectastorded by the claim to the patent owner under the
doctrine of equivalents when the claims have begngs&fully amended or distinguished over relevant prior
art to give up scope. . . . [T]he two uses of the prosecution history must not be conBisdéX Corp. v.
Loredan Biomedical, In¢.946 F.2d 850, 862 (Fed. Cir. 1991) (citations and internal quotation marks
omitted);see alsdallard Med. Prods. v. legiance Healthcare Corp268 F.3d 1352, 1358-59 (Fed. Cir.
2001) (distinguishing the twogpectrum Int'l Corp. v. Sterilite Corpl64 F.3d 1372, 1378 n.2 (Fed. Cir.
1998) (same).“Just as prosecution history estoppel may act to estop an equivalence argument under the
doctrine of equivalents, positiontaken before the PTO may ban inconsistent position on claim
construction . . . ."Ballard Med. Prods.268 F.3d at 1359 (quotingybor Corp. v. FAS Techs., Ind38
F.3d 1448, 1457 (Fed. Cir. 1998)) (alteration omitted). When the accused infringer argues that the
prosecution history results in a narrowing of a claistspe, there is no difference, and the Federal Circuit
has refused to reverse based on references to est8ggel. at 1359 (“Because the substance of the district
court’s analysis was sound, we disregard the fattttie court used the term ‘prosecution history estoppel’
in an unconventional manner.Bjodex Corp, 946 F.2d at 862—63 (observingttiBiodex is technically
correct in asserting that the doctrine of prosecutiofyigtstoppel is ‘irrelevant’ tdetermination of literal
claim scope” but upholding the district court because prosecution history is relevant to claim interpretation)
(citation omitted).



& Decker, Inc, 452 F. App’x 966, 972—73 (Fed. Cir. 2011) (quotitgllips, 415 F.3d at 1317).
Extrinsic evidence is “in general . . . less relidhbn the patent and its prosecution history” because

it iIs “not part of the patent” and was not creadéthe time of the patent’s prosecution; “extrinsic
publications may not be written by or for skilletisans”; and expert reports and testimony created

at the time of litigation may “suffer fromdms not present in intrinsic evidenceéhillips, 415 F.3d

at 1318. A court must exercise “sound discretionddmitting and using extrinsic evidende.

at 1319;see alsceattle Box Co. v. Indus. Crating & Packing, Ji31 F.2d 818, 826 (Fed. Cir.

1984) (“A trial judge has sole discretion to decide whether or not he needs, or even just desires, an
expert’s assistance to understand a patent. Waat disturb that discretionary decision except

in the clearest case.”).

“[E]xtrinsic evidence may be useful to theurt, but it is unlikelyto result in a reliable
interpretation of patent claim scope unless considered in the context of the intrinsic evidence.”
Phillips, 415 F.3d at 1319. Although it is generally pessible for a court to consider extrinsic
evidence, such evidence must not relegate thesitrevidence to a mere “check on the dictionary
meaning of a claim termfd. at 1320-21 (noting that relying on dictionaries “too often” causes “the
adoption of a dictionary definition entirely divorcedm the context of the written description”).
“The sequence of steps used by the judgeoirsglting various sources is not important; what
matters is for the court to attach the appropmeght to be assigned to those sources in light of
the statutes and policies that inform patent lald.”at 1324 (citingVitronics, 90 F.3d at 1582).

B. Summary Judgment

Summary judgment is appropriate if no genusseie of material fact exists and the moving

party is entitled to judgment as a matter of laveD.RR. Civ. P. 56(c). “The movant bears the

10



burden of identifying those portiows$ the record it believes demstrate the absence of a genuine
issue of material fact. Triple Tee GolfInc. v. Nikelnc., 485 F.3d 253, 261 (5th Cir. 2007) (citing
Celotex Corp. v. Catretd77 U.S. 317, 322—-25 (1986)).

If the burden of proof at tridies with the nonmoving party, the movant may satisfy its initial
burden by “showing’ — that is, pointing out to the district court — that there is an absence of
evidence to support theonmoving party’s case.See Celotexd77 U.S. at 325. While the party
moving for summary judgment must demonstrate tisea®e of a genuine issue of material fact, it
does not need to negate the elements of the nonmovant' Boaseaux v. Swift Transp. C402
F.3d 536, 540 (5th Cir. 2005) (citation omitted). “A fsctnaterial’ if its resolution in favor of one
party might affect the outcome tife lawsuit under governing lawSossamon v. Lone Star State
of Texas560 F.3d 316, 326 (5th Cir. 2009) (quotationtted). “If the moving party fails to meet
[its] initial burden, the motion [for summary judemt] must be denied, regardless of the
nonmovant'’s responseUnited States v. $92,203.00 in U.S. Curre®@7 F.3d 504, 507 (5th Cir.
2008) (quotind.ittle v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc)).

When the moving party has met its Rule 56(c) burden, the nonmoving party cannot survive
a summary judgment motion by resting on the mere allegations of its pleadings. The nonmovant
must identify specific evidence in the record antitulate how that evidence supports that party’s
claim. Baranowski v. Hart486 F.3d 112, 119 (5th Cir. 2007 his burden will not be satisfied
by ‘'some metaphysical doubt as to the mateaiets, by conclusory allegations, by unsubstantiated
assertions, or by only a scintilla of evidenceBbudreaux402 F.3d at 540 (quotingttle, 37 F.3d
at 1075). In deciding a summary judgment motioacburt draws all reasonable inferences in the

light most favorable to the nonmoving par§onnors v. Grave$38 F.3d 373, 376 (5th Cir. 2008).

11



C. Patent I nfringement

Analyzing patent infringement clas involves two analytic stepMars, Inc. v. H.J. Heinz
Co., L.P, 377 F.3d 1369, 1373 (Fed. Cir. 2008ganner Tech. Corp. v. ICOS Vision Sys. Corp.,
N.V, 365 F.3d 1299, 1302 (Fed. Cir. 2004). The court first determines the meaning and scope of
the asserted claim&canner Tech365 F.3d at 130Novartis Pharm. Corp. v. Eon Labs Mfg., Inc.
363 F.3d 1306, 1308 (Fed. Cir. 2004). Clawmnstruction is a matter of lavBai v. L & L Wings,
Inc., 160 F.3d 1350, 1353 (Fed. Cir. 1998). A court primarily relies on intrinsic evidence — the
claims, the written specification, and the prosecution history — to understand the €lhitigs,
415 F.3d at 1314. In most cases, the best sourdet@mining the meaning of claim terms is the
specification in which the patentee describes the invention. A court may secondarily rely on
extrinsic evidence, including expert testimonytidigaries, and technical treatises, to understand
the meaning and scope of particular terrts. The second step callsrfthe court to compare the
construed claims to the allegedly infringing method or product to determine whether the claims
encompass the accused method or prodBat, 160 F.3d at 1353.
1. Analysis

A. The Disputed Terms

The term “user,” in both singular and plural forms, appears multiple times throughout the
'729 Patent claims. TechRadium proposes camgjr‘user” to mean “individuals or entities that
can receive a message, send a message, respond to a message, receive more than one message,
respond to more than one message, or combimabf these activities.” (Docket Entry No. 57 at
14). This proposed construction is a verbatim quote from the specifications. '729 Patent, col. 4, Il.

14-18. TechRadium argues that in the contexhefclaims and specifications, “user” refers to

12



“both a message sender and a message recipient,” and “a ‘user’ is also an administrator.” (Docket
Entry No. 57 at 18).

Under TechRadium’s proposed construction, “user” can encompass an administrator
initiating transmission of a message and thosedd#d to receive the message on contact devices.
The defendants propose a narrower construction. défye “user”’ as “an intended recipient of
a message sent by an administrator.” (Docket Entry No. 65 at 4).

The main difference between the parties’ proposed constructions is whether “user” is limited
to message recipients or whether it includes bosage recipients and the administrators, who are
message-senders. The parties agree that an idteswlgient of a message sent via the digital mass-
notification system described in the patents issefli The parties also agree that a message sender
— an administrator — who receives the transmitted ngesisalso a “user.” But the parties dispute
whether a message sender who is not alsotanded recipient of the transmitted message is a
“user.” TechRadium’s proposed constructionunids all administrators; the defendants’ proposed
construction includes only those administrators who are message recipients.

In Edulink this court construed substantially similar claim language in TechRadium’s '183
and '165 Patents, both child patents of &9 Patent. 2012 U.S. Dist. LEXIS 189753, at *1. All
three patents “claim[] the benefitf the '389 parent Patent. '729 Patent, col. 1, |. 7; '165 Patent,
col. 11, 1. 9;°183 Patent, col. 1, |. 8. Althouglke tanguage used in the '165 and '183 Patents differs
from the language used in the '729 Patent, thex@amaterial differences in the way “users” and
“administrators” are described across the patedigm 1 in the '165,183, and '729 Patents refers
to “user selected grouping information comprising at least one group associated with each user on

the network.” 729 Patent, col. 8, Il. 57-59; '1B8tent, col. 12, Il. 23—-24; 165 Patent, col. 11, II.

13



48-49. Although this court’s prior construction of the '183 and '165 Patents does not control the
construction of the '729 Patent, the relation between the patent at issue and the patents examined
in Edulinkweighs heavily in favor of consistent consttion of the same terms in related patents.

The '729 Patent claims and specificatiomdépendently support recognizing a distinction
between “users” and “administrators.” Each seevekearly different function. An administrator
uses the digital mass-notification system titiate sending a message to intended recipients.
(Docket Entry No. 53, Ex. 1). A “user”is an intied recipient of the transmitted messages. Claim
1 consistently uses “administrator” and “usei@ately, strongly suggesting that they are separate
entities. Figure 1 of the embodiment showgers receiving messages on their “user contact
devices.” They are displayed as distinct frondthministrator and from the administrator interface.
Though an “administrator” who is an intended respiof a transmitted message is also a “user,”
that “administrator” is a “user” only becauseifean intended recipienhot becausée initiates
sending the message.

The statement in the specifications that “[t]he users can be individuals or entities that can
receive a message, send a message, responthéssage . . . or any combinations of these
activities” does not support construing “userttwer anyone who sends a message. '729 Patent,
col. 4, 1. 14-18; (Docket Entry No. 57 at 14). A message sender can be a “user,” but only if that
person or entity is also an intended recipient of that message. If the administrator initiates sending
the message but is not among the intended recipients, the administrator is not a “user.” The
specifications make clear that “users” receivangessage can use the claimed method to respond
to that message. '729 Patent, col. 4, |. 15. $Jsan also access the system to re-broadcast a prior

message or reply to other messages receiveddroadministrator. '729 Patent, col. 8, Il. 28-34.

14



These capabilities do not support construing “user” to encompass all those who send messages to
user-contact devices. These capabilities are consisith construing “user” to mean intended
message recipients; a user must first receivessage from an administrator before he can respond

to it.

The claims and specifications consistently agge a “user” with a “user contact device”
to which the administrator sends a message aaddgh which the user receives the message. Claim
1 describes a “system for preparing and transmitting at least one message from an administrator
using at least one processor to at least oneamsametwork, wherein each user of the network has
at least one user contact device.” '729 Patmit,8, Il. 45-50. Administrators do not have user-
contact devices, as Figure 1 oé ttmbodiment confirms. (Docket Entry No. 40, Ex. 1 at 3). This
further supports construing “user” to cover adistrators only when they are also intended
message-recipients, not merely message-senders.

Claims 5 and 6 of the 729 t, which TechRadium does not assert, provide for a system
that is capable of translating the administratonessage into different languages for different
message recipients. 729 Patent, col. 9, Il. 24-30. An administrator could type a message in
English, have it translated into Spanish, and haemitto Spanish-speaking recipients. '729 Patent,
col. 11, Il. 29-30. Claim 5 statesttfuser contact data furtherraprises a user selected language
for translating the message to be transmittedadinth states that the administrator interface may
have a “language converter for translating the message to be transmitted into a user selected
language.” The specification states that it is fd@pient of the message [who] selects the language
for transmission to the recipient.” 729 Patent, col. 2, Il. 53-54. The description states that “the

recipient of the message selects the language.” '729 Patent, col. 2, I. 53. The “user” in “user

15



selected language” is also “the recipient of the message.”

TechRadium relies on Claims 3 and 4 to argue that “user” encompasses the administrator
who sends the messages. Claims 3 and 4 both depend on the construction of Claim 1, which
differentiates clearly between the administrator who sends a m anc the user: wha receive it
on their user-contact devices. '729 Patent, col. 9, Il. 11-24.

TechRadium argues that the “customer service interface” in Claim 3 has a 411 and 911
“database connection for users of the netwoakd that only an administrator with high-level
privileges would have access to these databadascket Entry No. 64 aB5). But there is no
evidence supporting TechRadium’s argument that the “customer service database” of Claim 3 is
connected to the main “dynamic information datse” required by Claim 1.b, or that users could
modify or access data in the “dynamic information database” through the “customer service
database.” '729 Patent, col. 9, Il. 11-19.

Claim 4 of the '729 Patent claims “an advertising module is in communication with the
administrator interface enabling individual advertisers to place ads in conjunction with the
message.” '729 Patent, col. 9, Il. 21-24. The spmetibn refers to an advertising module, stating
thatitis “usable to hold . . . baer ads of a[n] advertiser and place the ads before or after a message
as a method to enable users tbfs@d implementation of the syah.” '729 Patent, col. 5, Il. 8-12.
Although this language appears to suggest that a “user” can be an entity implementing the
notification system, the specifications for the atigsarg module also state that “[tjhe advertising
module can be used tsert header and footer filestiie message to personalize the message to
the group of users to whom the message is addde” '729 Patent, cd, Il. 13—-15. The isolated

use of “users” in a broader context in Claimen8 4 does not change the construction of Claim 1,
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which clearly differentiates between users and the administrators who send the users messages.

The claims and specifications reveal ttatiigh a “user” may also, in some circumstances,
send a message or respond to a message, a “uslerais the intended recipient of a message. The
court rejects TechRadium’s broader definition andstrues “user” as “an intended recipient of a
message sent by an administrator.”

Because none of the defenses to infrmget depend on the construction of the term
“administrator,” (Docket Entry No. 65 at 2), it is unnecessary to construe that term.

B. Summary Judgment

The defendants argue that FirstCall's systamnot perform every recited step of Claim 1.
(Docket Entry No. 54). The issue is whether FirstCall's systems have “user selected grouping
information comprising at least one group associated with each user of the network.” Under the
TechRadium messaging system, the user —iritended recipient of a message sent by an
administrator — selects which groups he wants fodseof. The userWreceive all messages the
administrator sends to the groups the user hastsel. TechRadium points to FirstCall’'s messaging
system, as described on the “How it works” section of FirstCall's website, and FirstCall's
StormAlert system, as also having user-selegtedping information. (Docket Entry No. 53, Ex.
B, at 3). FirstCall disputes this characterization. (Docket Entry No. 54).

1 The FirstCall Messaging System

The “How it works” section of FirstCall's viisite explains how the administrator selects
recipients for a message. (Docket Entry No. 538 H}. The website instructs that, “[o]nce logged
in, you select from your unlimited emergency @mtlists or use the layered GIS mapping program

to select the area or region that you wish tofnd (Docket Entry No. 54, Ex. G). The website
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makes clear that “you” refers to the client adistrator, who selects the grouping information for
“the area you wish to notify.” The client admimétbr selects a geographic area to send the message
to. All users in that area receive the message without the need to send a prior request to receive
messages for that region. The “Quick User Guidenanual for client administrators, directs the
administrator to “[s]elect the list(8) be used in the activation.” (Docket Entry No. 54, Ex. C). The
user guide and the “How it works” section of the FirstCall website make clear that it is the
administrator, not the user, who decides what geographic area or region will receive messages.
Because the recipients of the administrator'ssages do not select their own grouping information,
the FirstCall messaging system cannot perform all of the steps of Claim 1.
2. The FirstCall StormAlert System

TechRadium alleges that FirstCall’'s StormAlert system uses “user selecting grouping
information” because a StormAlert participaneses the NWS weather feeds he or she wishes to
receive directly through FirstCall. (Docket Enig. 56 at 26). FirstCall responds that unlike the
TechRadium messaging system, StormAlert systeticipants select the type of information they
want to receive rather than the user groups weayt to be part of. (Docket Entry No. 58 at 8-9).
FirstCall also contends that because the message is prepared by the NWS, and not a StormAlert
system client administrator using the system’s adstrator interface, a message recipient is not a
“user.” (Docket Entry No. 54 at 9-11). Finallyr$tCall argues that the feed-selection information
is not stored in the administrator's database, but rather provided separately to FirstCall.

When participants sign up for StormAlert, they tell FirstCall which NWS feeds they want
to receive, such as “Avalanche Watch & Miag,” “Coastal Flood Watch & Warning,” or

“Earthquake Warning.” (Docket Entry No. 54, Ex. BirstCall stores these preferences directly,
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but does not put them in the dynamic informatiatabase the administrator has access to. The
NWS creates and distributes the feeds. FirstCall then implements a filter, allowing only the
previously selected feeds to be passed fromMWNVS to the message recipients. (Docket Entry No.
54, Ex. B, Teague Affidavit, at 5).

The StormAlert participants’ selection of #eeds to receive is not a selection of grouping
information. Rather than identifying themselves@snbers of a particular group or groups that the
administrator can select to send messages to, the participants tell FirstCall what information to send
by selecting what feed or feeds the participarast to receive. The NWS, the message-preparer,
does not interact with a FirstCall system administrator interface or use a dynamic information
database to send users messages according to their selected grouping preferences.

Even under TechRadium’s proposed constouabif the term “administrator,” the NWS does
not qualify, because the NWS does not interact thigradministrator interface to begin the process
of sending a message to a group of users. Fits§Gdso not an administrator because it does not
initiate the preparation. Because StormAlert message recipients do not receive messages that an
administrator sends, the recipients are not “Ussssgequired by Claim 1 of the '729 Patent. A
StormAlert participant’s selection of NWS feedtses not identify or select grouping information
to be used in preparing a message for transomissihe record does not reveal a genuine factual
dispute material to determining whether, undentiessaging system or the StormAlert system, an
administrator draws on user-selected grouping inddion stored in a dynamic information database
to prepare and transmit a message to users.réldord shows that based on the undisputed facts,
the claim construction ruling, and the applicable law, the FirstCall messaging and FirstCall

StormAlert systems do not infringe TechRadisin729 Patent. The defendants are entitled to

19



summary judgment.
V.  Conclusion

The motion for summary judgment, (Docket Fritto. 54), is granted. Final judgment will
be entered by separate order.

SIGNED on September 29, 2014, at Houston, Texas.

Y~

e€ H. Rosenthal
United States District Judge
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