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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

APRIL SCARLOTT, 8§
Plaintiff, 8
8
V. 8 CIVIL ACTION NO. H-13-2742
8
OCWEN LOAN SERVICING, LLC, §
et al, 8
Defendants. 8

MEMORANDUM AND ORDER

This foreclosure case is before the GourPlaintiff April Scarlott’s (“Scarlott”
or “Plaintiff”) Motion for Remand to Statedlirt [Doc. # 8]. Also before the Court
is the Motion to Dismiss [Doc. # 14] Befendant AVT Title Services, LLC (“AVT”).
These motions are ripe for consideratiddaving considered the parties’ briefing and
the applicable legal authorities, the Cadehies Scarlott’s Motion to Remand and
grants AVT’s Motion to Dismiss.

l. BACKGROUND

'Defendants Ocwen and DeutschenBdiled a Response to the Motion to
Remand [Doc. # 11] and Scarlott filed a Supplement to her motion [Doc. # 12].
Scarlott filed a Response to AVT’s Motioo Dismiss [Doc. # 15], to which AVT

filed a Reply [Doc. # 17].

C:\Users\shelia_ashabranner\App@abcal\Temp\notesFFF692\2742_MRemand_v3.wpdl0110.0822

Dockets.Justia.com


http://dockets.justia.com/docket/texas/txsdce/4:2013cv02742/1117306/
http://docs.justia.com/cases/federal/district-courts/texas/txsdce/4:2013cv02742/1117306/18/
http://dockets.justia.com/

In 1999, Scarlott purchased a homedli®d at 4738 Cavern Dr., Friendswood,
Texas, 77546 (the “Property”)Plaintiff's Original Petition and Application for
Temporary Restraining Order and Tempotagynction [Doc. # 1-2] (“Complaint”),

19 9-10. Defendant AVT was Plaintifftéle insurer on the Property. Motion to
Remand [Doc. # 8], 1 B.Fourteen years later, on June 1, 2013, Scarlott received a
notice of acceleration and notice of sale regarding the Progdryl 14.

Scarlott filed this lawsuit in the 11tldicial District Court of Harris County,
Texas, on August 30, 2013|eaying that Defendants @@n Loan Servicing, LLC
(“Ocwen”), Deutsche Bank National Trust Company, as Trustee, in trust for registered
holders of ABFC 2005-AQ1 Trust, shet-Backed Certificates, Series 2005-AQ1
(“Deutsche Bank”), and AVTmproperly initiated the 2013 foreclosure proceedings
on the Property. Among other things, Jatirasserts claims of defective notice
regarding the foreclosure, trespass yditte, suit to quiet title, fraud, and breach of
fiduciary duty, all apparentlgrising from assignments of Scarlott's mortgage on the

Property and the attempted foreclosure in 2088e id. 1Y 34-76.

?Because Plaintiff has not had an opportunity to replead, the Court construes her

briefing on the various motions, where apable, as supplements to her Complaint.
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On September 18, 2013, Defentka Ocwen and Deutsche Bdnfimely
removed this case to fedecalurt, alleging fedal subject matter jurisdiction on the
basis of federal questionrjadiction, pursuant to 28 U.S. § 1331, and diversity of
citizenship, pursuant to 28 U.S.C. § 13¥®fendant AVT filed a notice of consent
to removal on November 7, 2018eeDoc. # 10. Ocweand Deutsche Bank argue
that non-diverse Defendant AVT has beemiaperly joined as a party and, as a
result, should not be considered for diversitgitizenship purposes. Scarlott timely
filed her Motion to Remand on October 18, 2013.

1.  LEGAL STANDARD

A. Motion to Remand

“Federal courts are courtsf limited jurisdiction.” Rasul v. Bush542 U.S.
466, 489 (2004) (quotingokkonen v. Guardianite Ins. Co. of Am511 U.S. 375,
377 (1994));McKee v. Kansas City S. Ry. €858 F.3d 329, 337 (5th Cir. 2004);
Howery v. Allstate Ins. Co243 F.3d 912, 916 (5th Cir. 2001). “They possess only
that power authorized by Constitution andtgte, which is not to be expanded by
judicial decree.” Rasu| 542 U.S. at 489 (quotingokkonen 511 U.S. at 377

(citations omitted)). The court “must ptese that a suit lies outside this limited

*0cwen and Deutsche Bank, who togefited a Response to Scarlott’s Motion

to Remand, will together lreferred to as “Defendants.”
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jurisdiction, and théourden of establishing federglrisdiction rests on the party
seeking the federal forumHowery, 243 F.3d at 916 (citinokkonen511 U.S. at
377);see also Boone v. Citigroup, Ind16 F.3d 382, 388 (5th Cir. 2005).

A non-diverse defendant mag found to be improperly joined if either there
is “actual fraud in the plaintiff's pleading @irisdictional facts” or if the removing
defendant demonstrates that the plaintiff cannot establish a cause of action against the
non-diverse defendantSee Kling Realty Co., Inc. v. Chevron USA,,16¢5 F.3d
510, 513 (5th Cir. 2009) (citinGampbell v. Stone Ins., In&09 F.3d 665, 669 (5th
Cir. 2007)). There is no allegation of actual fraud in Scarlott’'s pleading of the
jurisdictional facts in this case.

The test under the second prong “is vileetthe defendant has demonstrated
that there is no possibility of recovery bytplaintiff against an in-state defendant,
which stated differently means that ther@aasreasonable basis for the district court
to predict that the plaintiff might be aliterecover against an in-state defendald.”
(quoting Smallwood v. Ill. Cent. R.R. G885 F.3d 568, 573 (5th Cir. 2004n(
bang). The party asserting improper joimd®ars a heavy burden of persuasiaoh.
at 514. “[A]ny doubt about the propriety tfmoval must be solved in favor of
remand.” Gasch v. Hartford Acc. & Indem. Ca191 F.3d 278, 281-82 (5th Cir.

2007).
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The district court may resolve thepnoper joinder issue by conducting “a Rule
12(b)(6)-type analysis, looking initially at the allegations of the complaint to
determine whether the complaint states a claim under state law” by the non-diverse
plaintiff against the defendartmallwood385 F.3d at 573. “Ordinarily, if a plaintiff
can survive a Rule 12(b)(6) challenge, there is no improper jointter.”

Where the showing that there is no @ble basis to predict that state law
would allow recovery against the non-dise defendant is on a basis that would
necessarily demonstrate the same refultthe diverse defendant, “there is no
improper joinder; there is only a lawsuit lacking in meritl”, 385 F.3d at 574 (citing
Chesapeake & Ohio Ry. v. CockrélB2 U.S. 146, 153 (1914)). Therefore, if the
basis for finding that there is no reasonabdtor Plaintiff to recover against the
non-diverse defendant is equally dispositivéhefclaim against all defendants, rather
than of the non-diverse defendant alone, a removing defendant has not satisfied its
heavy burden to demonstrate improper joinddr.at 575.

B. Failureto Statea Claim

A motion to dismiss under Rule 12(b)(6) of the Federal Rules of Civil
Procedure is viewed with disfar and is rarely granted.urner v. Pleasan663 F.3d
770, 775 (5th Cir. 2011) (citingarrington v. State Farm Fire & Cas. C&63 F.3d

141, 147 (5th Cir. 2009)). The complaint mhbstliberally construed in favor of the
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plaintiff, and all facts pleaded ingltomplaint must be taken as tritarrington, 563
F.3d at 147. The complaint must, howewentain sufficient factual allegations, as
opposed to legal conclusions, to state a cfaimelief that is “plausible on its face.”
SeeAshcroft v. Igbhal556 U.S. 662, 678 (200Patrick v. Wal-Mart, InG.681 F.3d
614, 617 (5th Cir. 2012). When there arell-pleaded factual allegations, a court
should presume they are true, evedoatibtful, and then determine whether they
plausibly give rise to an entitlement to reliéfibal, 556 U.S. at 679. Additionally,
regardless of how well-pleaded the factdl@gations may be, they must demonstrate
that the plaintiff is entitled to relief under a valid legal theoi§ee Neitzke v.
Williams,490 U.S. 319, 327 (198NicCormick v. Stalded 05 F.3d 1059, 1061 (5th
Cir. 1997).
1. ANALYSIS

Scarlott filed this lawsuit in Texas&é Court against Ocwen, Deutsche Bank,
and AVT, asserting claims ohproper initiation of foreasure proceedings, trespass
to try title, suit to quite title, fraud, and breach of fiducidgty. Among other
requests, Scarlott seeks an injunction altmyher the benefit of a foreclosure review
program conducted by the Office ofettComptroller of Currency (“OCC”), a
declaratory judgment that Defendants do mmte the authorityo foreclose on the

Property, and damages.

C:\Users\shelia_ashabranner\App@abcal\Temp\notesFFF692\2742_M Remand_v3.w;1d1610.0822



Defendants, without AVT #itial consent, removed this case on the basis of
both federal question jurisdion and diversity of citizenship. Defendants contend
that “[t]his action arises under and presesufigstantial questiors federal law under
RESPA and the FDCPA (the latter becausarfff asserts that [she] disputed the
debt while foreclosure was pending).” tde of Removal of Civil Action [Doc. # 1],

1 4. Furthermore, Defendants argue thataction arises under federal law because
Plaintiff, in her Complaint, requests afuinction allowing her to submit her loan for
review to the OCCId. In the alternative, Defendardssert that AVT was improperly
joined and, as a result, the Court shalikitegard its Texas citizenship for purposes
of diversity jurisdiction.Id., 11 14-20.

The Court disagrees with Scarlott tixfendants’ removal of this case was
procedurally defective. The Court alssatjrees with Defendanthat the Court has
federal question jurisdiction. The Courgwever, agrees withefendants that AVT
was improperly joined. Accordingly, Defdants’ removal on the basis of diversity
jurisdiction was proper and Scarlott has failed to state a claim against AVT.

A. Procedural Defect in Removal

Scarlott contends that Defendantd diot properly remove the case to this
Court. Specifically, Scarlott argues thall faoperly served and joined parties must

consent to or join the notice of removaMotion to Remand{ 10. Here, Scarlott
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asserts, Ocwen and Deutsd@enk removed the case frastate court and AVT did
not (at least as of the filing of Scarlotiéotion to Remand) join in the removal, thus
violating the “rule of unanimity.”ld., { 10, 12.

The Fifth Circuit has construed Section 1446(b) to require that all defendants
that have been served join in or conserth®removal within thirty days of service
of the first defendartt.Gillis v. Louisiana294 F.3d 755, 759 (5th Cir. 200P)pe v.
Kerwood 969 F.2d 165, 169 (5th Cir. 1992). \Mever, the “application of this
requirement to improperly or fraudulently joined parties would be nonsensical, as
removal in those cases is based ondbietention that no other proper defendant
exists.” Jernigan v. Ashland Oil Inc989 F.2d 812, 815 (5th Cir. 1998&e also Rico
v. Flores 481 F.3d 234, 239 (5th Cir. 200A)pnso ex. rel. Estate of Cagle v. Maytag
Corp, 356 F. Supp. 2d 757, 760 (S.D. Tex. 2005). Accordingly, where some
defendants remove a case tddral court and fail to rece the consent of another
defendant who they claim wasproperly joined, there iso defect in the removal.
SeeRico 481 F.3d at 239ernigan 989 F.2d at 815.

Ocwen and Deutsche Bank removedcdhse to this Court on September 18,

2013. In their Notice of Removal, Ocwand Deutsche Bank specifically contend

*The Court notes that, according te tNotice of Removal, no Defendant had
been served as of the removal of this c&&eeNotice of Removal [Doc. # 1], 1 3.
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that AVT was improperly joined asdefendant in the actio®eeNotice of Removal
[Doc. # 1], 11 14-20. Thus, Ocwen anduBehe Bank did not need to seek AVT'’s
consent before removing the eaand there was no procedural defect in the removal.

B. Federal Question Jurisdiction

Scarlott does not bring any claims under RESPA. A plaintiff is the “master of
[her] complaint and may generally allegeyoalstate law cause attion even where
a federal remedy is also availabléB&rnhard v. Whitney Nat'l Bank23 F.3d 546,
551 (5th Cir. 2008). In her statement'Background Facts,” Scarlott states that on
May 28, 2013, she “sent a Qualified WrittlBequest . . . pursuant to RESPA.” But
Scarlott does not currently assert argiral under RESPA or kad on her Qualified
Written Request. Contratp Defendants’ contentions, nowhere in her Complaint
does Scarlott allege thBefendants cannot foreclolsecause they “failed to respond
to a Qualified Written Request under RSP Defendants’ Response [Doc. # 11],
11

Similarly, Scarlott does not mention aite to the FDCPA anywhere in her
Complaint. Defendants argue that $uothiasserts a claim under the FDCPA because
she “asserts that [she] disputed the dettite foreclosure was pending.” Notice of
Removal [Doc. # 1], 1 4; Dendants’ Response [Doc. # 11], 1Y 2, 6. Here too,

Scarlott’s reference to “disputing the dalas only stated in her “Background Facts”
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section, and Scarlott does not otherwliseng a claim that relies on her having
previously disputed the deihdeed, Scarlott states sezally that she does not seek
relief under either statuteSeePlaintiff’'s First Supplemental Motion for Remand to
State Court [Doc. # 12], T 22. Defendawctinnot in these circumstances revise
Scarlott’s claims to create federal question jurisdiction on either basis.
Furthermore, Plaintiff’'s request for anjunction to allow her time to submit the
foreclosure for OCC review does not esidbfederal questiojurisdiction. While
Plaintiff styles this request a “cause dfiag,” this request is more properly classified

a request for relief, nan independent claim Thus, this request cannot serve as an

*Moreover, Plaintiff herself allegethat requests foOCC “Independent
Foreclosure Review” had to be submittgdDecember 31, 2012Z2omplaint, § 34.
Thus, there was no basis at the timeeayhoval that the named Defendants could
affect OCC review. Moreover, Scarlatttlaim would not hae qualified for OCC
review because foreclosupeoceedings against the Prayewvere not initiated until
2013, which was after the period for il OCC review was availablé&see“What
You Need to Know: Independent Foreclosure Revievavailable at
http://www.federalreserveay/consumerinfo/independefdreclosure-review.htm

(last accessed December 26, 2013) (stativad to be eligible for Independent
(continued...)
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independent basis for jurisdiction.

Finally, Section 1367(a) does not serve assis for federal jurisdiction in this
case, as Defendants conterfBeeDefendants’ Response [Doc. # 11], 1 7. Under
Section 1367(a), federal district courts granted “supplemental jurisdiction over all
other claims that are so related taicls in the action within such original
jurisdiction” of the court, even when theslaims, on their own merits, would not fall
within the Court’s original jurisdictin. 28 U.S.C. § 1367(a). For supplemental
jurisdiction to attach to a state law claithe Court first needs original jurisdiction
over another claim properly broughthe federal court under federal laee Arena
v. Graybar Elec. Co., Inc669 F.3d 214, 222 (5th Cir. 2012) (“Without original
jurisdiction on the federal claim, the cbgannot assert jurisdiction over state-law
claims, even if those claims derive fica common nucleus of operative facts.”).
Because the Court does not have fedguaistion jurisdiction here, it cannot have
supplemental jurisdiction over any of Scarlott’'s state law claims.

C. Diversity Jurisdiction

Defendants argue that AVT was impropejdined to the lawsuit, and that

>(...continued)
Foreclosure Review, the mortgage must H#een in the foreclase process any time

between January 1, 2009 and December 31, 2010).
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diversity of citizenship exists betweemtparties once AVT is excluded. Defendants
contend that Scarlott makes “no factualgdieons regarding AVTitle,” and thus it

is “impossible to ascertain . . . what AVTtle allegedly did wrong or even how it is
connected to the acts amtcurrences made the basis of Plaintiff's action.”
Defendants’ Response [Doc. # 11], § 17.

In her Complaint, Scarlott asserts otai against all “Defendants” generally
under Texas state law for improperly initiating foreclosure proceedings against the
Property, trespass to try title, suit to quide, fraud, and breach of fiduciary duty.
Scarlott’s factual allegations do nottiliguish among Defendants. In her Response
to AVT’s Motion to Dismiss, however, Scatlelarifies that her claims of fraud and
trespass to title are assertedeasst in part, against AVTSeePlaintiff's Response
[Doc. # 15], 11 16-17.

The Court agrees with DefendantattiAVT was improperly joined. AVT
allegedly insured title to &hProperty at the time Scarlott bought the Property in 1999.
Scarlott alleges no other faetisout AVT in her Complaint on any of her subsequent
filings. Even liberally construed, all &carlott’'s claims concern events or actions
taken many yearafter that date. Many of Scarlottdaims relate to Ocwen and
Deutsche Bank’s allegedly immper efforts to foreclose,aiims that in no way relate

to AVT as title insurer. Similarly, Scatits tresspass to try titiend suit to quiet title
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claim(s), Complaint, 11 56-61, are based carltt’s assertion that a later transferee

of a note cannot enforce that note without establishing an “unbroken chain of title,”
id., 1 60. With regard to her fraud clai®¢arlott alleges that records from Harris
County, Texas, show assigants of her deed of trust in 2005 and 2010, years after
she closed on the Property., 1 65-66. Finally, Scarlottbreach of fiduciary duty
claim is based on alleged drg that she was owed with regard to “documents
appointing Substitute Trusteesd., T 75° In short, AVT’s relationship with Scarlott

was confined to a period around the time Scarlott closed on the Property in 1999,
years before the events alleged in Scarlott’s current claims. Accordingly, Scarlott
cannot possibly recover against AVT on any of the theories alleged.

AVT was therefore improperly joined asDefendant in this case. Because
there is complete diversity between Sciiyldcwen, and Deutke Bank, and because
Scarlott does not contest that the amount in controversy here exceeds $75,000, the
Court has diversity jurisdiction pursuan2® U.S.C. § 1332. Accordingly, the Court
denies Scarlott’'s Motion to Remand. Fa fame reason, the Court grants Defendant

AVT’s Motion to Dismiss, as Scarlott hasserted no claim against AVT on the basis

°The Court also notes that Scarlotsrspecifically disclaimed any cause of
action against AVT in its capacits a “substitute trusteeSeePlaintiff's Response

[Doc. # 15], 11 8-12.
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of which relief can be granted.

V. CONCLUSION

For the foregoing reasons, it is hereby

ORDERED that Plaintiff April Scarlott’'s Motion to Remand [Doc. # 8] is
DENIED. Itis further

ORDERED that Defendant AVT Title Services, LLC’s Motion to Dismiss
[Doc. # 14] isGRANTED. It is further

ORDERED that Scarlott must file an amended complaintJaguary 24,
2014. In her amended complaint, Scarlott melarify the facts, legal theories, and
causes of action applicable to each remng Defendant. The Court requires this
amended complaint in order to ascertairether plaintiff can stte a claim on which
relief can be granted as to the remrag Defendants. It is further

ORDERED that Defendants Ocwen Loanr@eing, LLC and Deutsche Bank
National Trust Company, as Trustee, in trust for registered holders of ABFC 2005-
AQ1 Trust, Asset-Backed Certificatesfigés 2005-AQ1's Motion to Dismiss [Doc.
# 5] isDENIED WITHOUT PREJUDICE in light of the @urt’s order requiring
Scarlott to file an amended complaint.

SIGNED at Houston, Texas, tHié" day ofJanuary, 2014.

MWL

ncy F. Atlas
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