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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

LILIANA COBOS, 8
8
Plaintiff, 8
8
VS. 8 CIVIL ACTION NO. H-13-02897
8
JOHN KERRY, SECRETARY OF STATE, 8
8
Defendant. 8

8

MEMORANDUM AND OPINION ENTERING FINDINGS OF FACT AND
CONCLUSIONSOF LAW

The plaintiff, Liliana Cobos, sought a dedtory judgment that she was a United States
citizen by birth and entitled to have the defend#re, Secretary of State, issue her a passport.
The Secretary denied her passpmpplication on the ground th&tobos was born in Mexico.
The issue is whether the plaintiff has met barden under 8 U.S.C. § 1503(a) to prove by a
preponderance of the evidence thatwhe born in the United States.

After a two-day bench trial, the court entrindings of fact ad conclusions of law
from the bench on June 25, 2015. In this memorandum and opinion, issued in accordance with
the oral ruling, the court finds and concludeat thiliana Cobos met her burden of proving by a
preponderance of the evidence that skas born in the United States.

Findings of Fact
The parties agree that Liliana Cobosswaorn on November 9, 1973. They dispute

whether she was born in McAllen, Texas, as she contends, or in Reynosa, Mexico, as the

1 Any fact findings that are conclusiontlaw are entered as such and hta effect, and any conclusions of law
that are fact findings are entered as such and have that effect.
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Secretary contends. While much of the evidence was inconsistent and some of the testimony
was not credible, the crediblkestimony, in particular that ojuanita Olachia Jones, who
witnessed Liliana Cobos’s birth, and the docuteeronsistent with tit testimony, show by a
preponderance of the evidence that Léid@obos was born in McAllen, Texas.

Liliana Cobos’s parents, Emma Guadelupeté® Rodriguez and Javier Cobos Portes,
testified that they lived in Monterrey, Mexieghile Emma was pregnant with Liliana, her first
child. According to themJavier's uncle, Matias Tirado, @uraged Emma to cross the border
to McAllen—where he had been working and westing a home—so th#te child would be a
United States citizen by birth. Emma testifiedttbhe traveled from RRrosa to McAllen two to
three weeks before Liliana’s birth. Javiéobos, Emma’s husband and Liliana’s father, was
living and working in Houston ahat time. Emma testified thahe stayed in McAllen with
Matias Tirado and his wife, Maria Elefi@ado, and gave birth in their home.

Both Javier and Emma testified that Jawiexs in Houston when Ema went into labor
and did not join his wife until two days afteiliana’s birth. Emma testified that they had
planned on going to Houston together after tinhpbut Javier had not found a suitable place for
the family. Instead, Emma returned to MexiathvwLiliana, and Javier flowed soon thereafter.

On November 17, 1973, Emma and Javier steged Liliana’s birth in Mexico and
obtained a Mexican birth certifite identifying Liliana’s bitiplace as Guadelupe, Nuevo Leon,
Mexico. They contend that they obtained tHeddexican birth record despite Liliana’s United
States birth because they wanted her to hasesado medical care, education, and vaccinations
in Mexico while they were therengorarily and after they were alilereturn to Mexico to live.
Emma and Javier testified that they went throtingh same process for two of Liliana’s brothers,

Julian and Gabriel. Emma testified that she antedavere still living in Mexico when she went



to McAllen to give birth to Julian in 1975 artgabriel in 1976. A few days after each birth,
Emma returned to Mexico and obtained édldexican birth certificates for each baby.

Emma and Javier did not obtain Texas birth certificates for Liliana or her brothers until
after the family moved to Hoten, Texas from Mexico in 1978After they moved, Emma and
Javier wanted to enroll Liliana, then five yeald, in elementary school. At the time, Texas law
required proof of legal residency befarechild could atted public schoof. Emma and Javier
sought a delayed birth certificate for Liliand.exas issued the certificate on October 7, 1980,
showing her birthplace as McAtle Texas. Emma and Javiestied that they used baptism
certificates and affidavits from Liliana’s birth witnesses to show her birth in McAllen to obtain
the delayed Texasttbh certificate.

Liliana’s parents were in many ways not crégelivitnesses. The documents in the record
showed that they misstated facts in the dasnis submitted to the Mexican government and in
some documents submitted to Texas authoritiBlsey had difficulty remembering details such
as addresses and dates. Some of the reasana gave to explain her decisions to obtain false
Mexican birth records for her United States-bohildren were implausible. She testified, for
example, that she believed reports that if imade children stayed in the United States, they
would be drafted and sent to war, despite tloe thzat the Vietham War and the draft had ended
years earlier.

At the same time, however, the passage of time explains much of Emma’s and Javier’s
inability to recall precise detail Their lack of sophistit@n and education is a partial
explanation for Emma’s gullibility. The issuetims case is the testimony and documents about

what happened just before and after Emma daxé to Liliana, as evidence of where that

2 The Supreme Court held this requirement unconstitutional in 1982 Plyler v. Dae457 U.S. 202 (1982).
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occurred. Other witnesses, as well as documaritse record, lend credibility to Emma’s clear
testimony that she came to the United States hgidre Liliana’s birth, left shortly after the
birth, and initially obtained a Mexican birth raécate instead of alexas birth certificate
because she intended to remain in Mexico botthénnear term and eventually to live, and she
wanted Liliana to have the beitefof Mexican citizenship.

Matias Tirado testified through depositiorathe lived sometimes in McAllen, Texas
and sometimes in Mexico and that Liliana Cobess born in his homen the United States
while he was living and worki there. He testified thatis wife, Mara Elena Tiradd, was
present with him in their rented McAllehouse when Liliana v&aborn. Matias Tirado’s
testimony was confused and unclear on somatgobut his testimonwbout Liliana’s birth
supports the plaintiff. The court finds Matiagsaldo’s testimony credible and entitled to weight
on this issue.

Maria Elena Cobo$the plaintiff's aunt, also testified. Her testimony neither adds to nor
subtracts from the plaintiff's evidence. Liliasaught Maria Elena Cobos’s help in applying for
a United States passport in 2008, after she |dafmoen her mother, Emma, that “Aunt Maria
Elena” had witnessed her birth in McAllerMaria Elena Cobos signed a no-questions-asked
affidavit in support of Liliana’s passport application. The affidaatest—falsely—that Maria
Elena Cobos had been present at Liliana’sibirtMcAllen. When Maria Elena Cobos learned
that she would be deposed in this case, she extéame affidavit statements. She testified at the
trial that she did not witness Lalna’s birth and signed the affidaeither in blank, or without

understanding the English-only handttem statements it contained.

3 Maria Elena Tirado died in 1992.
4 Maria Elena Cobos shares the same first and middle asutie plaintiff's great aunMaria Elena Tirado, who is
now deceased.



Liliana Cobos does not dispute this testip. She acknowledges that she misunderstood
which “Aunt Maria Elena” had been present at lieth and that the affidavit she procured from
Maria Elena Cobos was false. Liliana Cobos itlgdestified that when Maria Elena Cobos was
subpoenaed to testify inithcase and told Liliana that inctashe was not at the birth, Liliana
instructed her to tell the truth.

Maria Elena Cobos’s affidavit idiscredited. Apart frontredibly testifying that the
information in the affidavit was not true, hovegy Maria Elena Cobostestimony is not helpful
to determining whether Liliana was, in fact, born in McARefEven though Maria Elena Cobos
did not witness Liliana’s birtin McAllen, Liliana could stillhave been born there.

Maria Elena Cobos’s husband, &lelupe Cobos Portes, tited by deposition. He
testified that he did not thintkat Mexican citizens whose mathildren were born in the United
States would falsely register those births in Mexe@avoid the draft. He testified that his father
would disapprove of Javier “bothering” Maidirado by having a child at the McAllen home
Matias rented. But he also credibly testifibt he remembered that Liliana was born in the
United States, confirmed that heddiot have to be present in kleo to serve as a withess to
Gabriel Cobos’s Mexican birth certificate, and d¢onéd that he had serve a witness to that
Mexican birth certificate despite knowing th@abriel was born in the United States. His

testimony has aspects that both jearcite, but the relevant testimy is largely consistent with

5 The Secretary argues that Maria Elena Cobos’s testislonwys that she was asked by Liliana to testify falsely
about Liliana’s birth. Maria Elena Cobos'’s testimony about the affidavit is so inconsistent that it neither supports
nor contradicts the Secretary’s argumehe testified that Liliana’s parents brought her the passport-application
affidavit to sign even though they were in Mexico at thae. Liliana credibly testified that she mailed the affidavit

to Maria Elena. Maria Elena also testified that she could not read the handwritten English on the form and that she
thought her signature meant only that she knew Liliana. She also testified that she could read the handwritten
statements in the affidavit but did not understand them well and did not understand the legal congéquence
executing an affidavit with those statert'enAnd finally, she testified that the affidavit form she signed was blank.

But she did not testify as to facts showing that Lilianaym@®sed to her parents, knew that the affidavit was false
when it was obtained.



the evidence the plaintiff relies on.

Liliana Cobos, the plaintiff, also testified-ler testimony was credible. Liliana testified
that her mother had always told her she wasn in McAllen. Liliana testified that she
mistakenly thought that “Aunt Maria Elena” whfaria Elena Cobos, rather than Maria Elena
Tirado, based on what her mother told her. &lse credibly testified that she sought Maria
Elena Cobos’s help under this mistaken belief because her ni@ken Mexico at the time and
could not provide an affidavit by étpassport-application deadline.

At the same time, Liliana is clearly anterested witness. Hdestimony and certain
documents she filed were inconsistent. For exampleach of her passpapplications, Liliana
listed Texas as her mother’s place of birthjohlshe now acknowledges was incorrect. But the
Texas birth certificate Emma oltaid for Liliana has the same inaccuracy. Liliana’s passport
applications also listed a family addres<Eisinburg, Texas during yeaveghen they were living
in Mexico or in other parts of Texas. Liliana testified that she obtained this information from her
father. The inconsistencies are almost all attable to information Liliana received from her
parents and do not undermine her credibility.

Without more evidence supporting the plainttfie court likely would not find that she
rebutted the presumption of alienage createthbycontemporaneous Mexican birth record and
proved her United States birth by a preponderanceviofence. But there is more evidence.
Juanita Olachia Jones credibly testified that sfas present at Liliana’s birth in the United
States. Jones, now 86 years old, testified shat was supposed to be a midwife for Emma

during the birth, but that she wan Reynosa, Mexico, when Emmaent into labor. A woman



named Sofia Gonzalézwho was the wife of Javier Cobos’s employer, filled in as midwife.
Although Jones was unable to travel from ReyriodsicAllen, where she lived, in time to help
Emma during her labor, she arrived in time to ed® the birth and to thee the newly delivered
baby. Jones testified that she had no doubtdhatwas in the United States when she bathed
Liliana after the birth. The court finds her testimony credible.

The Secretary argues that Jones’s testimdmoptacertain details was inconsistent. But
those details are neither matemal likely to remain clear aftel3 years. Jones’s testimony was
consistent on every important issue. Jones testified clearly and consistently that she was
supposed to be at Liliana’s birth help during Emma’s labor andathshe did arrive in time for
the delivery. Her recollection ofitical details, her clarity of>@lanation, and her consistency in
describing what happened support her testimony, edfyeainen consideredith the consistent
record evidence.

Jones’s ongoing relationship witihe Cobos family is a factdo consider in weighing her
testimony, but it does not underrairner credibility. Her relatisship with the family helps
explain why she remembered Liliana’s birthreany years later. wd although she was close
with the family when they first moved to Hdas and even hosted theah her home for roughly
six months, Jones credibly testified that thegd lost touch over thgears. Their long-past
relationship does not prale the incentive to lie that th8ecretary suggests. Jones also
demonstrated her lack of bias through hetiteony about the 2012 birth affidavit she signed on
Liliana’s behalf. She credibly testified thatestvould have refused to sign an affidavit stating
that she, rather than Sofia Gorealserved as the actual midwife.

None of the Secretary’s other argungerior discounting Jones’s testimony about

6 Although Emma and Javier successfudlytained an affidavit from Gonza to support their application for
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Liliana’s United States birth requires a differenduie. First, the Secretary argues that Jones’s
testimony about whether she was supposed tothiee midwife is inonsistent with her
acknowledgment that her midwife experience was helping her grandmother, who actually
delivered the babies. The Secretary arguedhisatestimony contradicts Jones’s testimony that
she was supposed to be the midwife for Liliana. Jones’s testimony on this issue is not as
contradictory as the governmeobntends. The thrust obdes’s testimony was that she had
training as a midwife. She usually worked wligr grandmother, who did the deliveries, but she
delivered some babies herself. Her testimtmt she and Emma discussed Jones delivering
Liliana was credible. In any event, the precise details of her arrangement with Emma are
tangential to her unequivocal tiesony that she was supposed toitdlcAllen for the labor and
delivery, and that she arrived lddat in time to witness the birnd give Liliana her first bath.

Second, the Secretary arguesttidones testified that shsaw Emma pregnant with
Liliana when she worked at the Houston edamary school that Liliana and her siblings
attended. The problem is that Jones did nakwere until 1978, five years after Liliana was
born. But Jones acknowledged odirect that it was possible thslhie had seen Emma pregnant
with one of her younger children while Jones veafrlat the school. Jones’s confusion on this
issue does not contradict her unequivocal ctedibstimony that she ®apresent at Liliana’s
birth in McAllen.

Third, the Secretary argues that the evidehe¢ three of Matias Tirado’s own children
were born in Mexico, not McAllen, iddanuary 1972, August 1973, and November 1974,
undercuts the testimony that Matias Tiradeed in McAllen when Liliana was born in

November 1973. But the evidence showed Matia Elena Tirado may have traveled from

Liliana’s Texas birth certificate in 1980, neithparty was able to locate her for the bench trial.
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McAllen while she and Matias lived there to ki to have her chilgén. The children were
still United States citizens, dgpite being born in Mexico, bease their mother was a citizen.

Fourth, the Secretary points ttee testimony of Marcos Tida, Matias Tirado’s son, that
as far as he knew, his paremisver lived in McAllen, and &t he remembered moving from
Mexico to San Benito, Texas around 1980. hailigh Marcos Tirado was a largely credible
witness, his equivocal testimony on this issueiea minimal weight. Marcos Tirado was born
in 1972 and cannot remember the period in questicarately, if at all. He acknowledged that
his father lived in both Reynosa and the Uniftdtes for years, going back and forth. He
acknowledged that he was not certain that hierga did not live in McAllen. Marcos Tirado’s
testimony was not credible to the extent thabitflicted with Matias Tirado’s testimony that he
rented and lived in a home in McAllen wheridma was born. Documés in evidence showed
that Matias Tirado received a visa from the Mexican consulatdciallen in 1978, before
Marcos thought that his fathbad been to the United State$he credible testimony of other
witnesses, including Jones, is congisteith Matias Trado’s account.

Fifth, the Secretary points to Liliana’s Mexichimth certificate, filed eight days after her
birthdate. This contemporaneobrirth certificate in a foreigrcountry is almost conclusive
evidence of alienage. Liliar@obos admits that her parentsaibed a Mexican bih certificate
for her shortly after her birth and failed to obtaifiexas birth certificate until several years later.
As noted, Emma credibly testified that she andefagot the Mexican birt certificate so that
Liliana could receive medical care, education, and vaccinations when she and her mother
returned to Mexico after the rithh and when the family livethere, and delayed getting the
United States birth certificate until thegeded it for Liliana to attend school.

Emma and Javier testified that they paidople to serve as withesses to Liliana’s



Mexican birth. Yolanda Vargas was listed as a witness on both Liliana’s and Julian’s Mexican
birth certificates even though Emnaad Javier had met her only once, when they paid her to
falsely attest that she witnessed Liliana’s birthMexico. Evidence in the record shows that
Emma and Javier recycled Vargas's namsupport Julian’'s Mexican tih certificate without

her presence. Similarly, Emma and JavidetisGuadelupe Cobos and Maria Elena Cobos as
witnesses to Gabriel's Mexicdnirth to obtain the Mexican birtrecord, even though Guadelupe
and Maria Elena testified that they were not pn¢sat either Gabriel’s birth or the registration
proceeding and that Gabriel waarn in the United States.

Despite the contemporaneous foreign bicrtificate and the delayed Texas birth
certificate, the credible evidence as to thewirstances and place of Liliana’s birth leads the
court to find that the plaintiff has rebultehe presumption of alienage and proven by a
preponderance of the evidence that steelkited States citizen by birth.

Considering the testimony and exhibits dted into the record, and for the additional
reasons stated on the record on June 25, 2015, the court finds that the plaintiff, Liliana Cobos,
met her burden of proving by a preponderance @ftfidence that she whern in this country,
is a citizen by birth, and is entitldo a United States passport.

Conclusionsof Law

Title 8 U.S.C. § 1503(a) allows any person ddra right or privilege because she is not a
United States national to file @eclaratory judgnm action for ade novodetermination of
citizenship. See Vance v. Terraza$4 U.S. 252, 256 (1980).

There are “two sources of citizenshipdatiwo only: birth and naturalization.Miller v.
Albright, 523 U.S. 420, 423-34 (1998) (quotibgited States v. Wong Kim Ark69 U.S. 649,

702 (1898)). Because the issue is citizenship based on United States birth, the plaintiff has the
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burden of proving, by a preponderarafethe evidence, that she wihsrn in the United States.

See Bustamante-Barrerd47 F.3d 388, 394 (5th Cir. 200®&eyes v. Neely64 F.2d 673, 674-

75 (5th Cir. 1959)Tijerina v. Brownell 141 F. Supp. 266, 270 (S.D. Tex. 199&tel v. Rice,

403 F. Supp. 2d 560, 562 (N.D. Tex. 2005). Proving a fact by a preponderance of the evidence
means showing that the existence afl gact is more likely than notHerman & MacLean v.
Huddleston 459 U.S. 375, 390 (1983)Matter of Briscoe Enterprises, Ltd., 1994 F.2d 1160,

1164 (5th Cir. 1993).

There is no burden shifting analysis in thieceeding. The burden does not shift to the
government to either produce evidence demonstrating that the plaiasfborn outside the
United States or discrediting all of the plaintiff's evidence after she has mpdma facie
showing of United Stes citizenship. See Patel403 F. Supp. 2d at 56Bena-Sanchez v.
Clinton, No. 11-cv-00125, Order, ECF No. 34,2a(S.D. Texas March 28, 2013). The court
must resolve doubts “in favor of the United $&tand against thoseeeking citizenship.See
Bustamante-Barrera447 F.3d at 395, citin@erenyi v. District Directar 385 U.S. 630, 637
(1967). The court may not grant citizenship ougéauity or in the interests of justice. A person
is a United States citizen only by the rmars and means prescribed by Congredse INS v.
Pangilinan 486 U.S. 875, 883-84 (1988)ena-Sancheaupra at 3. A sincere belief of United
States birth does not make it sBeltran v. RiveraNo. 10-24288, ECF No. 48 at 8 (S.D. Fla.
July 6, 2012).

A birth record that is contemporaneously dileith birth is genelyy considered to be
“almost conclusive evidence of birthSee Liacakos v. Kennedyd5 F. Supp. 630, 631 (D. D.C.
1961). A contemporaneously filédreign birth record creates presumption of alienagesSee

Rivera v. Albright 99-C-328, 2000 WL 1514075, at *3 (N.D. Ill. Oct. 11, 200Bgrcia v.
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Clinton, 2012 WL 6202196, at *2 (S.D. Tex. Dec. 12, 201R¢na-Sanchezsuprg at 4-5
(giving more evidentiary weight to a 1971 Mean birth certificate rather than a 1974 Texas
birth certificate). Contemporaoes is defined as “[blelongingp the same time or period,;
existing or occurring at the same timeOxford English Dictionary Onlineyww.oed.comsee

also  Merriam-Webster  Dictionary  Online www.merriam-webster.com (defining

contemporaneous as “existing, occurringpnginating during the same time.Webster's New
Collegiate Dictionary 245 (1975) (defining contemporames as “existing, occurring, or
originating during the same time.”). Beltran the court found that a Mexican birth record
issued within eleven days of a birth was congeraneous and gave less evidentiary weight to a
Texas birth certificate issued afterwardgeltran, No. 10-24288, ECF No. 48, at 5.

An application to register a birth that occurred more than four years but less than fifteen
years before the application for registrationcmnsidered one type of delayed Texas birth
certificate. SeeTexas Health and Safety Co8® 192.024 & 192.025(c). Although under Texas
law a certified delayed birth recordpsima facieevidence of the facts stated in that recess
De La Cruz v. ClintonNo. 11-675, 2012 WL 1941373, at *4 (W& Tex. May 29, 2012), that
evidence is rebuttableSee Garcia v. Clintgn2012 WL 6202196, at *2 (S.D. Tex. Dec. 12,
2012), citing, 22 C.F.R. 8 51.42-51.44into-Vidal v. Attorney Generab80 F. Supp. 2d 861,
862 (S.D. Tex. 1987).Prima facieevidence refers only to “a minimum quantity,” enough to
raise either “a presumption of fact, or that, vhis sufficient, when unrebutted, to establish the
fact.” 1d.; see also Marker v. Prudéal Ins. Co. of America273 F.2d 258, 264 (5th Cir. 1960);
Tindle v. Celebrezz10 F. Supp. 912 (S.D. Cal. 1962). Qsurave found that a delayed birth
certificate is either entitled to less evidamyi weight than a contemporaneously filed birth

certificate 6ee Liacakqsl195 F. Supp. at 631), or to no evidentiary weigke Patel 403 F.
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Supp. 2d at 564, particularly whether evidence indicates foreidpirth or when the plaintiff
can only provide self-serving attagbns of United States birttSeeDe Vargas v. BrownelR51
F.2d 869, 871-72 (5th Cir. 1958 eyes 264 F.2d at 674Escalante v. Clinton386 Fed. Appx.
493 (5th Cir. 2010).
A court may consider testimonial evidene section 1503 proceeding, but testimony of
an interested witness is entitled to less evidentiary weilete e.g, Patel 403 F. Supp. 2d at
565-66;Ng Kwock Gee \Dulles, 221 F.2d 942, 943-4@th Cir. 1955)see De Varga251 F.2d
at 872;Patel 403 F. Supp. 2d at 565-66. In this case, the court found leré¢létestimony of
a disinterested witness, Juanidachia Jones, that the plaffitvas born in McAllen, Texas.
The other credible testimony wa®nsistent with Jones’s temony and with the plaintiff's
evidence.
The testimony and evidence supporting Lididbobos’s account of heirth in McAllen,
Texas, in particular the credible testimony of Juanita Olachia Jones that she was present when
Liliana was born in the United States, leads this court to conclude that she has rebutted the
presumption of alienage from the contemporanigdiiled foreign birth cetificate and that she
was in fact born in McAllen, Texas.
This court concludes that Lalna Cobos has met her burdemprdof. She is a citizen by
birth. On the record before this courtesh entitled to a United States passport.
A final declaratory judgment is issued in favor of Liliana Cobos by separate order.

Signed at Houston, Texas on June 30, 2015.

LA BTl

LEEH. ROSENTHAL
WNITED STATESDISTRICT JUDGE
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