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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

NAVIGATORS INSURANCE COMPANY,

Plaintiff,

VS. CIVIL ACTION NO. 4:13-CV-3465

CHRISTIAN BIBLE BAPTIST CHURCH,

§
§
§
§
§
§
INC., 8§
§
§

Defendant.

OPINION AND ORDER

Pending before the Court is a Motion to Dismised¢D25) filed by Defendant Christian
Bible Baptist Church, Inc. (“Defendant” or “CBBC&rguing that this case should be dismissed
because there is a parallel proceeding pendingtate sourt that involves the same facts,
circumstances, and parties which Plaintiff Navigatdnsurance Company (“Plaintiff” or
“Navigators”) failed to timely remove. Also pendims Plaintiffs’ Motion to Recoup Costs of
Service Pursuant to FRCP 4(d). (Doc. 13). Upaere and consideration of the motions, the
record in this case, and the applicable law, tharCgrants CBBC’s motion to dismiss and
grants Navigators’ motion to recoup costs.
l. Background

This is an insurance claim dispute arising out atew damage sustained by CBBC’s
facility on December 25, 2011. (Original Compl7 fiDoc. 1). Following the damage, CBBC
submitted a claim and demand for payment undepridperty insurance policy (the “Policy”)
with Navigators. I@. { 8). Navigators retained Vericlaim, an independ@eljusting firm, which
conducted an inspection of the damage and ass#ssa@lue of the loss at $109,621.73d. (
19). Payment of this amount, less the policy dedie, was made by Navigators and accepted
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by CBBC in February 2012.1d)).

On September 17, 2012, CBBC filed suit in Texatestaurt asserting causes of action
against Navigators, Vericlaim, and Vericlaim’s mdual adjuster, Leonard E. Williams, for
breach of contract, unfair claims practices, andegd#@ve trade practices, among others.
(Original Pet., Doc. 9-1). On October 22, 2012yigators filed a motion to abate the state-
court action until CBBC complied with the contraatand statutory conditions precedent to
filing suit, including the statutory requirement poovide notice of its claims to Vericlaim and
Williams. (Def. Plea in Abatement and Original Aes at 1-2, Doc. 9-2). In November 2012,
the state-court case was automatically abated ‘@tieast sixty days after [CBBC] provides the
notice required under the Texas Deceptive Tradetiees Act.” (Doc. 9-3). The state-court
case remained abated for over a year. (Doc. 1.9 11

In October 2013, the parties agreed to resolvedibputed claims under the Policy’s
appraisal procedureld( 1 12). The relevant portion of the Policy providssollows:

If “you” and “we” do not agree on the amount of fbss or the value of covered
property, either party may demand that these ansdastletermined by appraisal.

If either makes a written demand for appraisal,headll select a competent,
independent appraiser and notify the other of {hygraiser’s identity within 20
days of receipt of the written demand. The tworajgers will then select a
competent, impartial umpire. If the two appraisars unable to agree upon an
umpire within 15 days, “you” or “we” can ask a jugf a court of record in the
state where the property is located to select goingm
(Id. 1 13). The parties designated their appraisengitmg and the appraisers met on November
1, 2013; however, they could not agree upon an endd. 1 14-16).
On November 22, 2013, while the state-court caseaieed in abatement, Navigators
filed the instant suit in this Court on the basigliversity jurisdiction under 28 U.S.C. § 1332

seeking “that this Court appoint a competent anglirtial umpire to preside over the appraisal.”
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(Id. T 18).

In December 2013, CBBC submitted the outstandiaty&iry demand letters and filed a
motion to lift the abatement in the state-couriaxctwhich was granted on February 7, 2014.
(Pl.’s Mot. to Lift Abatement, Doc. 9-4; Feb. 7 @rdDoc. 25-1). CBBC also filed a motion to
appoint an umpire in the state-court action. $flot. to Appoint Umpire, Doc. 9-5).

On February 11, 2014, CBBC filed notice to this @dbhat the parties had reached an
agreement to appoint an umpire without intervenfrom the state court. (Feb. 11 Notice, Doc.
11).

On February 25, 2014, Navigators filed its firsteamded complaint (“FAC”) requesting
that instead of appointing an umpire, the Courtp&suise the appraisal process and provide
relief as necessary to enforce Navigators’ applraights under the policy, including but not
limited to the issuance of an order requiring thevgsion of receipts, access, documentation, and
information by CBBC as necessary to effectuate detars’ right to a fair and accurate
appraisal.” (Pl.’s First Am. Compl. § 23, Doc. 15)

On March 7, 2014, CBBC filed notice to this Couniatt the appraisal process was
completed in accordance with the procedures outlinethe Policy and the award was signed.
(March 7 Notice, Doc. 22; Agreed Appraisal Amoubfjc. 25-3). Pursuant to the appraisal
award, Navigators paid the remaining amount diayihent, Doc. 25-4).

Navigators now moves for leave to file a secondraded complaint (“SAC”) contending
that CBBC “continues to dispute that Navigators basplied with its legal obligations with
respect to the claim and has failed to acknowletthgebinding and conclusive effect of the
appraisal award on the parties’ dispute concerthirgsubject property.” (SAC 1 4, Doc. 27). In

its SAC, Navigators requests that the Court entprdgment declaring that (1) “the appraisal
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award is binding on the parties and enforceabl2)’ “Navigators’ timely payment of the
appraisal award constitutes full compliance with gbntractual obligations;” (3) “Navigators’
timely payment of the appraisal award estops Defehds a matter of law from asserting extra-
contractual claims, whether under the Texas Insag&ode, DTPA, common law, or any other
basis of extra-contractual recovery, and that naepton is applicable under these
circumstances.” (Doc. 27 § 46). Navigators aklsguests that the Court enjoin CBBC from
“taking any actions inconsistent with the bindinglaenforceable appraisal determination,” and
moves to recover the fees it incurred due to CBH@ilsire to waive service under Rule 4(d) of
the Federal Rules of Civil Procedurdd.).

CBBC did not file a response to Navigators’ motifor leave to file an amended
complaint. Thus, under local rule 7.4, the motisrdeemed unopposed. The Court finds the
SAC does not prejudice Defendant or necessitatdilthg of an amended motion to dismiss.
Therefore considers the pending motion to dismiam#f's claims as alleged in the SAC.

CBBC moves to dismiss the case on the grounddN&agators waived federal diversity
jurisdiction by failing to timely remove the stateurt action, and also arguing that the
completion of the appraisal process rendered Na&wigaFAC moot. (Def.’s Answer and Mot.
to Dismiss Pl.’s FAC 11 9-10, Doc. 25). In thesalative, CBBC argues that the Court should
dismiss the action on the basis of abstentidd. af 3). Navigators filed a response to CBBC'’s
motion to dismiss arguing that diversity jurisdoctiis present as the parties are citizens of
different states and the amount in controversy easethe jurisdictional limit. (Pl’s Am.
Response to Def.’s Motion to Dismiss at 3, Doc.427- In addition, Navigators argues that
abstention is not warranted in this cadel. &t 4).

Based on the factual and procedural history of ttase, the Court concludes the
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doctrines of abstention, rather than the remowatutts, should govern the Court’'s analysis of
Defendant’'s motion to dismiss since the instant suiginated in state court and was not
removed.

Il. Legal Standard

“As a general rule, federal courts have a ‘virtpalhflagging obligation’ to exercise their
jurisdiction in proper cases.'Colorado River Water Conserv. Dist. v. United State®4 U.S.
800, 817 (1976). “This obligation does not evapmiEmply because there is a pending state
court action involving the same subject mattetd. at 813-14. “In situations involving the
contemporaneous exercise of concurrent jurisdistfongoverning principles “rest on
considerations of ‘[w]ise judicial administratiogjving regard to conservation of judicial
resources and comprehensive disposition of thgation.” Id. (quotingKerotest Mfg. Co. v. C-
O-Two Fire Equip. C9.342 U.S. 180, 183 (1952)).

The Fifth Circuit considers whether to abstain frerercising jurisdiction over a case
because of a parallel state proceeding under eitteeBrillhart or Colorado Riverabstention
doctrines.New Eng. Ins. Co. v. Barngf61 F.3d 392, 395 (5th Cir. 2009)Brfllhart abstention
is applicable ‘[w]hen a district court is considegyiabstaining from exercising jurisdiction over a
declaratory judgment action.’Black Sea Inv., Ltd. v. United Heritage Cqrp04 F.3d 647, 652
(citing Southwind Aviation, Inc. v. Bergen Aviation, |n26 F.3d 948, 950 (5th Cir. 1994).
Colorado Riverabstention is applicable in cases involving coercilief. Barnett 561 F.3d at
396. “Coercive relief” includes injunctive reliahd damagesGreat Lakes Dredge & Dock Co.,
LLC v. Larrisquity Civ. A. No. H-06-3489, 2007 WL 2330187, at *8@STex. Aug. 15, 2007
(citing Black Sea Iny.204 F.3d at 649-50)). “Und@rillhart, courts have broad discretion to

abstain; unde€olorado Riveyfederal courts may abstain in favor of paraltates-court actions
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only under “exceptional circumstanced.arrisquitu, 2007 WL 2330187, at *8. When an action
includes claims for both declaratory and coerceleef, courts applyColorado Riverunless the
claim for coercive relief is clearly frivolous, prature, or added as a means of defeating
Brillhart. Barnett 561 F.3d at 395-96 (citinyent v. Nat'l City Bank of Ind145 F. App’x 896,
898 (5th Cir. 2005) (per curiam) (unpublishe¥sex Ins. Co. v. Bourbon Nite-Life L.L.Clv.
A. No. 05-0784, 2006 WL 304563, at *3 (E.D. La. FBp2006));PPG Indus. Inc. v. Cont'l Oil
Co, 478 F.2d 674, 679 (5th Cir. 1973) (citiRgib. Serv. Comm’n of Utah v. Wycoff Co., |Inc.
344 U.S. 237, 244 (1952) (“If the prayer for injtime relief could be determined to be frivolous
or premature or otherwise ‘wanting in equity,” théme suit could be considered solely a
declaratory judgment action and tBellhart holding would clearly apply.”)).
II. Discussion

In its response to CBBC’s motion to dismiss, Natoga insists thaBrillhart abstention
is inapplicable to its claims because the SAC rstpumjunctive relief and attorney’s fees under
Federal Rule Civil Procedure 4(d). The relief resfed by Navigators’ has changed between the
Original Complaint and the SAC. In the Original@alaint, Navigators requested only that the
Court appoint an umpire. Once the parties agreednt umpire, Navigators modified the
complaint to request that the Court oversee theasgal process and issue an order requiring
CBBC to provide “receipts, access, documentatiord anformation” to ensure a fair and
accurate appraisal. Now that the appraisal prosesemplete, and while CBBC’s motion to
dismiss is pending, Navigators again modified theglaint a third time to request a declaratory
judgment “that the appraisal award is binding amfoceable on both parties” and “that
Navigators had fulfilled its legal obligations umdke Policy.” In addition, Navigators requests

that the Court enjoin CBBC from *“taking any actiomsconsistent with the appraisal
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determination” and filed the separate motion to rawdavigators the fees it incurred as a result
of CBBC'’s failure to waive service.

The Court finds that Navigators’ request for feagspant to Federal Rule of Civil
Procedure 4(d) does not qualify as a request ferobee relief that triggers analysis under
Colorado River See Trentl45 F. App’x at 898 n.3 (“[T]his court has neved that a request
solelyfor attorney’s fees constitutes a request for aeenelief and we decline to [do] so here...
To rule otherwise would essentially swallow theirerBrillhart doctrine since most complaints
contain boiler plate requests for costs and atidsrfees.”).

With regard to Navigators’ request for an injunofidt is apparent that Navigators has
added its vague and premature request for injuacglief while CBBC’s motion to dismiss was
pending in a calculated effort to thwdtillhart abstention. Navigators requests without any
supporting facts or evidence that the Court enfoBBC from “taking any actions inconsistent
with the binding and enforceable appraisal deteation.” (Doc. 27  40). An injunction should
not issue unless the plaintiff shows a “substarthatat of irreparable injury.”See Speaks v.
Kruse 445 F.3d 396, 399 (5th Cir. 2006). Navigators taéled to provide factual support for its
claim for injunctive relief. Its request is constuy and fails to demonstrate why it believes it
will suffer irreparable harm. Thus, the SAC ismedy treated as a pure declaratory judgment
action and the analysis undBrillhart, not Colorado River,applies. See Trent145 F. App’x
896, 898.

The Declaratory Judgment Act, 28 U.S.C. § 2201(ayviges, “In a case of actual
controversy within its jurisdiction, ... any court tie United States, upon the filing of an
appropriate pleading, may declare the rights ameérotegal relations of any interested party

seeking such declaration.” It is “an enabling Aghich confers discretion on the courts rather
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than an absolute right upon the litiganWilton v. Seven Falls Co515 U.S. 277, 287 (1995).
“[T]he Declaratory Judgment Act has been understimodonfer on federal courts unique and
substantial discretion in deciding whether to decthe rights of litigants.”ld. at 286. “In the
declaratory judgment context, the normal princitilat federal courts should adjudicate claims
within their jurisdiction yields to considerations practicality and judicial administration AXA

Re Prop. & Cas. Co. v. Day62 F. App’x 316, 319 (5th Cir. Jan. 11, 2006)dublished) (citing
Brillhart v. Excess Ins. Co. of An316 U.S. 491, 495 (1942)) (A federal district doonay
decline to decide a declaratory judgment actionreshewould be “uneconomical as well as
vexatious for a federal court to proceed...where farosuit is pending in state court presenting
the same issues...between the parties.”).

The Fifth Circuit considers the following three tars in deciding whether to retain or
dismiss a federal declaratory judgment action:wWhgther the declaratory action is justiciable;
(2) whether the court has the authority to grardiadatory relief (whether the Anti-Injunction
Act, 28 U.S.C. § 2283, applies; and (3) whethezxercise its discretion to decide or dismiss the
action.” Sherwin-Williams v. Holes Cnfy843 F.3d 383, 387 (5th Cir. 2003). With regardhe
last factor, the Fifth Circuit has articulated sev®nexclusive factors that a district court must
consider in exercising its discretion to retairdmmiss the action:

(1) whether there is a pending state action in Wwhadl of the matters in
controversy may be fully litigated;

(2) whether the plaintiff filed suit in anticipatioof a lawsuit filed by the
defendant;

(3) whether the plaintiff engaged in forum shoppimdringing the suit;

(4) whether possible inequities in allowing the ldestory plaintiff to gain
precedence in time or to change forums exist;

(5) whether the federal court is a convenient fofanthe parties and witnesses;
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(6) whether retaining the lawsuit would serve theppses of judicial economy;
and

(7) whether the federal court is being called orcdastrue a state judicial decree

involving the same parties and entered by the doefdre whom the parallel state

suit between the same parties is pending.

St. Paul Ins. Co. v. Trejo39 F.3d 585, 591-91 (5th Cir. 1994). These factonust be
considered on the record before a discretionargmeaoits dismissal of a declaratory judgment
action occurs.” Vulcan Materials Co.v. City of Tehuacariz38 F.3d 382, 391 (5th Cir. 2001).
TheTrejo factors address three concerns: federalism, faraed improper forum shopping, and
efficiency. Sherwin-Williams C9.343 F.3d at 390-91.

A. Justiciability

To be justiciable under the first step, the issugnvhether the facts alleged, under all the
circumstances, show that there is a substantiar@eersy, between the parties having adverse
legal interests, of sufficient immediacy and rgalid warrant the issuance of a declaratory
judgment.” Day, 162 F. App’x. at 319 (quotinigld. Cas. Co. v. Pac. Coal & Oil Ca312 U.S.
270 (1941). “For a declaratory judgment actiorb&justiciable, it ‘must be such that it can
presently be litigated and decided and not hypatéletconjectural, conditional or based upon
the possibility of a factual situation that may eedevelop.” Id. (citing Brown & Root, Inc. v.
Big Rock Corp.3836 F.3d 662, 665 (5th Cir. 1967)).

In the instant suit, the parties have settled tdespute with regard to the amount of
CBBC'’s loss and Navigators’ liability for that lossder the terms of the Policy, and Navigators
has tendered a check to CBBC in full satisfactibthe appraisal award. Navigators, however,
vaguely contends that CBBC has “failed to acknog#ethe binding and conclusive effect of the

appraisal award on the parties’ dispute.” Presuyndbis complaint stems from the ongoing
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state-court proceedings on CBCC's extra-contraatleains. The Declaratory Judgment Act is
intended to “afford one threatened with liability early adjudication without waiting until his
adversary should see fit to begin an action afierdamage has accruedRowan Companies,
Inc. v. Griffinp 876 F.2d 26, 28 (5th Cir. 1989). The pendingestaurt proceeding presents a
substantial controversy between the parties indbtoon. Therefore, the Court concludes that
the effect of the appraisal award on CBBC’s extratiactual claims presents a justiciable issue
and proceeds to the next factor.

B. Authority to Grant Relief

“The Fifth Circuit has decided that when a stateskait is pending, more often than not,
issuing a declaratory judgment will be tantamoumtigsuing an injunction—providing the
declaratory plaintiff an end run around the requeats of the Anti-Injunction Act."Travelers
Ins. Co. v. La. Farm Bureau Fed'n, In@96 F.2d 774, 776 (5th Cir. 1993). Thus, a cdosds
not have authority to decide the merits of a dettay judgment action when (1) the declaratory
defendant previously filed a cause of action inestaurt; (2) the state case involved the same
issues as those in federal court; and (3) theidistourt is barred from enjoining the state
proceedings under 28 U.S.C. § 2283 (“A court oftiited States may not grant an injunction
to stay proceedings in state court except as eslgresithorized by Act of Congress, or where
necessary in aid of its jurisdiction, or to proteceffectuate its judgments.”)d. “[l]ssuance of
a declaratory judgment in such situations would dngithetical to the noble principles of
federalism and comity.”ld. (citing Tex. Employers’ Ins. Ass’'n v. Jacks@®2 F.2d 491, 505
(5th Cir. 1988) (en banc)).

As to timing of the suits, Navigators filed the terst suit more than a year after CBBC

filed suit in state court. This factor suggestt tthe Court lacks authority to grant the requested
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declaratory relief. With regard to the issuesadjsboth suits implicate essentially the same
issue, the effect of the appraisal award on CBBRtsa-contractual claims. As such, this factor
likewise implies a lack of authority to enter thectaratory judgment. Lastly, the third factor
requires the Court to consider whether the Antinticgion Act prevents the Court from enjoining
the state-court action. The Act “precludes thisirtdrom issuing an injunction against the
continued litigation of the state-court actions drain issuing a declaratory judgment that the
state-court suits cannot continue.arrisquitu, 2007 WL 2330187, at *10. Under the Act, “the
presumption is that state courts are the besteasbibf state court jurisdiction; thus, state
proceedings ‘should normally be allowed to continuempaired by intervention of the lower
federal courts, with relief from error, if any, ttugh the state appellate courts and ultimately [the
Supreme] Court.”” Total Plan Serv. Inc. v. Tex. Retailers Ass’n,,|885 F.2d 142, 144 (5th Cir.
1991) (citingAtl. Coast Line R.R. v. Brotherhood of Locomotivey’Es, 398 U.S. 281, 287
(1970)). “Thus, ‘any doubts are to be resolvedawvor of allowing the state court action to
proceed.” Id. (citing Jackson 862 F.2d at 499).

Here, Navigators request a declaratory judgment‘tavigators’ timely payment of the
appraisal award estops Defendant as a matter ofrtaw asserting extra-contractual claims...”
(Doc. 27 1 46). As such, the obvious effect of @mairt’s granting the requested relief would be
to enjoin the state-court proceedings in directation of the Anti-Injunction Act. Navigators
does not contend that any of the exceptions ureeAtt apply here, and the Court concludes
that they do not. Therefore, § 2283 bars the Clooim granting the requested relief.

Having determined that authority to decide the daskcking, the Court declines to
address tdrejo factors in considering whether to exercise itemigon to decide or dismiss the

case. Defendant’s motion to abstain and dismigsaisted.
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V. Navigators’ Motion to Recoup Costs of Service

Navigators’ requested that CBBC waive the costeaise in this action and CBBC
declined. Navigators now moves to recover $278%3he cost of formal service, $637.50 for
the cost of preparing the motion to recover feesl an additional $892.50 for the cost of
preparing the reply. (Mot. to Recoup Costs | 4-&¢.00.3; Reply in Support of Mot. to Recoup
Costs at 4, Doc. 30).

Rule 4(d)(2) provides that if a defendant in thatebh States fails, without good cause, to
sign and return a waiver requested by a plaintiticcordance with Rule 4(d)(1), “the court must
impose on the defendant” the expenses incurredaking service and the “reasonable expenses,
including attorney’s fees, of any motion requirectbllect those service expenses.” Fed. R. Civ.
P. 4(d)(2). Navigators submitted evidence of iterapt to provide a waiver to CBBC. (Request
for Waiver of Service, Doc. 13-2).

CBBC does not deny that it failed to comply withviimtors’ request for waiver of
service of process, but contends that it did nspoad because CBBC'’s registered agent “had
genuine factual confusion as to the validity of teeuments.” (Def.’s Resp. to Pl.’s Mot. to
Recoup Costs § 12, Doc. 24). This confusion “tesufrom the fact that [CBBC's agent]
believed any dispute between [the parties] wasadirgoroceeding in Fort Bend County State
Court.” (d.; Aff. of Rudolph White, Doc. 24-1). CBBC furtheontends that it should not have
to pay “attorney fees and expenses to file a fausllawsuit.” [d.  14).

Neither of CBBC'’s proffered reasons for failingu@ive service constitutes good cause.
SeeFed. R. Civ. P. 4(d)(2) Advisory Committee Notel®d93 Amendment (“A defendant failing
to comply with a request for a waiver shall be g opportunity to show good cause for the

failure, but sufficient cause should be rare.sIhot good cause for failure to waive service that
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the claim is unjust or that the court lacks jums$idin.”). Further, an agent authorized by

appointment to receive service of process on bethah organization is presumably able to read
and understand the face of the summons. It isreasonable that CBBC's agent ignored
Navigators’ request because he believed the dispae pending in state court only. The

summons and request for waiver clearly indicatégmtise. Accordingly, CBBC has not shown

good cause for failure to waive service and Nawigais entitled to recover $273.53 for the cost
of formal service upon CBBC pursuant to Rule 4({A2

In addition, Navigators is entitled to recover “‘semable expenses, including attorney’s
fees,” incurred in preparing the motion to recotle Rule 4(d)(2)(A) expenses. Navigators’
request is accompanied by the affidavit of BenjaMotal which states that Navigators incurred
$637.50 in legal fees for his efforts in preparihg instant motion. (Aff. of Benjamin Motal | 7,
Doc. 13-1). CBBC argues in its response that N&wig should not be entitled to recover its
attorney’s fees as it failed to provide evidencsupport the amount of its request since it did not
provide any time and expense reports. (DocY 24. Navigators filed a reply attaching another
affidavit from Benjamin Motal which explains thag Bpent 2.5 hours drafting the motion which
were billed at a rate of $255 per hour. The Céuods that the amount requested is objectively
reasonable and concludes that Navigators is ehtidleecover $637.50 for preparing the motion
to recover the cost of service.

Navigators also seeks to recover $892.50 in leges fincurred in preparing its reply
brief. (Doc. 30 at 4). Rule 4(d)(2)(B) allows &iptiff to recover the reasonable expenses
incurred in “any motionmequiredto collect those service expenses.” Fed. R. Eiv(d)(2)(B)
(emphasis supplied). Courts in this district haemied similar requests to recover attorney’s

fees incurred in submitting an optional reply hri€ee Rick’'s Cabaret Int'l, Inc. v. Indem. Ins.
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Corp.,, No. H-11-3716, 2012 WL 208606, at *5 (S.D. TeanJ24, 2012). The Court agrees that
an award of fees incurred in filing the optionaplyeis not warranted in this case and denies
Navigator’'s request.

Plaintiffs are entitled to recover $273.53 in exg@nincurred in obtaining formal service
and $637.50 in legal fees incurred in preparingMio¢ion to Recoup Costs of Service, for a total
of $911.03.

V. Conclusion
For the foregoing reasons, it is hereby

ORDERED that Defendant Christian Bible Baptist Church,.’;xdVotion to Dismiss
(Doc. 25) isGRANTED, without prejudice. It is further

ORDERED that Plaintiff Navigators’ Insurance Company'’s Motto Recoup Costs of
Service (Doc. 13) iISRANTED in the amount of $911.03.

All other pending motions are denied as moot.

SIGNED at Houston, Texas, this 28th day of Agi)14.

-

W-}L/ﬁ«_‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE

14 /14



