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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

ANTONIO LEONARD TNT
PRODUCTIONS, LLC,

Plaintiff,
VS. CIVIL ACTION NO. H-13-3486

GOOSSEN-TUTOR PROMOTIONS, LLC,
AND DAN GOOSSEN,

w W W W W W W W W W W

Defendants.

MEMORANDUM AND ORDER

Antonic Leonarc TNT Produtions, LLC (“Leonard Productions”) sued Goossen-Tutor
Promotions LLC (“GTP”) anc its presiden Dar Goosser in Texa: state court alleging thai the
defendant hac breache a partnershi agreemer with Leonard Productiol to copromot: certain
boxers (Docket Entry Nos. 1, Ex. 4; 12). Thefeledants timely removed to federal court and
movec to dismis¢ baseion a lack of personal jurisdiction and issue preclus They also moved
to compel Leonard Productions to arbitrate its clet (Docket Entry Nos. 5, 19).

Base(onthebriefs the pleadingsthe parties submission:ancthe applicabl¢law, thiscourt
denie: the motior to dismis¢ for lack of persone jurisdiction denie: the motior to apply issue
preclusior anc grarts the motion to compel arbitration.Id.). The motion for a preliminary

injunction (Docke Entry No. 3),the motior for a protective order (Docke Entry No. 35,amended

! The defendants also asked this ttmabate or dismiss on the basiawfim non convenierigcause GTP
had filed another lawsuit raising similar issues in #f@aia state court. That suit has been dismissed,
making the motion to abate or dismiss on this ground moot.
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a< Nos 37 anc 41), anc the motior to compe production (Docke Entry No. 42), are denied as
moot.

No latelthar September 26, 2014, the partie: are tofile a statemer identifyingreasonthis
case should not be dismissed with prejudice (as opposed to stayed) in favor of arbitration.

l. Background

Leonarc Productions Goosser anc GTF are in the business of boxing promotio GTF is
incorporate anc locatec in California Its president, Goossen, is a California citizen. GTP is
registere with the Californie State Athletic Commission (CSACa state entity that regulates
boxingmatches Leonard Productions is a Texas limitedbilidy corporation. Its president and sole
member is Antonio Leonard, a Texas citizen. (Docket Entry No. 1 at 3).

In2004 GTFancSquariRing.Inc.enteed into a Promotional Agreement with Andre Ward,
asuccessftboxer The Promotional Agreement gave Gam Square Ring the exclusive right to
promote¢Ward’sboxing matche from2004t0 2009 The Agreement contained an arbitration clause
statin¢ thai “all controversies concerning the validéyd/or enforceability of the promotional
contrac anc this addendur shal be submittecfor arbitration’ to the CSAC (Docket Entry No. 1,

Ex. 4, Exs 1-B anc 1-C). In 2004, GTP and Square Ring also signed a separate Copromotion
Agreement relating to and incorporating their Promotional Agreement with Ward. The Copromotion
Agreemer specifiecthai GTF anc Squar: Ring would evenly split the cost: anc neirevenue from

the Promotional Agreement with Ward. (Docket Entry No. 1, Ex. 4, Ex. 1-A).

In 2008, Square Ring sold its interest in the Copromotion Agreement to Leonard Productions.
(Docke Entry No. 1, Ex. 4, Ex. 1). After this sale, Leonard Productions provided various

promotiona service for Ward’s boxin¢c matche unde the 2004 Promotional Agreement until it



expirecin 2009 (Docket Entry No. 19, EX/ at 3). Leonard Produotis alleges that in 2011, it
enterer into ar oral copromotione agreemer with GTP Leonard Productions alleges that “the
partie: agree: thai they would continu¢ to conduc busines together along the same terms as the
200<agreemer ancthaiLeonard GTF anc Goosse would continueto aciin partnershi in the co-
promotior of fights involving Andre Ward.” (Docket Entry No. 1, Ex. 4, Ex. 1). Leonard
Production alleges anc GTF denies thai the oral copromotional agreement contemplated
promoting othel boxer« beside Ward anc significan activities in Texas by Leonard Productions
and GTP. 1d.).

LeonarcProduction allege: thai it, GTP Goosser anc Warc togethe decide(to promote
anc holdsix boxing matche for Warc ovelthreeyears Leonard Productions alleges that the parties
agreeithatGTFancLeonar(Production would copromote Ward’s matches, sharing revenues and
losse equally. (Docket Entry No. 19, Ex. 7 at 4gTP and Ward were the only parties to the
written Exclusive Promotional Agreement that Leonard Productions alleges resulted from these
discussion: (Docket Entry No. 12 at 4). The Exadles Promotional Agreement stated that: GTP
was Ward’s exclusive promoter; California law applied; and the parties agreed to arbitrate “[a]ny
controversie and/o dispute concerniniand/o arisin¢ unde this Agreemer and/o arisin¢ under
the Addendum before the CSAC (Docket Entry No. 19, Ex.& 17). Leonard Productions was
noi a party to or mentionei in the written Exclusive Promotione Agreemen’ Leonard Productions
explains this omissior by the faci thai it was not registered as a boxing prom:with the CSAC
(Docke Entry No. 19, Ex. 7 at 4). Goossen told Leonard in an e-mail that “[a]s you and | have
discusse in the pas anc recently to be listec on the [A]greemen (which is nc problem you need

to becomalicenset«promote in California which you’ve saic is not a problen for you noi to be



listeconthe [A]greement. (Id.). Although Leonard Productions waat included in the Exclusive
Promotione Agreemen GTF anc Warc allegedly treatet Leonarc Procuctions as Ward'’s
copromoteranc Leonar(Production copromote Ward’s matche as SquariRing hacin the past.
(Docket Entry No. 19, Ex. 7 at 4).

The first of the six boxing matches provided for in the Exclusive Promotional Agreement
wenias planne(in Septembe 2012 (Id.ai2). Leonard Productions received 50 percent of the net
revenu from thai first match (Id.ait5). GTP entered into an agreement with HBO to broadcast
the matct to HBO’s subscriber in exchang for a flat fee HBO’s subscribers are located
throughout the United States, including Texas. (Docket Entry No. 5, Ex. A).

In early 2013 the relationshi| betweel Warc anc GTF deteriorted. Ward invoked the
arbitratior claust unde the Exclusive Promotione Agreemen' seekin¢ ar order declaring the
Exclusive Promotione Agreemer void becaus GTF hac not disclosed the oral copromotional
agreement with Leonard Productions to the CSAC. (Docket Entry No. 19, Ex. 7).

An arkitratorappointeiby the CSAChelchearings Antonio Leonard attended as a nonparty
witnes:ancwas preser throughouthe arbitration (Docket Entry No. 27, Ex. 2). Goossen, Ward,
LeonardancWard’smanage Jame Princeall testifiectharthey hacintende(Leonarc(Productions
to copromote Ward’s matches with GTP. (Docket Entry, No. 19, Ex. 7).

The arbitrato conclude: that GTP’s failure to disclose the oral copromotional agreement
with Leonar(Production to the CSAC violatec botl Californie law anc the Exclusive Promotional
Agreement. The arbitrator, however, declined to void or invalidate the Exclusive Promotional
Agreemer becaus Warc knew of ancencourage the copromotionerelationshig The arbitrator’s

ordeiconcludec*“[tihe Commissiolherebfindsthaithe Exclusive Promotione Rights Agreement



datec April 6, 2011 between Andre Wardé&aDan Goossen is valid.” (Docket Entry No. 19, Ex.
7 al 17-18) The arbitrator’'s order also stated tfthe remedy for breaches of [the obligation to
disclostany copromotione agreemer to the CSAC] are the voiding of the outsideagreement the
agreemer or agreemen involving Mr. Leonard nol the Agreemer betweel Mr. Ward and
Goossen-Tutor Promotions, LLC.'ld. at 16).

Shortly after the arbitratior ordelissued GTF informec Leonarc Production that it would
not honor any agreement to copromote Ward. (D«Entry No. 1, Ex. 4). Leonard Productions
sue( GTF anc Goosse in Texas state court, claiming thaeyhhad breached their copromotional
agreemer with, anc fiduciary duty to, Leonard Productions.ld.)). GTP and Goossen timely
remove(onthebasisof diversityjurisdictior ancmovecto dismis:for lack of persongjurisdiction
Alternatively they argue that the validity of the oral copramtional agreement between GTP and
Leonard Productions was conclusively determined by the CSAC arbitratio defendants also
moved to compel Leonard Productions to arbitrate its claims before the CSAC.

Each of these issues is examined in turn.

. TheMotion to Dismiss Based on Lack of Personal Jurisdiction

A. The Legal Standard

UndeiRule 12(b)(2 of the Federe Rules of Civil Procedurethe “plaintiff bear:the burden
of establishin adistrici court’sjurisdictior ovelranon-residen butit neeconly make a prime facie
case if the district courrdoe: noi conduc ar evidentian hearing Johnston v. Multidata Sys. Int’l
Corp,, 522 F.3c 602 60¢ (5th Cir. 2008’ (citing Wilsor v. Belin, 20 F.3c 644 64¢ (5th Cir.1994)).

In decidin¢ whethe persone jurisdictior exists “the district court may receive ‘any combination

of the recognize method of discovery,’ including affidavits, interrogatories, and depositions to



assis it in the jurisdictional analysis.” Little v. SKF Sverigt AB, No. H-13—-cv-176( 2014 WL
710941 a1 *3 (S.D. Tex. Feb 24,2014 (quoting Walk Hayde & Assocs Inc. v. Coastal Power
Prod. Co, 517 F.3d 235, 241 (5th Cir. 2008)).

“Proof by a preponderanc of the evidence is not required Johnstol, 52 F.3c al 609
(citing Bullion v. Gillespie, 895 F.2¢ 213 217 (5th Cir. 1990)) “[O]n a motion to dismiss for lack
of jurisdiction uncontroverte allegation in the plaintiff's comgaint mus be taker as true and
conflicts betweel the facts container in the parties affidavits mus be resolverin the plaintiff's
favor for purpose of determinin¢whethe a prime facie cas«for persone jurisdictior exists.™ Id.
(quoting D.J.Invs. Inc.v. Metzele Motorcycle Tire Agen Gregg Inc., 754 F.2c¢ 542 54¢ (5th Cir.
1985)) “When the factual differences are found in fawbfa plaintiff] at this motion phase in the
litigation.. .. [it] haspresente a prime facie cast¢for personejurisdiction.” 1d. The “courtresolves
all conflicts in the evidencr in favor of the plaintiff anc accept as true all of the plaintiff's
uncontroverted allegationsLittle, 2014 WL 710941, at *3 (citinJohnstol, 523 F.3d at 609).

“A federa couri sitting in diversity ma exercis: persong jurisdictior ovel a non-resident
defendant (1) as allowed under the state’s long-arm statute; and (2) to the extent permitted by the
Due Proces Claust of the Fourteent Amendment. Mullins v. TestAmerice Inc., 564 F.3c 386,
398 (5th Cir. 2009). “The Due Process Clausthe Fourteenth Amendment constrains a State’s
authority to bind a nonresider defendar to a judgmen of its courts.” Walder v. Fiore, 134 S. Ct.
11151121 18¢€L.Ed.2012(2014 (citingWorld-Wid¢Volkswage v.Woodso, 444U.S 286 291
(1980)) “Because the Texas long-arm statute extandhe limits of federal due process, the
two-steinquiry collapse intoonefederadue proces analysis.” Mullins, 564 F.3d at 386 (quoting

Johnstol, 523 F.3d at 609). “To satisfy the requirements of due process, the plaintiff must



demonstral ‘(1) thatthe non-resider purposefully availec himseli of the benefitc anc protections

of the forum stete by establishing ‘minimum contacts’ withe state; and (2) that the exercise of
jurisdictior doet not offenc traditiona notions of fair play and suliantial justice.” Id. (quoting
Johnstol, 523 F.3d at 609).

As a genere principle a “defendan establishe minimunr contact with a state if ‘the
defendant’ conduc anc connectiol with the forum state are suchath[it] should reasonably
anticipattbeinc halecinto courtthere.” Nuovc Pignone Sp#v. Stormai Asie M/V, 31CF.3c 374,
37¢ (5th Cir. 2002 (quotingc Burgel King Corp. v. Rudzewic, 471U.S 462 474(1985)) “There
mus be some¢ acl whereb the defendar ‘purposely avails [itself] of the privilege of conducting
activities within the forum state thus invoking the benefit: anc protection of its laws.” Id.
(quotingBurger King, 471 U.S. at 379).

A courimay exercisigenere persongjurisdictior ovelrnonresider defendani“to hea any
anc all claims agains therr wher their affiliations with the State are sc ‘continuous anc systematic’
as to render [them] essentialy home in the forum State Goodyea Dunlog Tires Operations,
S.Av.Browr,131S.Ct.2846 2851 18CL. Ed.2d 79€(2011) The Fifth Circuit has explained that
“[t]he continuou anc systemati contact tes is adifficult oneto meet requirin¢ extensivicontacts
betweel adefendar ancaforum.” Submersibl System:Inc.v. Perforador: Central S.AdeC.V,
24€ F.3c 413 41¢ (5th Cir. 2001) “[E]ven repeate contact with forum resdents by a foreign
defendar may nol constitut« the requisite substantia continuou anc systemati contact required
for a finding of general jurisdiction.Johnstol, 523 F.3d at 609.

Specific persone jurisdiction “is confined to adjudication of ‘issues deriving from, or

connecte with, the very controvers thai establishe jurisdiction.” Goodyea, 131S.Ct.ai 2851



(citatior omitted) The questiol is “whethel there was ‘some ac' by which the defendant
purposefullvavail[ed [himself] of the privilege of conductin¢activities within the forum State thus
invoking the benefits anc protection: of its laws.” 1d. al 2854 (quotin¢ Hansot v. Denckle, 357

U.S. 235 252 (1958)) “For a State to exercise jurisdiction consistent with due process, the
defendat’s suit-related conduct must create a sutistbconnection with the forum Stati\Waldel,

134 S. Ct. at 1121.

A couriconsider twoissue in decidin¢ whethe a defendant’ suit-relaterconduc creates
asufficientrelationshijwith the forum state Seeid. at1122 “First, the relationship must arise out
of contact thaithe ‘defendan himself’ create with the forum State.’ 1d. (Quotin¢ BurgeiKing,471
U.S al475) The limits imposet on a state’ “adjudicative authority principally protec the liberty
of the nonresider defendant—nc the convenienc of the plaintiff[ ] or third parties.”ld. (citing
World-Wide¢ Volkswage, 444 U.S. al 291-92) The Supreme Court has “consistently rejected
attempts to satisfy the defendant-focused ‘mimmcontacts’ inquiry by demonstrating contacts
betwee! the plaintiff (or third parties anc the forum State.' 1d. (citing Helicoptero: Nacionale de
Colombia, S.A. v. Ha 46€ U.S 408 417 (1984)) The “unilateral activity of another party or a
third person is not an appropriate consideratioawdetermining whether a defendant has sufficient
contact with a forum State¢ to justify ar assertio of jurisdiction.” Id. “Put simply, however
significan the plaintiff’'s contadts with the forum may be, thesontacts cannot be ‘decisive in
determininigwhethe the defendant due proces rightsareviolated.” Id. (quotin¢Rustv. Savchug
444 U.S. 320, 332 (1980)).

“Second[the]‘minimum contactsanalysi:looksto the defendant’:contact with the forum

State¢itself, not the defendant’ contact with person wharesidethere.’ 1d. (citations omitted) A



“plaintiff canno be the only link betweelthe defendar ancthe forum. Rather, it is the defendant’s
conduc that mus form the necessal connectin with the forum State that is the basis for its
jurisdictior overhim.” Id. “[A] defendant’s contacts with éhfforum State may be intertwined with
histransactionorinteraction with the plaintiff or othelparties But a defendant’s relationship with
a plaintiff or third party standincalone is ar insufficieni basisfor jurisdiction.” 1d.a11123 “Due
proces require: thai a defendar be halecinto courtin a forum State based on his own affiliation
with the State not basei on the random fortuitous or attenuate contact he make: by interacting
with othel person affiliated with the State.”ld. (quotatior omitted) se¢ AllChen Performance
Prods. Inc. v. Aqualine Warehous¢LLC, 87E F. Supp 20 779 787 (S.D Tex. 2013 (“[S]pecific
jurisdiction may not be based on the mere fortuity that a plaintiff is a Texas resident.”).

B. General Personal Jurisdiction

Leonarc Production allege: that this court has genere jurisdiction over the defendants
becausfrom2011to 201Ztheyappliecfor a boxinc licensein Texas promote(atleas two boxing
matche in the state solc ticketsto matche to Texas residents recruitectwo Texa:boxer¢(Ricardo
Williams anc Cornelius White); anc solc HBO the right to broadcast matches, including to
subscribers in Texas. (Docket Entry No. 17 at 9-10).

The preser recorc doe« not show that GTF or Goosen were “at home” in Texas. It is
undispute thai botr defendant are Californie citizens anc maintair their principal places of
busines there Neither GTP nor Goossen has officeank accounts, employees, or business
record: in Texas owns rea property in Texas regularly travels to Texa« for business; or derives

substantial revenue from services in Texas.



Leonarc Productions’ allegation focus on contact relatec to the disputed partnership
agreemen There are no factual allegations or arguments supporting “dispute-blind” general
jurisdiction Leonard Productions asserts that GTP and Goossen engaged in activities in Texas
relatecto that partnershi anc the preser dispute bui neithe the nature extent nor duratior of the
allegecactivities provide a prima facie basi: for finding genere jurisdictior ovel eitheldefendan ..

C. Specific Personal Jurisdiction

In suppor of its argumer thai this Texa: cour may exercis: specific persone jurisdiction
ovel GTP and Goossen, Leonard Productions alleges that in 2011 it entered into an oral
copromotione partnership of unlimited duration with GTP, contemplating that Leonard Productions,
as< a controllingc partner would perforrr many partnershi manageric functionsin Texas (Docket
Entries Nos 1, Ex. 4 al 3; 17, Ex. A). These functions included meeting with boxers in Texas;
negotiatincancfinalizing contract with boxers fundinc the boxers preparation:signincbonuses,
anc contracts managini merchandis sales anc promoting ticket sale: for in-persoil events.
(Docke Entry No. 17, Ex. A). Leonard Productioriieges that to carry out the partnership, it
promotecboxing matche in Texasanc recruitecanc agreeito promotetwo Texasboxers Ricardo
Williamsanc CorneliusWhite,beside Ward (Id.). Leonard Productions claims that in furtherance
of the partnershif GTF registere for a boxinc license in Texas anc promoted events in Texas.
Leonar(Production support itsjurisdictionalallegation with Antonic Leonard’«sworr affidavits
anc with document from the Texas Departmer of Licensin¢anc Regulatior (Docket Entry No.

17, Exs. A, B).
GTF anc Goosse dc not dispute thal Leonard Productions and GTP agreed to copromote

matche for Ward: that GTF helc a Texa: boxinc licens¢from 2011to 2012 anc thai GTF entered

10



into ar agreemer with HBO to broadcas certair matche to HBO'’s cable subscriber in exchange

for aflat fee (Docket Entry Nos 5, Ex. A; 20, Ex. AJhe defendants argue that any agreement
betweel them and Leonard Productions was not a partnership agreement and was negotiated in
Californie or Nevada noi Texas (Docket Entry No. 5, Ex. A). ®y allege that the copromotional
agreemer with LeonarcProduction was performetin Californie or Nevada anc that Goosse and
Leonarcneve meiin Texas They claim that any payments made to Leonard Productions under the
copromotione agreemer were made outside of Texas According to the defendants, they have
neve promote( any boxing matches in Texas with Leonard Productions or entered into any
agreemerwith RicardcWilliams or CorneliusWhite, two Texa:boxers (Docket Entry No. 20, Ex.

A). Goossen and GTP allege ttiay did not ask or direct LeombaProductions to take actions in
Texas making its conduc in the state¢ “unilateral.” (Docket Entry No. 20 at 14). The defendants
suppor theirjurisdictiona allegation with Goossen’ sworr affidavits (Docket Entry Nos. 5, EX.

A; 19, Ex. 1; 20, Ex. A).

“Merely contracting with a resident of therfion state does not establish minimum contacts.”
Montcrie Oil Int'l v. OAC Gazpron, 481 F.3d 309 311 (5th Cir. 2007) An out-of-state party’s
failure to pay amount due unde a contrac to ar in-state party doe¢ nct show jurisdiction. See
Cottmar Transmissio Sys.Inc.v.Martino, 36 F.3c 291 29& (3dCir. 1994) But a Texas court may
exercis persone jurisdictior ovel ar out-oi-state party whose contrac with a Texa: party
contemplate significan performanc in Texas While unilateral actions of the Texas-based party
da not show minimun contact in Texas a “purposefu anc affirmative action the effect of which

is to cause business acti\ (foreseeabl by the defendani in the forum state” may sufficeCent.
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FreightLinesInc.v. APA Transp Corp,, 32z F.3c 376 38z (5th Cir. 2003 (citing Miss Interstate
Express, Inc. v. Transpo, I, 681 F.2d 1003, 1007 (5th Cir. 1982).

The parties affidavits preser conflicting jurisdictiona evidence In a motion to dismiss,

a court “must accep the plaintiff's uncontrovirted allegations as true, and resolve in his favor all
conflicts betweel the facts container in the parties affidavits anc otheidocumentation Clemens

v. McName, 61t F.3c 374, 378 (5th Cir. 2010). This court stuesolve all factual conflicts in
favorof LeonarcProductions Applying this rule, the court finds that Leonard Productions has made
a prima facie showin¢ of contact sufficien to suppor specific persone jurisdictior in Texa: over

the defendant: The allegations and evidence as to the actions contemplated by the alleged
copronotional agreemer betweel Leonarc Production anc the defendant alsc support the
evidenci thai the defendani took “purposefu anc affirmative action’ to caus: busines activity in
Texas Mississipp Interstate, 681 F.2c al 1007 (interna marks omitted) Marathor Metallic
Building Co. v. Mountain Empire Constr. (, 653 F.2d 921, 923 (5th Cir. 1981). Leonard
Productions’ claims for breach of contract and brea€Hiduciary duty arise out of these Texas
activities by the defendants. (Docket Entry No. 12).

LeonarcProduction allege:thaiit entereiinto a partnershi.agreemerwith GTF providing
thaiLeonar(Production wouldfurtheithe pertnership through extensive actions in Texas. Leonard
Productions’ affidavits suppor its allegation that unde the partnership agreement, Leonard
Production performeextensivipromotionaancmanagericactivitiesin Texa:for Warcancother
boxers, including two residing in Texas. (Docket Entry No. 1, Ex. 4, Ex. 1).

The affidavits alsc suppor the allegation thal the defendant arranged to have HBO

broadcasthe boxinc matche organizeiby GTF anc Leonar(Production to subscriber:including

12



in Texas SeeIndianapoli¢Colts Inc.v. Metra Baltimore Football Club, Ltd., 34 F.3c¢41C (7th Cir.
1994 (the facithaithe defendani use( ESPN:to broadcas games including to Indiane residents,
was not “critical,” but did show thar “the defendar hac alsc ertered the state in some fashion”
througt the broadcast: (interna marks omitted) Centra Sport: Army Clukb v. Arene AssocsInc.,
952 F.Supp 181(S.D.N.Y 1997 (finding thai a defendar hocke)leaguthac a“presencein New
York in part because “[the defendant] deals with cable networks in New Yol that broadcast
[the defendant’s] games in New York and elsewhere.”).

Once a prima facie showin¢ of minimurr contact is made the defendant have the burden
of showingthai the exercisiof jurisdictior is not fair anc reasonablt McFadir v. Gerbel, 587 F.3d
753 759-76( (5th Cir. 2009). Five of the factors include: “(1) the burden on the nonresident
defendan (2) the forum state’«interests (3) the plaintiff's interesin securin¢relief, (4) theinterest
of the interstat judicial systen in the efficient administratioi of justice anc (5) the sharei interest
of the severe state in furtherinc fundamentz socia policies.” Luv N’ carev. Insta-Mix Inc., 438
F.3d 465, 473 (5th Cir. 2006).

The defendants allege that exercising jurisdictver them would offend notions of fair play
anc substantic justice becaus the relief Leonarc Production seek would violate California law
anc the CSAC arbitratior order (Docket Entry No. 5 at 8). The&}so argue that California would
be amore appropriat forumbecaus Californie law govern: the Exclusive Promotione Agreement
anc becauswitnesse anc evidencrare more readily availablein California (Docket Entry No. 20
al 16). The defendants also claim that because they are not Texas residents and have limited
connectiontothe State forcing them tolitigate thisdisputein Texa:would be a substantic burden.

(Id. a1 15). Leonard Productions responds that the defendants have already voluntarily submitted

13



themselve to jurisdictior in Texas by applyin¢ for anc obtainin¢ a boxing license here in 2011.
Leonar(Production alscassertthai Texashasar intereslin resolvinga disput¢ ovel a partnership
agreemer involving Texa« boxer: anc requiring significan performanc in Texas (Docket Entry
No. 17 at 10).

The courifinds that basei on the record the exercisi of jurisdictior ovel the defendantis
neithe unfair nor unreasonabl Leonard Productions has allegeetd presented evidence that the
defendant engage in purposeft anc affirmative action directed at Texas by entering into a
partnershi| thal requirec Leonarc Production to performr significan activities in Texas and by
directing its own promotiona activities towarc Texa: to carry ouli thai partnershif These contacts
give botl Leonarc(Production anc Texa:ar interesin resolvincthe suithere The defendants have
not showr thai the exercisi of jurisdiction over them would be unfairly burdensome, given their
Texas contacts, or that this court would be untbfairly and efficiently resolve the dispute.

The motion to dismiss based on the lack of personal jurisdiction over the defendants is
denied.
[Il.  TheMotion to Dismiss Based on | ssue Preclusion

GTP and Goossen assert that the CSAC arbitration between Ward and the defendants resulted
in ar ordel concludin¢ thar the copiomotional agreement between GTP and Leonard Productions
was invalid. They argue that this determination binds Leonard Productions because Antonio
Leonard appeared a witnestin the arbitratior and was present throughout the proceedings, and
becaus Warc adequatel represente Leonar( Productions’ interest in the arbitration (Docket

Entry No. 19).
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Issu¢ preclusior or collatera estoppe bar: a party “from litigating ar issu¢ alread raised
in ar earliel actior beween the same parties only if: (1) the issue at stake is identical to the one
involvec in the earliel action (2) the issu¢ was actually litigatec in the prior action; and (3) the
determinatio of the issuein the prior actior was a necessai pari of the judgmen in thar action.”

Petro-Hunt, L.L.C. v. United Sta, 365 F.3d 385, 397 (5th Cir. 2004) (footnotes omitled).

Collateral estoppel applies issues determined in arbitratioUniversal American Barge
Corp.v.J-Cheminc., 94€F.2c¢1131 113€(5th Cir. 1991) InUniversa Americat Barge, the Fifth

Circuitrejecteca challeng to the “applicatior of offensive collatera estoppe becaus the primary

2 “[S]lome cases . . . have recognized a fourth requirement that there be ‘no special circumstance that would
render preclusion inappropriate or unfairRecoverEdge L.P. v. Pentecid4 F.3c 1284 1290 n.12 (5th

Cir. 1995) (quotindJnited States v. Shanbaut® F.3d 305, 311 (5th Cir. 1994)). TRecoverEdgeourt

found it unnecessary to decide whether this fairness reggmteexisted, but noted that it “originated as a
limitation onoffensivecollateral estoppel,” which “arises whemplaintiff seeks to estop a defendant from
relitigating issues that the defendant previously litigated and lost agaiotter plaintiff” Id. (second
emphasis added) (citations omitted). TRecoverEdgease “involve[d] traditional, or mutual estoppel
because the relevant parties in the conspiracy wase the same as the parties in the dischargeability
proceeding.”ld. (citation omitted). Because the issue sought to be precluded here was not actually litigated
in the prior proceeding, whether this fass requirement applies need not be addressed.

® The parties rely on Texas and federal tan issue preclusion in their briefs. Universal the Fifth Circuit
applied federal law to determine whethegitee an arbitral award preclusive effeBee Universal American
Barge Corp. v. J-Chem, In@46 F.2d 1131, 1136 (5th Cir. 1991). Tédsirt has previously applied federal
law to determine whether an arbitral award resolgitage-law issues but that was confirmed by a federal
court judgment was entitled to preclusive effedijle noting that the question was unsetteee Tremont

LLC v. Halliburton Energy Servs., InNG96 F. Supp. 2d 741, 821 (S.D. Tex. 2010) (noting that there was no
conflict between federal law and the gatially applicable state laws of Delaware and Texas). The arbitration
order in this case resolved issues of California state law. California law bars the application of collateral
estoppel against parties who have specifically agreed to be bound by an arbitral award. Applying
California law would not change ith court’'s conclusion that the CSAC's determination that the
copromotional relationship violate@alifornia law and CSAC rules, but was valid, does not bind Leonard
Productions in this cas&eevandenberg v. Superior Coutl Cal. 4th 815, 834 (1999) (“we are compelled
to conclude that a private arbitration award, eifgadicially confirmed, can have no collateral estoppel
effect in favor of third persons unless the arbipatties agreed, in the particular case, that such a
consequence should apply.”).
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determinatio was rendere in ar arbitratior proceedin¢ rathe thar in a ‘court of law.” 946 F.2d
at 1136. The court explained:

The Unitec State Suprem Courideclinecto bai the offensive use of

collateral estoppel from arbitration in subsequent federal court

litigation, though the Court required consideration of the “federal

interest warrantin¢ protection.” In an arbitrable case not directly

involving federa statuton or constitutional rights, courts should use

acase-by-casapproac todeterminin(the collatera estoppe effects

of arbitral findings.
Id. al 1136-3" (footnote anc interna citatior omitted) The Fifth Circuit described some
considerations in deciding whether to apiglue preclusion to an arbitration decision:

If the first determinatio of ar issu¢ occurrecin ar arbitratior which

affordec litigants the “basic element of adjudicatory procedure,” a

district courr may find in a proper case thahe arbitral award

collaterallyestop relitigatior of the previouslydetermine issues A

district court in exercising its discretior mus carefully consider

whethe procedure differences between arbitration and the district

couri proceedin might prejudice the party challengin( the use of

offensive collateral estoppel.

The districi court specificdly must determine whether procedural

opportunitie availabl¢tothe partyin the subsequelactior “might be

likely to cause a different result.”
Id. at 1137-38 (internal citation omitted).

The recorcshow:thai the arbitrator’s statemer that the copromotione agreemer between

GTF anc Leonarc Production violatec California law and the CSAC regulations and could be
declare(void as a resul of its nondisclosur doe: not mee the issue-preclusion elements. Issue
preclusiol doe: not apply unless an issuwvas actually litigated and adjudicated in a prior
proceedin¢anc was necessaito the adjudication Amrollahv.Napolitanc, 71CF.3c¢568 571 (5th

Cir.2013) secalscUniversa Amer Barge, 94€ F.2cal 113€ (applyinc offensive collateraestoppel

to ar issu¢ decider in ar arbitra award) Although the CSAC's ordesuggests that voiding the
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copromotione agreemetrbetweel GTF anc LeonarcProduction would be ar adequat remed: for
GTP’<failure to disclost thar agreemen this issu¢ was neithe actually litigatec nor necessai for
the arbitrator’s decision.

“As a genere rule, ar issue is ‘actually litigated’ only wher it is progerly raised by the
pleadings submitte( for a determnation, and actually determinedMatter ot Gobel, 10C F.3d
1195 120: (5th Cir. 1996) The parties asked the arbitratodexide the validity of the Exclusive
Promotional Agreement sign betweel GTF anc Ward. (Docket Entry No. 19, Ex. 7 at 2). The
arbitratior ordel state thai“[t]his proceeding’ purposiisto arbitrate¢the breacl of contrac dispute
over the Exclusive Promotional Rights Agreement between Mr. Ward and Goossen-Tutor
Promotions LLC.” (Id. al 14). Ward did not raise the invalidity of the oral copromotional
agreemer in his arbitratior reques Nor does the issue appear todbeen raised in either GTP’s
or Ward’s pleading beforethe arbitrator During the arbitration hearings, GTP, Goossen, Ward and
hismanage ancLeonarcall testifiecthaitheybelievecthe copromotioneagreemerbetwee GTP
anc LeonarcProduction was valid anc thaithey hacintendetit to be valid. (Docket Entry No. 19,

Ex. 7 at4-5) No party asserted that the copromotional agreement was invalid in the pleadings,
submission: or testimon' before the arbitrator The issue of its lack of validity was not actually
litigated.

In addition the arbitrator’s statemet that “the remedy for breaches of [the disclosure
requirements are the voiding of the outside agreement the agreemer or agreements involving
Leonar( [Productions] noi the Agreemer betweel Ward and Goossen-Tutor Promotions, LLC,”
was unnecessa to the arbitrator’<decision (Id.at16). The issue submitted to the arbitrator was

whethe the Exclusive Promotione Agreemer shoulc be voidec or invalidatecbecaus GTF failed

17



to disclost to the CSAC its copromotione agreemer with Leonarc Productions The arbitrator
state(thal Goosse anc GTF hac violatec Californie law anc breache the Exclusive Promotional
Agreemer by failing to disclost the copromotione agreemen But the arbitrator declined to void
or find the Exclusive Promotione Agreemer invalid ontharbasis Instead, the arbitrator found that
Ward knew of, encouraged, and consented to the copromotional relationship between GTP and
Leonarc Productions (Id. at 15-16). In the final paragraphitsf order, the arbitrator stated that
“the Cormrmission hereby finds that the Exclusive Pational Rights Agreement dated April 6, 2011
betweel Andre Warc anc Dan Goossen is valid.”ld. at 17-18) The arbitrator did not need to
decide that the oral copromotio agreemer betweel Leonarc Production anc GTP was invalid
or void to rule on the Exclusive Promotional Agreement.

Becaus theinvalidity of the oralcopromotionc agreemerwasneithe actuallylitigatec nor
necessal to the arbitrator’s decisior on the Exclusive Promotione Agreemen any determination
of that issu¢ doe: nol have preclusive effect here It is unnecessary to consider Leonard
Productions’s remaining challenges to the arbitration.
IV. TheMotion to Compel Arbitration Based on Dir ect-Benefits Estoppel

GTF anc Goosse argue that this court should compel Leonard Productions to ar itsrate
claims unde the arbitratior claust container in the Exclusive Promotione Agreemint. (Docket
EntryNo.19,Exs 2anc3). Although Leonard Productions was aqgiarty to that Agreement, GTP

argues that direct-benefits estoppel applies to require arbitration. (Docket Entry No. 19).
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A nonsignator to ar arbitratior agreemer may be requirec to arkitrate under agency or
contract-lavprinciples? SeeBridasS.A.P.I.Cv.Gov'tof Turkmenista, 345 F.3c¢ 347 35€ (5th Cir.
2003 (“Six theorie: for bindinc a nonsignator to ar arbitratior agreemer have beer recognized:
(a)incorporatiol by reference (b) assumptior (c) agency (d) veil-piercing/alte ego (e) estoppel,
anc (f) third-party beneficiary.” (citing Thomson-CSIS.A v. Am Arbitration Ass’r, 64F.3c 773,

77€(20 Cir. 1995) E.l. DuPon de Nemour & Co.v.RhontPoulencFiber & Resir Intermediates,

* It is unclear whether state federal law applies to the questiohwhether a nonsignatory can be bound

to an agreement to arbitrate. “Fealarourts asked to compel arbitration generally apply state law on contract
formation and validity to determine whether contractingipaagreed to arbitrate a dispute. Federal courts
often look to the federal law of arbitrability totdemine whether a nonsignagomay be compelled to
arbitration, but the cases are not wholly consistedigt-IM Dev., Inc. v. Gen. Elec. Capital Cario. H-
07-1618, 2008 WL 901489, at *3 (S.Dex. March 31, 2008) (citiniip re Kellogg Brown & Root, Inc166
S.W.3d 732, 738 (Tex. 2008)ash. Mut. Fin. Group, LLC v. Baile§64 F.3d 260, 267—-68 (5th Cir. 2004)
(applying federal law)Bridas 345 F.3d at 355-63 (applying federal lafgetwood Enters. v. Gaskamp

280 F.3d 1069, 1074—77 (5th Cir. 2002) (applying state law)). The Fifth Circuit previously noted that “nearly
all federal circuit courts faced with the specific gi@sposed . . .—namely, to what extent a non-signatory

is bound by an arbitration provision contained in at@xct she is suing undehave applied the federal
substantive law of arbitrability to resolve the issu#/ashington Mut. Fin. Grp., LLC v. Baile$64 F.3d

260, 267 n.6 (5th Cir. 2004). In 2009, the Supreme Gmlgressed the issue of which law should be applied
to agreements to arbitrateAmthur Andersen LLP v. Carlis|&56 U.S. 624, 630-31 (2009). The Supreme
Court stated that the FAA “creates substantive riddaw regarding the enforceability of arbitration
agreements,” but does not “alter background priesipf state contract law regarding the scope of
agreements (including the question of who is bound e}t The Court held that the Sixth Circuit had
erred in denying a nonsignatory’s request to compel arbitration against a signatory “[bJecause ‘traditional
principles’ of state law allow a contract to be enforced by or against nonparties to the contract through
‘assumption, piercing the corporate veil, alter ego, ipo@tion by reference, third-party beneficiary theories,
waiver and estoppel.’'ld. (internal citations omitted). Followingrthur Andersenthe Fifth Circuit has
continued to apply federal law to the question of whetlsegraatorycan compel aonsignatoryto arbitrate

under a theory of direct-benefits estopggbe Noble Drilling Servs., Inc. v. Certex USA, 1620 F.3d 469,

473 (5th Cir. 2010) (“We note that the applicatioresfoppel to compel [nonsignatory] Noble to arbitrate

is governed by federal law in this case.”) (citiashington Mut.364 F.3d at 267 n.6) arRlaustein v.
Huete 449 F. App’'x 347, 350 (5th Cir. 2011) (applying federal law without discussing whether state law
should apply)put see Todd v. Steamship Mut. Underwriting Ass’n (Bermuda)dadi.F.3d 329, 336 (5th

Cir. 2010) (“InCarlisle,the Supreme Court made clear that deatecontrols whether an arbitration clause
can apply to nonsignatories.” and “state contraefdenciples control whether nonsignatories can be bound
to arbitrate”). The parties have argued federal IBath Texas and California law permit a nonsignatory to

be compelled to arbitrate under a theory of direct-benefits estofeellSM Tuscany, LLC v. Superior
Court, 123 Cal. Rptr. 3d 429, 443 (Cal. Ct. App. 2d 20Bbucher v. Alliance Title Ca25 Cal. Rptr. 3d

440, 446-47 (Cal. Ct. App. 2d 20085);re Kellogg Brown & Root, Inc166 S.W.3d 732, 738 (Tex. 2005).
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S.A.S, 26€ F.3c 187 195-9° (3d Cir. 2001) MAG Portfolio Consult GMBH v. Merlin Biomed
Groug LLC, 26€ F.2d 58, 61-64 (2d Cir. 2001) (analyzing winext to bind a nonsignatory to an
arbitratior agreemerunder (1) direct-benefit estoppe theory (2) ar alternative estoppel theory
thal prevent a signaton from avoiding arbitratior with a nonsignator wher the issues to be
resolved are intertwined with the arbitration agreement; and (3) veil-piercing).

The defendani argu¢ that Leonar( Production shoulc be compellerto submi its claims to
arbitration before the CSAC under a theory oédirbenefits estoppel. “Direct benefits estoppel
applieswher anonsignator ‘knowingly exploitsthe agreemet containin¢the arbitratior clause.”

Bridas, 345 F.3d at 361-62 (quotiDuPon, 269 F.3d ¢ 199) cf. Hellenic Inv. Fund Inc. v. Det
Norske Veritas, 464 F.3c 514 517-1¢ (5th Cir. 2006 (bindinc a nonsignator to a forum-selection
clause under a direct-benefits estoppel theory).

According to the defendants, Leonard Productions is bound by the arbitration clause
container in the Exclusive Promotior Agreemer becaus its claims require reference to the
Exclusive Promotiong Agreemer anc necessaril arise from or conceri thai contract Leonard
Production respondthatit is not suincunde the Exclusive Promotione Agreemer betwee GTP
anc Ward but under its alleged oral copromotional agreement with GTP. According to Leonard
Productions it is neithe receiving direct benefit: from the Exclusive Promotione Agreemer nor
seekin(to exploitit. (Docket Entry No. 27 at 22). Thssues are whether Leonard Productions
receive( direct benefit: unde the Exclusive Promotione Agreemer anc whethe direct-benefits
estoppe car apply wher Leonarc Production has not suet the defencnts unde the Exclusive

Promotional Agreement.
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In Wooc v. PennTe Resource: L.P., 45¢ F. Supp 2d 35t (S.D. Tex. 2006), this court
reviewecdirect-benefit estoppe case anc notec thai while the Bridas court hac declinecto apply
direct-benefit estoppe in par becaus the nonsignatory had not sued the signatory under the
agreemer containin¢ the arbitratior claust anc hac not thereby “exploited” the agreement
containin¢the clause Wooc, 45€ F. Supp 2d al 368 “[o]ther case have noifocuseionwhethe the
nonsignator filed a suit or claim against the signatory based on the agreement containing the
arbitratior claust but . . . focuser insteac on whether the evidence showed that the nonsignatory
receive( direci anc substantil benefits from that agreementld. In analyzing direct-benefits
estoppe “[t]he keys are whethe the nonsignitory demanded and received substantial and direct
benefit: unde the contrac containin¢ the arbitratior clause by suing the signatory under that
contrac or otherwise the relationshi| betweel the claims to be arbirated and the contract; and
whethe equity prevent the nonsignator from avoiding the arbitratior claust thas was pari of that
contract.’ Id.al371:secalsc AICOInt'l, E.C.v.Merrill Lyncl & Co.,, 98 F. App’x 44,46 (2d Cir.
2004 (unpublishec (“Estoppe of ar unwilling non-signator require: a showing abser here that
the non-signator ‘knowingly exploited the benefit: of ar agreemerwith ar arbitratior claustand
derived a ‘direct benefit’ from the agreement.”) (citMAG Portfolio Consult, GMB, 268 F.3d
at 61-62).

In Wooq, this coutt also examined cases evaluating what constitutes a “direct benefit”
triggering estoppel. IWeekle'Home, the nonsignator hacreceived direct and substantial benefits
unde the contrac betwee! the signatories the home-purchas anc the defendant home-builder,
because:

[c]laiming the authority of the Purchas Agreemen shedirectechow
[the home-builder] should constr many of its features, repeatedly
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demande extensivirepair:to ‘our home, personall requeste and
receive( financia reimbursemeir for expenses ‘I incurred’ while
thoserepairs were made anc conducte settlemer negotiation with

[the home-builder] (apparently never consummated) about moving the
family to a new home.

Woog, 45¢ F. Supp 2d al 367 (quoting Weekle Home:, 18C S.W.3cail 133) TheWeekle' Homes
couri compeller the nonsignator plaintiff to arbitrate the dispute with the defendant signatory

home-builde unde direct-benefit estoppel, explaining: “when a nonparty consistently and
knowingly insists thai other:trea it a< a party it canno laterturn| ] its back onthe portions of the
contract sucl as ar arbitratior clause thai it finds distastefu’ A nonparty cannot both have his
contrac anc defea it too.” Id. (quotingc Weekle Home;, 18C S.W.3c al 135 (footnote and
additional internal quotation marks omitted).

In Woog, this court concluder thaithe nonsignator hac receivecdirectbenefit:becaus he
hac participater in negotiatin( the relevan agreemen was nametin the agreemen anc hac been
involvec in the agreerent’s execution and performancdd. Other facts also supported the
conclusiol thai the nonsignator received direct benefits from the agreement containing the
arbitratior clause including thai the agreemen providec the nonsignator with protectior against
individual exposure from certain claims; indemnifilee nonsignatory for certain claims; and named
the nonsignator as ar indemnifiec party ld. The defendant iWooc had complied with its
contractue obligation: to pos a letter of credit to secure the ingdaity obligation and to give the
nonsignatory a complete release for certain claild. at 371.

In Hellenic Investmer Func, 464 F.3c al 514 the Fifth Circuit helc thai a nonsignator was

bounc by a forum-selectio claust under direct-benefits estoppel. Hellenic, the nonsignatory

purchase avessein relianceonthe defendant’ issuanc of anecessai certificate 1d.at516 The
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defendan aclassificatiol society hac conducte the certificatior inspectiorunde its certification
contracwith thevessel’:seller 1d.ai515-16 The nonsignatory sued the classification society for
fraudulently misrepresenting that the vessel was of defects. The defendant moved to dismiss
baser on a forum-selectio clause in the certification contramt¢tween the vessel's seller and the
certificatior society Id. al 516—-17 The plaintiff argued that it was not bound by those rules
becaus it was noi a signaton to the certificatior contrac betweeithe selleianc the defendan See
id.al517 The Fifth Circuit concluded that the plaffiwas bound to the contract’s forum-selection
claus« becaus the plaintiff directly benefitte« from the defendant’ performanc of thar contract
with the seller Id. at 519 In the memorandum of agreement to sell the vessel, “Hellenic
specificallyacknowledge receivincancreviewing classificatiordocument thaiexpressl refeito
the DNV Rules . . .. Heller specifically admittec before the district court that ‘without . . . that
[certificate] we wouldn’thavedonethedeal.” Id. The court also notedadhthe plaintiff was aware
thal the defendar would perform the inspections and that thesgel’s “ability to be flagged and
operatin commerc was foundecon” the issuanc of the certificate 1d. In addition to the “many
benefit: flow[ing] directly to Hellenic wher DNV performec its contrac with Inlet,” the court
stated:

[T]here is na denying indeec it is specifically admitted, that, at the

critical moment of sale, DNV’s performance was essential to

Hellenic’s decisior to purchas the MARIANNA. Any lingering

doub whethe Hellenic garnere abenefi from DNV’s performance

of the DNV-Inlet contract is erased Hellenic’'s own statements in

its complaint “DNV knew, or should have known,” that its

representatiot “were intendetfor [Hellenic]'s guidanceanc benefit
in a business transaction.”
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In Huntsmay, this couri reviewec the relevan case anc appliec direct-benefit estoppel
agains a nonsignatory Ace Am Ins. Co.v. Huntsmai Corp,, 255 F.R.D 179 200-20{(S.D. Tex.

2008) Huntsman was insured through IRIC, a company it owned and controlled, which in turn
reinsurei the Huntsman policy with certain reinsureild. at 185. Wher Huntsmai sough direct
paymen from the reinsurers the reinsurer sue( to compe Huntsmai to arbitrat¢ under a clause
containerin the reinsuranc certificate: they hacissue(to IRIC. 1d.al 185-86 Huntsman moved
todismiss This court found that the reinsurers Isadficiently alleged that Huntsman had sought

a direct benefi unde the reinsuranc certificate: by seeking¢anc obtainin¢ paymen unde those
certificates|d. at 208.

Courts in other jurisdictions have reached similar resultd.edfacy Wireless Services v.
Human Capital, L.L.G.314 F. Supp. 2d 1045 (D. Or. 2004), the court found direct benefits. The
nonsignatory had received fees under an agreemtmthe defendant and had allegedly “played
an important role in the consummation of theeagnent and in assistifg signatory’s] fulfilling
its contractual obligations.L.egacy Wireless314 F. Supp. 2d at 1056-57 (quotetMood 314 F.
Supp. 2d 1056-57). Under the agreement, one pastyoyeay the other “administrative fees,” and
the receiving party had to pay a percentag¢hoke fees to a nonsignatory under a separate
agreement.ld. “[Clonstruing the two agreements tdiger, it appears that [the nonsignatory]

received ‘direct benefits™ from the agreement with the arbitratiaausg “in the form of
‘administrative fees’ paid” under that agreemelt. (footnote omitted).
In World Group Securities, Inc. v. Allgtihe court also concluded that the nonsignatory had

received direct benefits from a contract vatharbitration provision.No. CV 07-1657-PHX-JAT,

2007 WL 4168572 (D. Ariz. Nov. 20, 2007n that case, the defendants invested in mutual fund
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and insurance products through WMA Securities, Inc. “WMASY)at *1. The defendants signed

an account agreement with WMAS thadntained an arbitration clausdd. World Group
Securities, Inc. ("WGS”) acquired certain WMAS assets, including the defendants’ acddunts.
The defendants started arbitration proceedingsagWGS, which argued that it was not obligated

to arbitrate. Id. WGS acknowledged that it had knowingly received fees generated from the
defendants’ accounts after becoming their brokerat *4. The court found that the defendants’
obligation to pay those fees derived from éigegeement containing the arbitration clause. The

court rejected the theory thatettbenefit was only indirect because the fees were paid first the
investment-product providers, who then paid part to WidSat *4. “Pass-through arrangements

like the one between WGS and the product providers are entirely contingent on the initial obligation.
This Court, therefore, does not hesitate to conclude that WGS’s fees derived directly from
Defendants’ obligation to pay them, which is founthicontract containirtge arbitration clause.”

Id. (citing Legacy Wireless314 F. Supp. 2d at 1056). “To hold otherwise would require this Court
to ignore the realities of the financial arrangement under consideratn.”

A nonsignatory may obtain benefits fromantract between a signatory and the defendant
that are too tangential to support estoppel. For exampléaamson-CSRhe court held that the
alleged benefit of eliminating competition was “not the sort of benefit which this Court envisioned
as the basis for estopping a nonsignatory from avoiding arbitrafitirhson-CSf64 F.3d at 779.

The nonsignatory had not directly benefitted by seeking to purchase equipment, and the alleged
benefit resulted from the nonsignatory’s purchasesignatory, not from the signatory’s agreement

containing the arbitration claus&ee id.
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Similarly, inMAG Portfolio Consult, GMBH68 F.3d at 61, directelnefits estoppel did not
apply because the benefits were indirect. Tdwrtcexplained that “the benefit derived from an
agreement is indirect where the nonsignatory etgtbe contractual relation of the parties to an
agreement, but does not exploit (aneréby assume) the agreement itseltl” (citing Thomson-

CSE 64 F.3d at 778-79). The court found direct-benefits estoppel inapplicable to the
nonsignatories, who were successors to the signatories, because “assuming [no alter-ego
relationship], there is no relationship betweenrsigeatories and the nonsignatory except that they

are competitors for the same busineds.”at 63.

In Zurich American Insurance Co. v. Watts Industries,,l4&7 F.3d 682, 684 (7th Cir.
2005), an insurance company issued a company and its subsidiary primary liability policies and
deductible agreements. The deductible agreerhadtarbitration clauses, but the primary liability
policies did not.Id. The subsidiary company did not sign any of the deductible agreenhents.

The court noted that the subsidiary had not sought to enforce any rights under the deductible
agreementsld. at 688. “Even assuming that [the subsidiary] has benefitted from the deductible
agreements by paying lower insurance premibased on the deductibles, this benefit is too
attenuated and indirect to force arbitration under an estoppel thédry.”

In Phoeni: Companies Inc. v. Abrahamse, No. 05 Civ. 4894(WHP) 200¢ WL 2847812,
al*7 (S.D.N.Y Sept 28,2006) the couri alsc founc direct-benefit estoppe inapplicablcbecause
the benefits were indirect. IPhoeni> Companie, the nonsignator derivec benefit: from the
relationshi| betweel the partiec wha hac agreei to arbitrate by virtue of various corporate
relationship anc separat contracts But the nonsignatory did not have any involvement in

executingor performing the contrac thai led the signatorie to sigr forms containin¢ar arbitration
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clause Id. The nonsignatory had nothing to do witk gignatories’ decision to sign the forms with
the attache arbitratior clause Id. The court held that “[b]ecausigere is no evidence that Phoenix
realized any direct benefits from Griffith’s relatiships with the Financial Advisors, this Court finds
that it would be improper to compel arbitration on an estoppel theld. (citations omitted).

In Barrack Rodo: & Bacinev.Ballon StollBadei & Nadler P.C, No.08 Civ.02152(PKL),
2008 WL 759353 (S.D.N.Y. Mt 20, 2008), the court also found that direct-benefits estoppel did
not apply becaus the nondgnatory did not receive a direct benefit from the contract with the
arbitratior clause In that case, an attorney worked fdawa firm and left to join another firmid.
ai*1. The attorney’s professional corporation arelftist law firm had gined a contract agreeing
to divide the attorney’« case wher he left anc to divide future fee< from certair case initiatec by
the attorney Id. Thaiagreemet containei ar arbitratior clause Id. After the attorney moved to
his new firm, a dispute arose as to the fees the secon firm receive( for settling a case that the
attorne) originatecai the first firm. 1d. Thefirst firm initiatec arbitratior agains the attorney his
professione corporation, and his new firmld. at *2. The new firm argued that it could not be
compellecto arbitrate becaus it hac not signec the contrac with the arbitratior clause Id. at*2.
The first firm responde thai direct-benefit estoppe requirec the new firm to arbitrate becaus it
had received fees as a “direct benefit” under the Agre¢ betweel the attorney and the original
firm, fees that otherwise would have been solely the attorneld. al *6. The court rejected the
argumen holdinc thai althougl the seconilaw firm hac “exploitec the contractue relatior of the
partie:to ar agreement by taking over the role of counselthe . . . case,” it had “not exploit[ed]
(anctherebyassume[d the agreemetitself.” Id. ai*6 (interna citationsomitted) While the first

firm claimecar interes in the fee<the seconi firm receive(from settlin¢ the cascthai the attorney
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hac begur at the first firm, the court helc thai this at mos showetcar indirect benefi from the first
firm’s agreement with the attorne!ld.

Applying thest preceden lead: to the conclusion that Leonard Productions seeks direct
benefit:fromthe Exclusive Promotione Agreemer ancis bouncby the arbitratior clause Leonard
Production sue: to recove amount allegedly owec as a resul of the Exclusive Promrotional
Agreement. Leonard Productions alleges that “Leonard, GTP and Goossen, together with Ward,
decide(to promote anc execut six fights ovel a period of three years.” (Docket Entry No. 12 at
3). Leonard Productions then claims thatrdvavas paid a signing bonus under the Exclusive
Promotione Agreemer by both Leonard Productions and GTP, in equal amounts. Leonard
Production alscallege:thatit paic alleas partof “various expenses such as advertising, travel and
genere expense of the event[s] planred and carried out under the Exclusive Promotional
Agreemen (Id.at4). Leonard Productions asserts that uridier Agreement, for each of the six
matche involving Ward, it was entitled “to receive one-half of the net” revenues from the broadcast
on HBO and “additional revenues generated from live tickets sold at the gld.). Leonard
Production seek a declarator judgmenthat GTF anc Goossen must “deliver Leonard’s 50% of
funds realizec from the future four Ward Fights and othéoxers who are the subject of the
partnershi betwee! Plaintiff anc Defendants. (Id. at 5). Leonard Productions alleges that GTP
anc Goosse breache the oral partnershi agreement by “inform[ing] Plaintiff that they will not
honoi their agreemer with Leonar(to co-promotr ary of the Ward Fights with Leonard.’ld.).
Leanard Productions also claims that GTP and Goossen have breached their fiduciary duties to
LeonarcProduction “by inducing¢ him to contribute moneytowarc the six fight agreemenonly to

claimall proceedrealizectherefronfor themselves (Id.ai6). Leonard Productions’s allegations
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anc damage claims show thai it is seekin( direc! benefit: unde the Exclusive Promotional
Agreement and cannot disclaim its arbitration requirement.

Leonar(Production hasnotonly exploitecthe contrac betweel Ward and GTP for its own
benefit it has alsc participaterin performing the Exclusive Promotione Agreemen: Courts have
founc it reasonabl to hold a nonsi¢natory to an arbitration clause in an agreement when the
nonsignator plays a centra role in carryin¢ oul the agreement’ underlyin¢ obligations See
AHTNAGov't Servs Corp.v.52 Rauscl LLC, N0.03-0013C200: WL 40335¢(N.D. Cal.Feb 19,

2013) Legac' Wireles, 314 F. Supp 2d ai 1056 Wooc, 45€ F. Supp 2d. at 372—73 World Group

Sec, 2007 WL 4168572 at*4. Leonard Productions made soarall of the initial payments due

to Warc unde the Exclusive Promotional Agreement; received a 50 percent share of the net
revenue fromthefirst matct organizeiunde the Agreementanc allege: thatit is owec 5C percent

of the net revenues from the five other fights.

Asin Legac' Wireles;, the two contract mus be reactogether The Exclusive Promotional
Agreenent establishes the costs that the promoiest pay and the revenues it will obtain. The
alleged oral copromotional agreement betweeR &1d Leonard Productions requires themto share
thest cost: anc revenue equally In addition, Square Ring, Leonard Productions’s alleged
predecessor-in-intere signec a similar agreemet to arbirate as part of the 2004 Copromotion
Agreemer betweelGTP Ward, and Square Ring, which served the same purpose as the Exclusive
Promotione Agreemer from 2004 to 2009 (Docket Entry No. 19, Ex. 4, Ex. A). Although
Leonarc Production argue thai it hac no knowledge of the Exclusive Promotione Agreemen' it
was substantively similar to the earlier Copromotion Agreement that Leonard Productions succeeded

to, anc which was attache a< ar exhibit to its original complaint (Docket Entry No. 1, EX. 4, EXs.
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1-Banc1-C). Leonard declared in his affidavit that frerticipated in the decision to promote and
execut: six matches for Ward. His declarains show that he was familiar with the Exclusive
Promotione Agreement’ terms, such as the amounts due to each party and how they were to be
paid According to Leonard, the parties agreeth@ir discussions that Leonard Productions would
copromotiWarc unde the same«termsias in the 2004 Copromotior Agreemen' (Docket Entry No.
1,Ex.4,Ex.1). Cf. Noble Drilling Service, 62C F.3c al 46€ (declininc to apply atheory of direct-
benefit: estoppe becaus the nonsignator did not know of the existence or the terms of the
agreemer containin¢the arbitratior clause) Because Leonard Productions has deliberately sought
ancobtainecdirecibenefit:fromthe Exclusive Promotione Agreemer anc performetasubstantial

part of the obligation: of that Agreemen it is bounc to its arbitratior claust under direct-benefits
estoppel.

If there is a bindin agreement to arbitrate, then the court must decide whether the dispute
is within the scopcof thatagreemen Tittle v.Enror Corp,, 465 F.3c¢410 41¢(5th Cir. 2006) The
Federe Arbitration Act (FAA) “expresse a stron¢ nationa policy favoring arbitratior of disputes,
anc all doubts concerning the arbitrkly of claims should be resolved in favor of arbitration.”
Wash. Mut. Fin. Groi, 364 F.3d at 263 (quotations omitteEEOC v. Waffle House Inc., 534
U.S.279 294 (2002) The duty to arbitrate remains onecohtract; a court cannot compel parties
to arbitrate issues theyVvenot agreed to submiTittle, 465 F.3c at41¢€ (citing AT&T Techs Inc.
v.Commc’n Worker:of Am. 475 U.S. 643 64€ (1986 (“[A]rbitration is a matte of contrac and
a party canrot be requirec to submi to arbitratior any dispute which he has not agree: to

submit.”)).
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The arbitration clause in the Exclusive Promotional Agreement applies to “[a]ny
controversies and/or disputes concerning aratising under this Agreement.” (Docket Entry No.
19, Ex. 2 at 17). “[C]ourts distguish ‘narrow’ arbitration clausehat only require arbitration of
disputes ‘arising out of’ the contract from braatitration clauses governing disputes that ‘relate
to’ or ‘are connected with’ the contracRennzoil Exploration & Prod. Co. v. Ramco Energy Ltd.,
139 F.3d 1061, 1067 (5thir. 1998) (citingTracer Research Corp. v. Nat'| Envtl. Servs. @&.,
F.3d 1292, 1295 (9th Cir. 1994) (comparing “relatmiganguage with “arising out of” language)).
“Broad arbitration clauses . . . are not limitectkaims that literally ‘arise under the contract,’ but
rather embrace all disputes between the parties having a significant relationship to the contract
regardless of the label attached to the dispule.” An “arbitration clause that cover[s] disputes
‘arising under’ an agreement, but omit[s] reference to claims ‘relating to’ an agreement, cover|[s]
only those disputes ‘relating to the interpretation and performance of the contract itsatfet
Research Corp42 F.3d at 1295 (quotirngediterranean Enter., Inc. v. Ssangyong Corp8 F.2d
1458, 1464 (9th Cir. 1983)). Aitlation clauses that also cover disputes “concerning this
agreement” are construed broadBee Chartis Seguros Mexico, S.A. de C.V. v. HLI Rail & Rigging,
LLC, 967 F. Supp. 2d 756, 764 (S.D.N.Y. 2013), appeal dismissed (Oct. 7, 2013).

Leonard Productions alleges that GTP breatmedral copromotionagreement obligating
them jointly to execute the Exclusive Promoo@l Agreement, and breached fiduciary duties owed
under the copromotional partnership. (Docket¥ND. 12). The primary dispute is whether the
Exclusive Promotional Agreement should be interpreted and executed as Leonard Productions

alleges, effectively treating it as a party to tAgreement. This dispute clearly concerns, and
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appears to arise under, the Exclusive Promotional Agreement. The dispute is within the scope of
the arbitration clause.
IV.  Conclusion and Order

Goossen’s and GTP’s motion to dismiss for latgersonal jurisdiction is denied. (Docket

Entry No. 5). This court findso basis for applying issue presion against Leonard Productions.
The defendants’ motion to compel arbitratiogianted. (Docket Entry No. 19). The motion for
a preliminary injunction, (Docket Entry No. 3), tmetion for a protective order, (Docket Entry No.
35, amended as Nos. 37 and 41), and the moticartpel production, (Docket Entry No. 42), are

denied as moot.

Under section 3 of the Federal Arbitration Act, 9 U.S.C. § 3, “a stay is mandatory upon a
showing that the opposing party has commenced suit upon any issue referable to arbitration under
an agreement in writing for such arbitration . . Alford v. Dean Witter Reynolds, 1n®75 F.2d
1161, 1164 (5th Cir. 1992). The Fifth Circuit has interpreted this language to mean only that the
district court cannot deny a stay when one is properly requdstetrhis rule, however, was not
intended to limit dismissal of a @ the proper circumstancesld. If all of the issues raised
before the district court are arbitraptismissal of the case is appropridik. As the Fifth Circuit
explained inAlford:

Although we understand that plaintiff's motion to compel arbitration
must be granted, we do not believe that the proper course is to stay
the action pending arbitration. Given our ruling that all issues raised
in this action are arbitrable and must be submitted to arbitration,
retaining jurisdiction and staying the action will serve no purpose.
Any post-arbitration remedies sought by the parties will not entail
renewed consideration and adjudication of the merits of the

controversy but would be circumdoed to a judicial review of the
arbitrator’s award in the limited manner prescribed by law.

32



Id. (quotingSea-Land Service, Inc. v. Sea-Land of Puerto Rico, 36 F. Supp. 750, 757 (D.
Puerto Rico 1986)). No later th&aptember 26, 2014, the parties are to file statements identifying
reasons this case should not be dismissed in favor of arbitration.

SIGNED on September 16, 2014, at Houston, Texas.

L oD

ee H. Rosenthal
United States District Judge
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