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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

JACLYN R. JURACH, )
8
Plaintiff, 8
8
VS. 8 CIVIL ACTION NO. H-14-044
8
SAFETY VISION, LLC, 3]
8
Defendant. 8

MEMORANDUM AND OPINION

Jaclyn Jurach sued her former employer, Safedyn, LLC, in state court. Jurach claimed
that she was disabled, that Sgfeision failed to accommodate hdisability, and that it fired her
for discriminatory and retaliatory reasons. (Dddketry No. 1, Ex. 2; Docket Entry No. 7, Ex. 4).
Safety Vision timely removed, and after discgvenoved for summary judgment. (Docket Entry
Nos. 1, 15). Jurach responded, and Safety Vigphed. (Docket Entry Nos. 19, 28). Based on
the pleadings; the motion, response, and replytlamdpplicable law, the court grants the motion
for summary judgment and enters final judgment by separate order. The reasons are explained
below.
l. Background

Jaclyn Jurach worked at Safety Visioorfr January 2006 to October 14, 2010. She was
hired as the Trade Show Coordinator and $erand Warranty Manager. (Docket Entry No. 20,

Ex. A, Jurach Affidavit at 11 2-3). In May 2007y jab functions were split into two positions, and
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she became the Trade Show Coordinattat. at 1 5). Jurach is disabledlie to a detached retina,
eye surgery, and a condition called Mydriasikl. &t 1 8-11, 19). Since at least January 2006,
Jurach’s condition has caused her to have ddaes when working in fluorescent lightld.§.
Jurach alleges that her eye problems are bestewodated by working in a room with natural light,
working with no fluorescent lights and lamp illumii@a only, or working in an area where she can
face a wall and turn off the fluorescent lights in front of her and above her hdaat (12).

When she first started working at Safety @isiJurach worked in a cubicle with fluorescent
lights overhead.|d. at 11 12-13). She complained to Safety Vision about her work environment,
telling the company that her small computer monitor caused her pain because of her disability.
(Docket Entry No. 15, Ex. A, Jurach Depo. at 143gafety Vision gave Jurach a larger monitor.

(Id. at 140-41). Jurach complained more about hepeyblems. (Jurach Affidavit at  13). After

an extended personal absence from July to November 2006, Jurach returned to work at Safety
Vision and was assigned a cubicle next to a winttet gave her natural light. (Jurach Depo. at
137-38). Jurach also turned her dieslace toward a wall, awaydim fluorescent lights so that they

were not in front of her or above hetd..

Despite the reduced fluorescent light and the natural light, Jurach complained, stating that
the fluorescent lights behind her cubicle aggravasrddisability. (Jurach Affidavit at I 13). In
late 2007, Jurach asked to be moved to a largeantgfice on another floorSafety Vision agreed
to let Jurach work in the large interior offiske had identified, along with another employéd. (

at 1 14). The other employee allowed Jurach to take out some of the fluorescent lights but not to

! For the purposes of its motion for summary judgment, Safety Vision does not contest that Jurach
is disabled. (Docket Entry No. 15 at 15).



turn off the lights entirely.Iqd.). Jurach alleged that “[t]his actlyaturned out to be worse for [her]
eyes and [her] headaches grew more painful and more frequih}.” Jurach complained again,
and asked for another office moved.).

In September 2008, Safety Vision agreed to Jurach’s requests to move to a private office
where she could “turn all the lights out” and “digage many of the [fluorescent] rods abovéd. (
at 1 15). Jurach claims that this was “thstlveork space she had had” at Safety Vision “because
she could turn off the overhead lights and workamgplight.” (Docket Entry No. 19 at 5). But
even in the private office, Jurach complained that she suffered from severe migraine headaches.
(Jurach Affidavit at § 15). Jurach told Safetgidn that she needed to be moved again, back to an
office with natural light, to accommodate her eye problent. af 1 16—17). Jurach had been
assigned such an office from November 200iat® 2007, until she requested and was moved to a
larger interior office on another floor.

Jurach asked multiple supervisors, the Director of Human Resources, the Chief Operations
Officer, and a Human Resources coordinator tanafier to move to an office with a windowd ().
She alleges that an office with natural lightswevailable in November 2009 but was given to a
“young new engineering employee” instead of to h&t. at § 17). Jurach asked Chris Fritz, who
was in charge of that area of the building, to let her know if anoftfiee with natural light became
available. d.).

In February 2010, Jurach had surgery for a detached retina. The surgery left one eye
permanently dilated, and Jurach’s sengitito fluorescent lighting increasedld(at § 18). In

March 2010, Jurach again asked Fritzeo office with natural light.1d. at § 22). Fritz told Jurach



to talk to Lawrence Rominger, the Operations Manager. Jurach emailed Rominger, but did not
receive a reply. 14.).

In April 2010, Safety Vision fired an empleg who had a window office near Jurachdl. (

at 1 23). Jurach asked Tara Pesek, a Human Resocaardgator, to move her to that officéd.}.

Pesek told Jurach to contact Rominger. Romidgenot give Jurach thatindow office, but said

he would “pay attention to [her] situation” when the offices were reorganized “sometime in the
future.” (d.). Jurach emphasized that she wanted a private offidg. (

In September 2010, in the reorganization, Jurach’s group was moved to cubicles on the top
floor of Safety Vision’s two-story buildingld. at  27). Jurach complained to multiple supervisors
and to Bruce Smith, the Presidemd CEO of Safety Visionld. at 1 29-30). She found that the
new space was worse than the offices she had workedore. She complained that the fluorescent
lights gave her headaches, that it was too hottlatc coworker in her new office area distracted
her. (d.at 1 30-31). Jurach told Saf&tgion that she wanted to have a private office with a door
she could close.ld.). Jurach asked that the second floor's marketing library, which she described
as “being used to hold old magazines and adslimg bin,” be converted to a private office and
given to her. I@. at  32). Safety Vision did not accept this proposal.

Jurach’s manager, Chalon Dilber, talked to Michael Ondruch, Safety Vision’s CFO, who
then met with Jurach and heard her complaints.af  35). Ondruch asked Jurach to get a note
from her doctor describing her eye conditions and the appropriate accommodatioas{ 29).

On September 27, 2010, Jurach gave Ondruch a letter from her doctor, and Ondruch told her that
he would consider her requestld.(at { 35). The letter stateabdat Jurach had “severe light

sensitivity to her eyes.” (Docket Entry No. 2&,. RA-8). Ondruch called Jurach’s doctor, whose



assistant reportedly told him that Jurach could be accommodated with “dimmer lights,” “tinted
glasses,” and “fewer hours working on computenitors.” (Docket Entry No. 15, Ex. B, Ondruch
Depo. at 146). In another letter, which Ondructifted that he did not receive, Jurach’s doctor told
Safety Vision that “[i]f you can possibly accommodhés to a less lighted area, it would be very
beneficial to her.” (Docket Entry No. 20, Ex. A-10).

As as interim measure, Dilber offered alein the use of a downstairs conference room.
Although meetings were sometimes held there, thene infrequent. (Jurach Affidavit at I 39).
Jurach declined, saying that she would prefavork from home “Monday and Friday afternoons
and all day Wednesday.” (Jurach Depo. at 265-88é)ety Vision agreed to this arrangement, and
Dilber told Jurachhat he would try to find another office for her. (Jurach Affidavit at § 39). On
October 7, 2010, Jurach again asked Dilber to cotivernarketing library into a private office for
her, because the heat and bright lights made atdr&r cubicle difficult(Docket Entry No. 20, Ex.
A-12).

In 2010, Safety Vision’s revenue decreased.niinagement decided to lay off staff and
reduce salaries. (Ondruch Depo. at 45-49). S#listgn implemented a three-stage reduction in
force. (d. at 211-12). In total, Safety Vision reducési work force by 25 percent, firing 24
employees whose annual salaries totaled $1,275,8d81at(60; Docket Entry No. 15, Ex. C).
Jurach was laid off during the third and fistédge of the reduction in force, on October 14, 2010.
(Jurach Depo. at 15). Melissa Foteh, another marketing employee who was not disabled and was
paid less than Jurach, took over Jurach’s duties. (Docket Entry No. 15 at 12).

Jurach sued Safety Vision in federal court in September 2012 under the Americans with

Disabilities Act of 1990 (“ADA”). She dismissedihease without prejudice shortly after filing it,



and filed a new suit in state court on Sefdieml13, 2012, asserting claims under the Texas
Commission on Human Rights Act (“TCHRA"),EX. LAB. CoDE § 21.00let seq and for
intentional infliction of emotional distress. (Dt Entry No. 1, Ex. 2). She amended that petition

in September 2013, again asserting only state-laimesl (Docket Entry No. 7, Ex. 3). In January
2014, Jurach asserted ERISA claims in hgyoase to Safety Vision’s summary judgment motion.
(Docket Entry No. 1). Safety Vision timely removed based on ERISA preemption and, after
discovery, moved for summary judgment on all of Jurach’s claims. (Docket Entry Nos. 1, 15).
. The Summary Judgment Standard

Summary judgment is appropriate if no genugseie of material fact exists and the moving
party is entitled to judgment as a matter of laveD.RR. Civ. P. 56(a). “The movant bears the
burden of identifying those portios the record it believes demstrate the absence of a genuine
issue of material fact.Triple Tee Golf, Inc. v. Nike, In@85 F.3d 253, 261 (5th Cir. 2007) (citing
Celotex Corp. v. Catretd77 U.S. 317, 322—-25 (1986)).

If the burden of proof at trial lies with ti@nmoving party, the movant may satisfy its initial
burden “by ‘showing’ — that is, pointing out toethdistrict court — that there is an absence of
evidence to support the nonmoving party’s caseelotex 477 U.S. at 325. Although the party
moving for summary judgment must demonstrate tisere of a genuine issof material fact, it
does not need to negate the elements of the nonmovant' 8oasleaux v. Swift Transp. G402
F.3d 536, 540 (5th Cir. 2005). “A fact is ‘materialitg resolution in favor of one party might affect
the outcome of the lawsuit under governing la@dssamon v. Lone Star State of Te%&6 F.3d
316, 326 (5th Cir. 2009) (internal qutitan omitted). “If the moving pay fails to meet [its] initial

burden, the motion [for summary judgment] must be denied, regardless of the nonmovant’s



response.” United States v. $92,203.00 in U.S. Currer&37 F.3d 504, 507 (5th Cir. 2008)
(quotingLittle v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc) (per curiam)).

When the moving party has met its Rule 56(a) burden, the nonmoving party cannot survive
a summary judgment motion by resting on the mere allegations of its pleadings. The nonmovant
must identify specific evidence in the record amg@lain how that evidence supports that party’s
claim. Baranowski v. Hart486 F.3d 112, 119 (5th Cir. 2007). “This burden will not be satisfied
by ‘'some metaphysical doubt as to the mateaiets, by conclusory allegations, by unsubstantiated
assertions, or by only a scintilla of evidenceBbudreaux402 F.3d at 540 (quotingttle, 37 F.3d
at 1075). In deciding a motion for summary judgm#ére court draws all reasonable inferences in
the light most favorable to the nonmoving parGonnors v. Grave$38 F.3d 373, 376 (5th Cir.
2008).
1. Analysis

A. The TCHRA Claim of Failureto Accommodate

TCHRA claims are barred if the plaintiff does not file a charge with the appropriate
governmental agency within 180 days of the alleged violati@x. JaB. CoDE§ 21.202. Jurach
filed a charge with the EEOC and the TeXsdorkforce Commission on April 11, 2011. (Docket
Entry No. 15, Ex. F). Safety Visn argues that Jurach’s claim is time-barred because she made her
last request for accommodation on October 7, 20100&86 before she filed her charge. Jurach
responds that the failure to accommodate her disability was a continuing violation that lasted until
her job termination on October 14, 2010, 179 days before she filed her charge.

“Under the continuing violation doctrine, a plafhis relieved of establishing that all of the

alleged discriminatory conduct occurred withie thctionable period if the plaintiff can show a



series of related acts, one or morembiich falls within the limitations period."Henson v. Bell
Helicopter Textron, In¢128 Fed. App’x 387, 391 (5th Cir. 2005) (citiRrglton v. Polles315 F.3d

470, 487 (5th Cir. 2002)). A continuing violatiGnvolves repeated conduct,” and “cannot be said

to occur on any particular day.” It instead “occurs over a series of days or perhaps years and, in
direct contrast to discrete acts, a singlecAttarassment may not be actionable on its ovxat’l

R.R. Passenger Corp. v. Morg&36 U.S. 101, 115 (2002). When the employer’s conduct consists

of a series of “discrete discriminatory acts,” thettthat one or more falls within the actionable time
period does not save related claims that would otherwise be time-bktred.

The continuing violation doctrine does not applyen “the relevant discriminatory actions
alleged in the complaint ‘[are] the sort[s] of diderand salient event[s]ahshould put an employee
on notice that a cause of action has accruadifidhauser v. Bd. of Supesors for Louisiana State
Univ. & Agr. & Mech. Coll, 360 F. App’x 562, 566 (5th Cir. 201@uotingHuckabay v. Moorge
142 F.3d 233, 240 (5th Cir. 1998)) (alteration in original).

Safety Vision agues thatetrifth Circuit decided itHensonthat the continuing violation
doctrine does not apply to failure-to-accommodate claifee Hensqrl28 Fed. App’x at 391.
(Docket Entry No. 28 at 2). IHensonthe alleged failure to accommodate consisted of denying the
plaintiff's specific requests for time off or scheduling changks. The Fifth Circuit held that
because each denial of a request for time off offardnt shift was a discretet, the plaintiff did
not show a continuing ADA violationld. Other circuits have similarly refused to apply the
continuing violation doctrine to discrete dalsiof a plaintiff's accommodation requesBeege.g,
Elmenayer v. ABF Freight Sys., In818 F.3d 130, 135 (2d Cir. 2003) (“Once the employer has

rejected the proposed accommodation, no periodic implementation of that decision odaurest);



v. City of Bethlehem, Fire Dep466 F. App’x 88, 93 (3d Cir. 201@)The nature of [the plaintiff's]
claims do not involve repeated conductPjpctor v. United Parcel Servigg02 F.3d 1200, 1210
(10th Cir. 2007) (explaining that employer’s denial of requested accommodation “constitutes a
discrete act of alleged discrimination”). Theseirts have not held, hawer, that the continuing
violation doctrine could never apply to failure-to-accommodate claims.

This case is distinguishable from those/ich courts have found denials of accommodation
requests to be discrete events rather tloatirtuing violations. The summary judgment evidence
shows that Jurach made multiple requests to cheffiges. Safety Vision granted all but her last
request to move, although Jurach found manyefeélsponses too slow, and ultimately found each
move inadequate. When Jurach asked fooféine transfer again in early October 2010, her
supervisor told her that he would try to find lag& acceptable space. (Jurach Affidavit at § 39).
None of Jurach’s requests, excijgt request to have the libraignverted to a private office for her,
were explicitly denied in the sort of “disceeénd salient event that should put an employee on
notice that a cause of action has accruétitkabay 142 F.3d at 240. Given the nature of Jurach’s
requests, the responses, and the absenceexpdinit denial of her final request to mow¢gnson
does not bar Jurach’s claims.

Safety Vision also argues that the evidefiades to support Jurach’s failure-to-accommodate
claim. (Docket Entry No. 15 at 18). The elemdntsupport such a claim are “(1) the plaintiff is
a qualified individual with a disability; (2) the disability and its consequential limitations were
known by the covered employer; and (3) thepkayer failed to make reasonable accommodations
for such known limitations.'Feist v. Louisiana, Dep’t of Jtise, Office of the Atty. Ger¥.30 F.3d

450, 452 (5th Cir. 2013) (internal quotations omitted).



Safety Vision contends that it did not have to accommodate Jurach’s disability because she
did not provide a doctor's note stating that the accommodations she sought were medically
necessary. (Docket Entry No. 15 at 18). Jurach responds that she gave Ondruch a doctor’s note
dated September 27, 2010. The note stated that Jurach had “great problems with being able to
function near fluorescent lights,” and concludgigf you can possibly accommodate her to a less
lighted area, it would be very beficial to her.” (Docket Entry No. 20, Ex. A-10). The parties
dispute whether Ondruch actually received this note.

Safety Vision argues that even if Ondruch reedithe note, it did not require Safety Vision
to grant Jurach’s requested accommodations. The note stated that a less lighted area would be
“beneficial,” not that it was “necessary.” (Doclgttry No. 15 at 18). Safety Vision contends that
underGriffin v. United Parcel Service, InG61 F.3d 216, 225 (5th CR011), employers are only
required to provide accommodations that are mégicacessary, not merely medically beneficial.
Griffin’s holding is not so broad. @riffin, the plaintiff suffered from diabetes and asked to be
taken off the night shift.Id. at 224-25. Griffin’s doctors told his employer that he was not
substantially limited because of his diabetes, battahday shift rather than a night shift would put
him “in a better position to follow his therapeutic diabetes regimen” of “refrain[ing] from eating
fatty, sugary, or otherwise unhealthy fooddd. at 222—23. Earlier doctors’ notes “made no
mention of a restriction on overnight hourdd. at 224. The Fifth Ciraufound that the doctors’
notes Griffin provided did not require the employ@move Griffin to the day shift because the
notes did not establish that the requested acamhation was necessary for Griffin to manage his
disability. 1d. at 225. The court noted that Griffin tanated the interactive process prematurely

by voluntarily retiring without askinis employer to reconsider itecision not to change his shift.

10



Id. Jurach’s doctor’s note stated that her working conditions caused her pain and that it could be
relieved by working in low light, alleviating a litron her ability to work.The doctor’s note did
not merely state that a low-light working space widlp Jurach follow a better therapeutic regime.
Jurach, however, was inconsistent about the accommodations she wanted. Even if Safety
Vision received the doctor’s note, the evidence shbatsSafety Vision did repeatedly offer Jurach
the accommodations she sought and her doctor recommended. The summary judgment evidence
shows that Safety Vision made multiple attemptaccommodate Jurach’s disability by allowing
her to change offices repeatedly from 2008 to 2010.
The TCHRA and the ADA do not create a righthe employee’s preferred accommodation,
but to a “reasonable accommodation resulting frorra@ractive process’ between the employer
and the employeé.” Griffin, 661 F.3d at 224. When an employee’s disability and resulting
limitations are not “open, obvious, and apparent to the employer,” the employee bears the initial
burden of requesting accommodatideEOC v. Chevron Phillips Chem. Co., L,.B70 F.3d 606,
621 (5th Cir. 2009)see also Taylor v. Principal Fin. Grou@3 F.3d 155, 165 (5th Cir. 1996). The
initial burden is placed on the employee becausesifijply stands to reason that the employee and
[her] health-care provider are best positionekitow what type of accommodation is appropriate
for the employee.Taylor, 93 F.3d at 165. Once the employe&kesasuch a request and identifies
a reasonable accommodation, the employer must “engage in flexible, interactive discussions to
determine the appropriate accommodatioBEOC v. Agro Distrih.555 F.3d 462, 471 (5th Cir.

2009). An employer satisfies the requirememntngages in the process in good faidlakubowski

2 “Because the ADA and TCHRA are very similarx@ie courts and [the Fifth Circuit] focus on
federal precedent regarding the ADA in interpreting the TCHRAilli v. Am. Airlines, InG.288 F. App’x
126, 127 n. 2 (5th Cir. 2008) (citifRpdriguez v. ConAgra Grocery Prods. (436 F.3d 468, 473-74 (5th
Cir. 2006)).

11



v. Christ Hosp., In¢.627 F.3d 195, 203 (6th Cir. 2010), evetihdé employee rejects the reasonable
accommodations that are offereSee Loulseged v. Akzo Nobel Jd&8 F.3d 731, 736 (5th Cir.
1999) (“an employer cannot be found to hawelated the ADA when responsibility for the
breakdown of the ‘informal, interactive pr@se is traceable to the employee and not the
employer”);Hagood v. Cnty. of El Pasd08 S.W.3d 515, 525-26 (Tex. App. — El Paso 2013, no
pet.) (“Although an employee is not required to accept an offered accommodation, if he rejects a
reasonable accommodation, the individual will no lorge considered a qualified individual with

a disability.”).

Jurach first complained to Safety Vision about her workspace in January 2006, telling the
company that her small computer monitor causegaim because of her disability. (Jurach Depo.
at 143). Safety Vision gave Jurach a larger monittd. af 140-41). When Jurach returned to
Safety Vision in November 2006 after an alzseshe was given a cele by a window, providing
her the natural light she wanted. She could fagalband have no fluorescent lights in front of her
or above her. Butin late 2007, Jurach asked tadneed to a large inten office on another floor.
(Jurach Affidavit at  14). SafeWision accommodated this requedt.). Jurach was not satisfied
with this accommodation because she sharedffive with another employee who was not willing
to turn off all of the lights. Id.). In September 2008, Saféfision again accommodated Jurach’s
request to move, this tento a private interior office where she could “turn all the lights out” and
“disengage many of the [fluorescent] rods aboved. 4t § 15). Jurach found this inadequate as
well. Despite having a privatdfize in a “less lighted area,” consistent with the doctor’s note and
her own description of the accommodations she rkedeach still complained that the office did

not relieve her pain.lq. at 11 15-17). She asked in February and November of 2009 to be moved

12



to an office with a window and natural lightd.(at 11 16-17). Safety Vision did not immediately
accommodate this request, a delay she faults. Safety Vision did move her to the top floor in
September 2010 as part of a reorganization, anel lgar a cubicle near a window where there was
more natural light. 1¢l. at 1 27-30). Jurach did not find this satisfactory. She asked to be moved
to a library space that she wanted converted to a private office, which Safety Vision declined to do.
Jurach’s supervisor told her that he would tryinal her a private interior office and offered an
interior conference room downstairs in the interim, until another office opeldedt { 39). Jurach
rejected this offer, preferring to work from home one full day and two half-days per week. (Jurach
Depo. at 265—66). Safety Vision agreed. Jutsden working from homr part of each week

at the end of September 2010. (Jurach Affidavit at  39). She contirasdfty a private office.

Her last such request was on October 7, 2010, eed& Wwefore she was laid off in the reduction in
force. (Docket Entry No. 20, Ex. A-12).

The record is clear that Safety Vision engaigeah interactive process of trying to find an
appropriate accommodation for Jurach andtiooed that process through the end of her
employment. Jurach was given four differenta#f in response to her complaints. One of these
offices was a private interioffcce. Another had a window antdl@aved her to face a wall, with no
fluorescent lights in front of her or above h8he also rejected a September 2010 offer that would
have allowed her to work in an interior confezemoom that would giveer a private work space
was held there, which rarely occurred. All of those arrangements were similar to the acceptable
accommodations she lists in her affidavit. Despite receiving accommodations that she herself
suggested would be appropriate, Jurach complained about all of the offices that were given to her.

There is no factual dispute abdafety Vision’s participation in an interactive process to find a

13



reasonable accommodation for Jurach. Summary judgment is granted on the failure-to-
accommodate claim.

B. Discriminatory Discharge

When a plaintiff presents indirect or circumstantial evidence of discrimination, the claims
are considered under the burden-shifting framewomdaDonnell Douglas Corp. v. Gregadll
U.S. 792 (1973), modified iDesert Palace, Inc. v. Costa39 U.S. 90 (2003), ariachid v. Jack
in the Box, Ing 376 F.3d 305 (5th Cir. 2004ee also Chevron Phillip§70 F.3d at 615 (citing
Mclnnis v. Alamo Comm. Coll. Dis07 F.3d 276, 279 (5th Cir. 2000)). Under the modified
McDonnell Douglagpproach, the plaintiff has the initial burden of makimgiaa facieshowing
of discrimination. Abarca v. Metro. Transit Auth404 F.3d 938, 941 (5th Cir. 200Rachid,376
F.3d at 312. To make such a shogyithe plaintiff must show thatd] she is disabled, has a record
of having a disability, or is regarded as digabl(b) she is qualified for her job, (c) she was
subjected to an adverse employment action on acadurdr disability or the perception of her
disability, and (d) she was replaced by or treated less favorably than non-disabled employees.”
Chevron Phillips 570 F.3d at 615 (citinlylcinnis, 207 F.3d at 279kee also Cardiel v. Apache
Corp,, 559 Fed. App’'x 284, 288 (5th Cir. 2014) (unpublishedg v. Kansas City S. R$.74 F.3d
253, 259 (5th Cir. 2009). In a reduction-in-force casglaintiff can satisfy the fourth element by
showing “evidence, circumstantial or direct, frarmich a factfinder might reasonably conclude that
the employer intended to discrimindtereaching the decision at issuePalasota v. Haggar
Clothing Co, 342 F.3d 569, 576 (5th Cir. 2003).

If a plaintiff makes @rima facieshowing, the burden shifts to the defendant to articulate a

“legitimate, nondiscriminatory reason” for the adverse employment deci€lolwell v. City of

14



Fort Worth 468 F.3d 868, 873 (5th Cir. 2006). If a defendant can produce such evidence, the
presumption of discrimination dissolveReeves v. Sanderson Plumbing Prods., 580 U.S. 133,
142—-43 (2000)ChevronPhillips, 570 F.3d at 615 n.6. The plaintiffust then identify or offer
evidence to create a factual dispute “either (1) that the defendant’s reason is not true, but is instead
a pretext for discrimination (pretext alternative); or (2) that the defendant’s reason, while true, is
only one of the reasons for its conduct, and amatiwivating factor is the plaintiff's protected
characteristic (mixed-motives alternative)Rachid 376 F.3d at 312 (internal quotation and
alteration marks omitted3gee also Cullweld68 F.3d at 873 eelan v. Majesco Software, Ind07
F.3d 332, 341 (5th Cir. 2005) (analyzing a Title VII claim under the modified approach).

In a pretext case, the plaintiff must poiotdisputed facts supporting a finding that the
defendant’s proffered reason was not the true reason for the challenged Reitting 376 F.3d
at 312. In a mixed-motive case, if the plainsiffows that illegal discrimination was a motivating
factor in the challenged action, the defendant mapond with evidence that the same employment
decision would have been made regardless of discriminatory anichus.

The plaintiff has the ultimate burden of shagia genuine dispute of material fact as to
whether the defendant discriminated against her on the basis of her disSkiitReeveS30 U.S.
at 143. The question on summary judgment is whetieee is a conflict in substantial evidence to
create a jury question of disability discriminatidBee Gowesky v. Singing River Hosp.,S&L
F.3d 503 (5th Cir. 2003).

For the purposes of its summary judgment orgtBafety Vision does not dispute that Jurach
is disabled under the TCHRA and the ADA, that sfas qualified for her job, and that she suffered

an adverse employment decision when she was laid off. Safety Vision does dispute that the

15



circumstances of Jurach’s termination give ris&tanference that the decision was causally linked
to her disability. Alternatively, Safety Visi@rgues that it has shown legitimate nondiscriminatory
reasons for Jurach’s termination and that, as a matter of law, there is no basis to find a factual
dispute on pretext.

Jurach argues that she “need only point éol#ist seven months of her employment when
Safety Vision never addressed her despeeapeests for accommodation, holding out the promise
of resolution, but snatching that hope from her wetimination.” (Docket Entry No. 19 at 24). She
contends that “[a] reasonable jury could findttBafety Vision was motivated to place Jurach on
layoff list because otherwise it would have to accommodate her disability). As discussed
above, uncontroverted evidence shows SafetyoNisiparticipation in identifying and proposing
reasonable accommodations for Jurach. The fact that these efforts proved unsatisfactory for
different reasons does not preclude summary judgment based on undisputed evidence showing
Safety Vision’s repeated efforts to meet Jurach’s requests.

Even if Jurach could makepaima facieshowing on this record, she has neither submitted
nor pointed to evidence raising a factual dispute over Safety Vision’s proffered legitimate
nondiscriminatory reasons for laying her off. Jurasktead asserts that she does not need to address
pretext. She relies on an unpublished opinidviathis v. BDO USA, LLMNo. 4:13-CV-134, 2014
WL 975706, at *4 n. 1 (S.D. Tex. Mar. 12, 2014), in vitilce court observed in a footnote that “it
appears impossible to state this sortpaina faciecase and not defeat summary judgment
altogether.” The Fifth Circuit has not adopted this reasorfaeg Tyler v. La-Z-Boy Corh06 F.
App’x 265, 270 (5th Cir. 2013) (unpublishedin@ing that the plaintiff might makegima facie

showing, but affirming the district court’s grasftsummary judgment because the plaintiff had not
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raised a factual dispute on pretext in responetemployer’s legitimate nondiscriminatory reason

for the adverse employment actioRglasota 342 F.3d at 578 (engaging in a pretext analysis after
finding aprima faciecase and finding a factual disputeled@use Jurach has identified no evidence
that would support an inference that she was laid off because of her disability or create a factual
dispute as to pretext, summary judgment is granted on this claim.

C. The Retaliation Claim

An employer violates the TCHRA by retaliating against a person who: “(1) opposes a
discriminatory practice; (2) makes or files a cha(ggfiles a complaint; or (4) testifies, assists, or
participates in any manner in an investigation, proceeding, or heariag.L.AB. CODES§ 21.055.

TheMcDonnell Dougladurden-shifting framework applies to retaliation clair8se Mota
v. Univ. of Texas Houston Health Science Cegt F.3d 512, 519-20 (5th Cir. 200McDonnell
Douglas 411 U.S. at 802. The employee’s ultimate burden is to prove that the employer’s stated
reason for the adverse action was merely a pretexhéoreal, retaliatory purpose. If a plaintiff
makes grima facieshowing, the burden shifts to the defendangroffer a legitimate rationale for
the employment action. The burden then shitiskbto the plaintiff to demonstrate that the
employer’s articulated reason for the employment action was a pretext for retalMbta.261
F.3d at 519-20.

The elements of prima facieshowing of retaliation are thdtt) the plaintiff engaged in a
protected activity; (2) an adverse employmentacticcurred; and (3) a causal link exists between
the protected activity and the adverse employment acBen.Feist v. Louisiana, Dep’t of Justice,
Office of the Atty. Gen730 F.3d 450, 454 (5th Cir. 2013). luisdisputed that Jurach’s layoff was

an adverse employment action and that she engaggalotected activity by complaining that she
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was not receiving necessary accommodations for her disability. Safety Vision argues that Jurach
cannot make @rima facieshowing of retaliation because there was no causal link between her
requests for accommodation and her termination.

The causal link required form@ima facieshowing of retaliation is established if evidence
shows “the employer’s decision to terminate was based in part on knowledge of the employee’s
protected activity."Medina v. Ramsey Steel Co., |ri&38 F.3d 674, 684 (5th Cir. 2001). A plaintiff
alleging retaliation may satisfy the causal connection element by showing “[c]lose timing between
an employee’s protected activity and an adverse action againstMo@.dy, 492 F.3d at 562. The
Supreme Court has noted that “cases that acceptemeperal proximity . . . as sufficient evidence
of causality to establishmima faciecase uniformly hold that the temporal proximity must be ‘very
close.” Clark County Sch. Dist. v. Breed&32 U.S. 268, 273 (2001). &lifth Circuit has found
temporal proximity of up to four months sufficient to show a causal Bdee.g, Feist 730 F.3d
at 455 (“This Court has found, for example, that a time lapse of up to four months may be
sufficiently close, while a five month lapse is not close enough without other evidence of
retaliation.”) (internal quotations omitte@troud v. BMC Softwarénc., No. 07-20779, 2008 WL
2325639, at *6 (5th Cir. Jun. 6, 20Q@)nding that a 3-week lapd®etween protected activity and
adverse employment action was sufficient to show a causalRidkjard v. Cingular Wireless LLC
233 Fed. App’x 334, 338 (5th CR007) (concluding that 2.5 months is short enough to support an
inference of a causal linkiBell v. Bank of Am171 Fed. App’'x 442, 444 (5th Cir. 2006) (holding
that a seven-month period does not support a causallon@s v. Robinson Property GrqupP.,

427 F.3d 987, 995 (5th Cir. 2005) (findititat less than 60 days supportgatiana facieshowing

of retaliation);Ware v. CLECO Power LL®0 Fed. App’x 705, 708 (5th Cir. 2004) (finding a
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15-day period sufficient to support an inference of causatitarjey v. Stringerl13 Fed. App’x

629, 631 (5th Cir. 2004) (finding that a 1@nth period did not show a causal linRaggs v. Miss.
Power & Light Co, 278 F.3d 463, 471-72 (5th Cir. 2002) (holding that a five-month period does
not support an inference of a causal lirkyans v. City of Houstor246 F.3d 344, 355 (5th Cir.
2001) (finding that “a time lapse op to four months has been found sufficient to satisfy the causal
connection for summary judgment purposes” (internal citations omitted)).

Jurach argues that there is a causal link lsxalie was laid off in October 2010, one month
after she talked to the President and the CF®adfdty Vision about her need for accommodation.
Although Jurach told Smith and Ondruch aboutdteommodation requests shortly before she was
laid off, the summary judgment evidence shahat they were aware of her requests for
accommodation long before that. Jurach testifiatighe told Smith in January 2010 that she would
need time off to have surgery for her eye proble(dsrach Affidavit at § 18). Ondruch testified
that he became aware of Juraatondition in February 2010, when she asked to work from home
during her recovery from eye surgery becaudeeoifvision problems. (Ondruch Depo. at 85). A
10-month gap between protected activity and joimiteation is too long to suggest causati@ee
Harvey, 113 Fed. App’x at 631 (finding that a 10-moipieriod did not create a causal link). That
is particularly true when, as here, the employer did not use earlier opportunities for employment
termination. Jurach was not laid off until the final stage of the reduction in force.

Even if Jurach mademima facieshowing of retaliation, the record does not raise material
factual disputes. Safety Vision presented evidence that financial difficulties made a reduction in
force necessary and that it planned to attend fenade shows as a resulttbiese difficulties. It

also stated that Jurach was paid more tharhiatieo absorbed Jurach’s trade show duties after she
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was laid off, and that Jurach’s Trade Shogof@linator role was not a stand-alone position before
2007.

Jurach must raise a factual dispute abowthwr the adverse employment action would have
occurred but for her protected condugee Univ. of Tex. Sw. Med. Ctr. v. NassarU.S. ——,

133 S. Ct. 2517, 2533 (201Feist, 730 F.3d at 454. She can do‘by producing circumstantial
evidence sufficient to create a f&gtue as to whether the employer’s nondiscriminatory reasons are
merely pretext for discriminationMachinchick v. PB Power, Inc398 F.3d 345, 356 (5th Cir.
2005), or by demonstrating that the profferedsons are false or “unworthy of credence.”
Bourgeois v. Mississippi Valley State UnbB07 F. App’x 386, 388 (5th Circert. denied134 S.

Ct. 163 (2013) (quotinyaughn v. Woodforest Bank65 F.3d 632, 637 (5th Cir. 20113ke also

Gee v. Principi289 F.3d 342, 347-48 (5th Cir. 2002) (an empisyiaconsistent explanations for

its employment decisions at different times perraijsiry to infer that the employer’s proffered
reasons are pretextual).

Jurach argues that Safety Vision’s reasons were pretextual because they should “have
realized that Jurach was irreplaceable with regard to coordinating trade shows.” She argues that,
contrary to its assertions in this lawsuit, Safety Vision was in “good financial shape” in 2010
because: the Vice President of sales “boastjadjow well the compangid in 2009, despite the
economy”; the Business Development Manager “had several large deals in the pipeline” and
incurred significant travel expenses promotindge8aVision; Safety Vision did not reduce the
number of trade shows it attended after it fired Jurach; and Safety Vision purchased another

company, I-COP, five months after the final round of layoffs. (Docket Entry No. 19 at 36).
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Safety Vision has presented undisputed evidence that in August 2010, it was significantly
below its revenue budget for the year. Its finalhmondition continued to decline through October
2010, resulting in the decision to implement the reduction in force. (Ondruch Depo. at 4546,
65—66; Docket Entry No. 15, Exs. E, Dilber Depp194-95). A reduction in force is a legitimate
nondiscriminatory reason to terminate employeBsyor v. MD Anderson Cancer Ctr495 F.

App’x 544, 547 (5th Cir. 2012). An employee cannot show pretext merely by questioning the
company’s business judgment that such a reduction was neceSsaryillareal v. Texas A&M

Sys, 561 Fed. App’x 355, 359 (5th Cir. 2018rown v. CSC Logic, Inc82 F.3d 651 (5th Cir.

1996). Safety Vision presented evidence thatdt uhi fact, reduce the nurar of trade shows it
attended and that it intended to reduce its trade show presence when it laid Jurach off. (Dilber Depo.
at 83-84; 225-27). Safety Visiorpsirchase of [-COP five montladter completing the reduction

in force does not show that the layoffs wereedeott for firing Jurach because of her disabilBge
Hanchey v. Energas C®25 F.2d 96, 98 (5th Cir. 1990) (the fact that the employer purchased
another company nine months after the plaimtdt terminated did not show that the reduction in
force was a pretext for discrimination).

In her deposition, Jurach acknowledged that Safety Vision “needed to cut back some
unnecessary positions due to the economy.” (Jurach Depo. at 277-78). She believed that her
position should not have been among those cuis dikagreement with Safety Vision’s business
decision does not show pretext. Jurach offethaeoffers nor identifies evidence that retaliation
for her accommodation requests contributed to Safety Vision’s decision to include her in the last and
final stage of the reduction in force. To ttentrary, as discussed above, the undisputed summary

judgment evidence shows that Safety Vision accombeddhurach’s requests to be moved to a new
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office multiple times and that it continued to engagan interactive press with Jurach up until
her termination.

Finally, Jurach claims that Safety Visionéason for including her in the reduction in force
was pretextual because Ondruch and Smith “showed cold resentment when she told them she needed
a second surgery to save her sight” in January 2(M0cket Entry No. 19 at 34). Jurach stated in
her affidavit that Smith asked “[w]ell . . . wh® going to do your job?” when she told him she
needed an extended medical leave for the surgdyrach Affidavit at § 18). She also said that
Smith had not called, emailed, or sent her a get-well card after her cancer surgeries itd2008. (

These actions and comments were not made ¢towhen Jurach was laid off and did not
relate to the decision to include her in the reduction in fd8ee CSC Logj@2 F.3d at 655-56 (in
analyzing whether a remark is probative of dimamatory intent, a court examines whether the
comment is related to the protected class ofgrexr®f which the plaintiff is a member, proximate
in time to the termination, made by an indivibwéh authority over the employment decision at
issue, and related to the employment decisiossak). Even assuming that asking “who is going
to do your job” reflects a reluctance to grant medeave, the fact that this remark was 10 months
before the decision to include Jurach in the reduction in force supports summary judgment.

Jurach has not raised a factual dispute ontpdito evidence that would allow a jury to
conclude that Safety Vision’s articulated reasons for including her in the reduction in force were
false or pretextual. Summary judgment is granted on her retaliation claim.

C. The ERISA Claim

Jurach claims that Safety Vision fired hemtterfere with her use ahedical benefits under

the group healthcare plan and to retaliate agaimgbhesing those benefits, in violation of § 510
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of the Employee Retirement Income Security Act (“ERISA”), 29 U.S.C. § #0@kq Safety
Vision argues that these claims are time-barredSBERloes not provide a statute of limitations for

8 510 claims.Muldoon v. C.J. Muldoon & Son278 F.3d 31, 32 (1st Cir. 2008ge also McClure

v. Zoecon, Inc.936 F.2d 777, 778 (5th Cir. 1991). A court looks to Texas state law for the most
analogous state-law limitations period. Section 5l1@spribes specified acts of ‘discharge’ and

‘discrimination,” and the analogous state statute of limitations apple€Iiure,936 F.3d at 778.
The Fifth Circuit has held that “Texas’s two-yasatute of limitations for wrongful discharge and
discrimination applies to section 510bpez ex rel. Gutierre889 F.3d at 507 (citinijlcClure,
936 F.2d at 778-79).

Jurach’s claims arise from her termioaton October 14, 2010. She asserted ERISA claims
for the first time in January 2014, more than tveans later. (Docket Entry No. 7, Ex. 4). She
argues that her ERISA claims relate back to hier ptaims, which arise from the same events. To
relate back, a claim must have arisen out@fmme “conduct, transaction, or occurrence set forth”
in the original complaint. #b. R. Civ. P.15(c)(2). “When new or distinct conduct, transactions,
or occurrences are alleged as groundsdcovery, there is no relation backiblmes v. Greyhound
Lines, Inc.,757 F.2d 1563, 1566 (5th Cir. 1985). Jurach’s ERISA claims arise from the same
occurrences as her other claims. They are not time-barred, but they fail on the merits.

ERISA claims are examined under teDonnell Douglasurden-shifting framework.
Clark v. Coats & Clark, In¢.990 F.2d 1217, 1222 (11th Cir. 1993) (citation omittedg Rogers
v. Int'l Marine Terminals87 F.3d 755, 761 (5th Cir. 1996)ines v. Massachusetts Mutual Life Ins.

Co, 43 F.3d 207, 209 (5th Cir. 1995). To makmiana facieshowing of interference under 8§ 510,

an employee must show “(1) prohibited (adverse) employer action (2) taken for the purpose of
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interfering with the attainment of (3) any rigbtwhich the employee is entitled” or may become
entitled. Bodine v. Employers Cas. C852 F.3d 245, 250 & n. 3 (5thrCR003). “An essential
element of a Section 510 claim is proof ofad@ant’s specific discriminatory intentHines 43
F.3d at 209. If the plaintiff makegpama facieshowing, a presumption of discrimination is created,
and the defendant must articulate a legitimate nondiscriminatory reason for its c@iduGto90
F.2d at 1223. If the defendant provides an acbépt@ason for its condyyahe presumption of
discrimination disappears, and the plaintiff mushdastrate that the reason given was a pretext for
discrimination.ld.

When there are legitimate nondiscriminatory cgssfor the plaintiff's termination, there is
no “specific discriminatory intent” to interfemwith the employee’s rights under a group healthcare
plan. See Rodriguez v. Mrs. Baird’s Baketyl 1 F.3d 893 (5th Cir. 1997). The “incidental loss of
benefits due to discharge” is insufficient to show intédt. “The plaintiff need not prove that the
discriminatory reason was the only reason for disahdmgt [s]he must show that the loss of benefits
was more than an incidental loss from [her] dischargtoltzclaw v. DSC Commc’ns CoyR255
F.3d 254, 260 (5th Cir. 2001).

To show discriminatory intent, Jurach poitdsOndruch’s statement that Safety Vision’s
health care costs were a “concerning expense,” atigktfact that Safety Vision paid for Charles
Garrett, a disabled employee, to keep his COBRA benefits from his previous employer rather than
placing him on Safety Vision's health insucanprogram. (Docket Entry No. 19 at 40). An
employer’s stated intent to “cut costs” does not provide evidence of discriminatory iSemt.
Unida v. Levi Strauss & Cp986 F.2d 970, 980 (5th Cir. 1993}arrett’s situation does not show

that Safety Vision intended to interfere with its employees’ rights to healthcare under the group
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policy. Garrett testified in his deposition that kegghis COBRA benefits wapreferable to being
on Safety Vision’s plan because its health insurance was more expensive and had fewer relationships
with healthcare providers in the area wherévesl. (Garrett Depo. at 115, 185). When Garrett’s
COBRA benefits expired in mid-2010, he was plaocedSafety Vision’s health insurance. His
employment was terminated in October 2010. Unlike Garrett, Jurach was on Safety Vision's
healthcare throughout her employment, and there is no evidence that Safety Vision specifically
intended to interfere with her enjoyment of headtte benefits. Even if Jurach succeeded in making
a prima facieshowing of interference, she has not raised a factual dispute in response to Safety
Vision’s proffered reasons for including her in the reduction in force.

Jurach also argues that there is evidenceStafaty Vision fired her in retaliation for using
her healthcare benefits because the Director aféuResources told her in 2009 that Safety Vision
knew she was responsible for $90,000 in claimsdocer treatments she received in 2008. (Jurach
Affidavit at 1 45). The elements opama facieshowing of retaliation in violation of 8 510 are that
“(1) [the plaintiff] was engaged in activity that ERISA protects; (2) she suffered an adverse
employment action; and (3) a causal link existe/een [her] protected activity and the employer’s
adverse action."Hamilton v. Starcom Mediavest Group, lns22 F.3d 623, 628 (6th Cir. 2008);
accord Curby v. Solutia, Inc351 F.3d 868, 871 (8th Cir. 2003). Jurach’s 2008 use of her
healthcare benefits was a protected activity, and Jurach’s termination in 2010 was an adverse
employment action. Butthere is no evidencewf@ausal relationship. The two-year gap between
the health expenses and the layoff weighs agamystch inference. Jurach has pointed to no other

evidence that her 2008 healthcare spending, rather than the reduction in force, caused her 2010
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termination.See Evans v. City of Houst@#6 F.3d 344, 355 (5th Cir. 2001)urach has not made
aprima facieshowing of unlawful retaliation under ERISA.
Summary judgment is granted on Jurach’s ERISA claims.

V. Conclusion

Safety Vision’s motion for summary judgment is granted. Final judgment is entered by

separate order.

SIGNED on December 12, 2014, at Houston, Texas.

A T

e€ H. Rosenthal
United States District Judge
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