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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

FINANCIAL CASUALTY & SURETY, INC., §
8
Plaintiff, 8
8

VS. 8 CIVIL ACTION NO. H-14-0360
8
KATHERINE PARKER, 8
8

Defendant. 8§
MEMORANDUM AND ORDER

This case arises from the bail-bond business.pldintiff, Financial Casualty & Surety, Inc.
(“FCS"), sued Katherine Parker and Bella’s Bail Bonds (“BBB”), in Harris County, Texas state
court, asserting breach of contract and relataons. (Docket Entry bl 1-2). The defendants
timely removed on the basis of diversity jurisdiction. (Docket Entry No. 1). On March 6, 2014,
FCS moved to strike BBB'’s entry of appearance because Parker — who is not an attorney —
represented herself and BpBo se (Docket Entry No. 7). FCSitlkdrew the motion to strike and
filed an amended complaint dropping BBB as a defethdBhe only defendant is Katherine Parker,
who owns and operates a bail-bond business in Negyand who contracted with FCS to place
bail bonds insured by FCS.

Parker moved under 28 U.S.C. § 1404(a) to texnggnue to the District of New Jersey,
where she lives and works and where she assanfsarty witnesses are located. (Docket Entry No.
20). FCS responded, relying primarily on the foruted#n clause in the parties’ contract. The
forum-selection clause provided that the parties consent to jurisdiction in one of two locations,

including Harris County, Texas, at FCS’s “disapeti’ The court held a discovery hearing on May
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27, 2014, at which Parker appeared by telephone and stated that she had no arguments to add in
support of her motion to transfer venue. At thedring, Parker also noted that she had assistance
from counsel in filing the motion to transfer and the supporting brief.

Based on the amended complaint, the motidrattsfer and response, and the court’s review
of the relevant law, the court orders the partidsief a question not yet addressed that affects the
analysis and outcome. FCS has until June 20, 2(il4 its brief of no more than 5 pages; Parker
has until July 25, 2014 to respond within the same page limit.

The reasons for this order are explained below.

Background

In June 2008, FCS and Parker entered irBalaProducer Bail Bond Agreement. (Docket
Entry No. 22  5). FCS alleges that Parker agreée fully liable to FCS for all of the bonds that
she executed as an FCS independent contratdofff(6—7). In return, Parker would receive most
of the premiums paid on the bail bonds she issuleldy 8). FCS claims that Parker failed to pay
amounts due under the Agreement. FCS asserts claims under Texas law for breach of contract,
breach of fiduciary duties, and conversion.

The Agreement included the following clause:

28. APPLICABLE LAW, VENUE, AND FORUM. At the
discretion of [FCS], the Agreemastto be interpreted in accordance
with the laws of the State of Texas, where [FCS] is based, or of
[Parker’'s] home state. The parties hereto do hereby consent and
stipulate to the jurisdiction (at tligscretion of [FCS]) of the courts

in the State of Texas, County oftda or of [Parker’s] home state for

any action brought under this agreement.

(Docket Entry No. 23-1 1 28). FCS sued Parkdfiamris County state court. Parker removed to

the Houston Division of the Southern District Béxas, also located in Harris County. Parker



subsequently moved to transfer venue under 283J8&1404(a) to the Distrii of New Jersey, her
“home state.”
. Whether Atlantic Marine Appliesto the Motion to Transfer Venue

The Supreme Court recently heightened thel letgadard for deciding a motion to transfer
venue under 28 U.S.C. § 1404(a) when the parties daontract with a valid mandatory forum-
selection clause. lAtl. Marine Constr. Co. v. U.S. Dist. Court for the W. Dist. of /Fek.S. —, —,
134 S. Ct. 568 (2013), the Supreme Court analyzedienfgelection clause stating that all disputes
between the parties “shall be litigat in the Circuit Court for theity of Norfolk, Virginia, or the
United States District Court for the Eastern District of Virginia, Norfolk Divisiord. at 575
(quotingln re Atl. Marine Constr. Cq.701 F.3d 736, 737-38 (5th Cir. 2012)). The plaintiff had
sued in a different forum than the forum-sétat clause required. The defendant moved for an
order to enforce the clause by transferring the tashe forum it designated. The Supreme Court
held that district courts may not consider pterinterest factors when considering a motion to
transfer venue from a forum that violates a vididim-selection clause. In the present case, FCS
alleges that it sued Parker ifoaum that the forum-selection clseiselected and invokes that clause
to oppose Parker’s motion to transfer.

The parties have not addressed-aghold issue that affects whetAdlantic Marineapplies
to this case. Before enforcing a forum-selectilause, a court first determines whether the clause
permitslitigation in the selected forum arandateditigation there. The Fifth Circuit cautions that
it “is important to distinguish between jurisdomtiand venue when interpreting such claus€gy
of New Orleans v. Mun. Admin. Servs., |86 F.3d 501, 504 (5th Cir. 2004). “Although it is not

necessary for such a clause to use the word ‘vemi®rum,’ it must do more than establish that



one forum will have jurisdiction.'ld. The courts distinguish betweelauses in which the parties
consent to personal jurisdiction in a particulaufa, and clauses in which the parties require that
the action be filed in a particular forum. A clause mandates the specified forum only when its
language clearly communicates that all &tign will occur only in that forumUNC Lear Servs.,

Inc. v. Saudi Arabiab81 F.3d 210, 219 (5th Cir. 2009) (“Mandatory forum-selection clauses that
require all litigation to be conducted in a specified forum are enforceable if their language is clear.”
(citing City of New Orleans376 F.3d at 504)).

In Keaty v. Freeport Indonesia, In&03 F.2d 955, 956 (5th Cir. 1974), the clause at issue
read, “This agreement shall be construed andreséble according to the law of the State of New
York and the parties submit to the jurisdiction of the courts of New York.” The Fifth Circuit held
that the clause waived personal-jurisdiction dedsribe parties might have to suit in New York.
The clause did not, however, mandii New York be the exclusive forum to litigate all disputes.

Id.

The Fifth Circuit recently reaffirmeleatys principle that forum-selection clauses must
“clearly limit actions . . . to the courts of a specified localéd: In Caldas & Sons, Inc. v.
Willingham 17 F.3d 123, 127-28 (5th Cir. 1994), the court Hetla clause stating that “[t]he laws
and courts of Zurich are applicable” sva permissive forum-selection clau$e., see also City of
New Orleans376 F.3d at 50405 (stating that “[a] parigigsent to jurisdiction in one forum does
not necessarily waive its right to have an action heard in another” and concluding that forum-
selection clause stating that a party did “heretmysent and yield to the jurisdiction of the State
Civil Courts of the Parish of Orleans and doa®hg formally waive any pleas of jurisdiction” did

not mandate suit in that forum).



At least one circuit court has stated tAdantic Marineés heightened standard applies only
to mandatory venue provisionSee GDG Acquisitions, LLC v. Gov't of BeliXe. 13-11616, 2014
WL 1599561, at *5, — F.3d —, — (11th Cir. A2, 2014) (vacating a district courf@um non
convenienslismissal in light oAtlantic Marinebut noting the defendant’s argument tAdantic
Marineshould not apply to permissive clauses and retimg to the district court with an order that
it determine whether the forum-selection clause mandatory and binding). District courts across
the country have similarly recognized that thalgsis on a motion to transfer based on a forum-
selection clause begins with whether the clausgisdatory or permissive. If the forum-selection
clause is permissive, the courts have consistently declined toAtfglyic Marine See, e.g., U.S.
ex rel. MDI Servs., LLC v. Fed. Ins. CNo. 5:13-cv-2355(AKK), 2014 WL 1576975, at *3 (N.D.
Ala. Apr. 17, 2014) (“Accordingly, the consideratiagetevant to altering 8 1404(a) analysis [under
Atlantic Maring for mandatory forum-selection clauses wabulot apply in this case if . . . the
forum-selection clause is permissivePNC Bank, N.A. v. Akshar Petrol., Indg. 3:13-cv-436-J-
34(PDB), 2014 WL 1230689, at *6 (M.Bla. Mar. 25, 2014) (applyingtlantic Marineonly after
deciding that the lawsuit was “governed by valid, mandatory, forum-selection clauses.”);
Midamines SPRL Ltd. v. KBC Bank NNb. 12-cv-8089 (RJS), 2014L 1116875, at *3 (S.D.N.Y.
Mar. 18, 2014) (analyzing whether forum-selection clause was mandatory or permissive before
applyingAtlantic Maring; RELCO Locomotives, Inc. v. AllRalil, Inblo. 4:13-cv-00394, 2014 WL
1047153, at *8 (S.D. lowa Mar. 5, 2014) (“[T]he Courtewthat the forum clause at issue in this
case . . . is permissive, and not mandatory. . . . Plaintiff . . . merely consented to any suit that
Defendant may have chosen to bring in QuelB¥aintiff did not, however, agree to bring suit

exclusivelyin Quebec. Thus, the Court proceeds with traditimralm non convenieranalysis,



and not the modifiedtlantic Marineanalysis.”).

The parties have not addressed whether theelatissue consents to personal jurisdiction
in Harris County, Texas or in the defendant’s hetage — whichever one FCS selects — or whether
the clause requires suit in whichever of thivge venues FCS selects. FCS has until June 20, 2014
to submit a brief of no more than 5 pages addngsshether, under the clause in its contract with
Parker, the parties consented to personal jurisdiction in Harris County, Texas or are required to
litigate in that forum if FCS selects it. the former, the clause is permissive &tldntic Marine
does not apply. If the latter, the clause is mandatordadtic Marinecontrols. Parker has until
July 25, 2014 to respond, within the same page limit.

I11.  Conclusion

The parties are ordered to brief the isslentified. FCS has until June 20, 2014 to submit

its brief, and Parker has until July 25, 2014 to respond.
SIGNED on June 4, 2014, at Houston, Texas.

A )

e€ H. Rosenthal
United States District Judge




