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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

BLAINE BRUCE BRUNDAGE
Debtor,

§
§
§
8§
8
§ CIVIL ACTION NO. H-14-00757
§
8§
WANDA SHEFFIELD ANDERSON, 8§
§

Defendant-Appellant, §
§ BANKRUPTCY CASE NO. 12-35869
VS. 8§
8
BLAINE BRUCE BRUNDAGE, 8
8§
Plaintiff-Appellee. 8§
MEMORANDUM AND OPINION
Bruce Brundage and William Anderson had a business relationship that resulted in Anderson
acquiring multiple liens against Brundage’s neperty. In 2012, Brundg filed for bankruptcy
protection under Chapter 11. Anderson’s widdManda Anderson, filed a proof of claim as
executrix of Mr. Anderson’s estate, based on Brundage’s unpaid loans and the liens Mr. Anderson
had obtained on Brundage’s propertihe critical issues in thelaersary proceeding that followed
were whether approximately 101 acres of Brundage’s real property was exempt as a homestead
under Texas law and the value of the first lien on Brundage’s property on the date it was transferred
to Mr. Anderson. The bankruptcy court conduedsench trial at which Brundage, Mrs. Anderson,

and her attorney, Erwin Wilbanks, testifiedeéDocket Entry No. 3, Exs. 34-35).

The bankruptcy court issued findings and dosions, from which Mrs. Anderson appeals.
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The court found that Brundage’s 101-acre property was exempt as a homestead under Texas law;
that the second lien on this property was executed after Brundage began using it as his homestead
and was invalid under Texas Constitution X, 88 50-51, and the T&s Property Code 40.001
et seq, (Docket Entry No. 3, Ex. 37 3j; that the prior lien, whichIr. Anderson had also acquired,
was executed before Brundage began using thyeepty as his homestead and was valid; and that
the value of that lien was $100,000 on the date it was transferred to Mr. Andetsat, (7).

Mrs. Anderson identifies the following issues on appeal:

1. Did the Bankruptcy Court err when it established 101.247 acres located at
20077 Triple L Lane, New Ulm, Texas tiee Debtor’'s exempt homestead?

2. Did the Bankruptcy Court err when ittiéhat Defendant’s secured first lien
against the 101.247 acressmaalued at $100,000 on the date the first lien
was transferred to Defendant?

(Docket Entry No. 3, Ex. 38).

Based on the the record and the applicable the court affirms the bankruptcy court’s
findings and conclusions as taethirst issue but concludes thihe bankruptcy court clearly erred
in finding and concluding that the secured first lien was valued at $100,000 on the date it was
transferred to Mr. Anderson. The order is regdrs1 part and the action remanded for further
proceedings consistent with this opinion. The reasons are set out below.

l. Background

On August 30, 2005, Brundage boug@btl acres of real property from Lawrence and Lisa
Lindley for $765,330.70. (Docket Entry No. 3, BX.at 7). The Lindleys financed $695,000, and
Brundage signed a note promising repayment in 72mhomstallments at an interest rate of 6.5%.

(Id.). The note gave the Lindleys a first lien on the property.

Brundage and Mr. Anderson were involvediarious business transactionkl.,(at 8). On
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August 27, 2009, Mr. Anderson loaned Brund&g®0,000, secured by a second lien against
Brundage’s property.ld.). Mr. Anderson had the Belleville Atract Co. conduct a formal closing
related to the second lien. The closing documents reflected Brundage’s ownership of the
approximately 101 acres and the Lindleys’ prior lien on that propddy). Brundage estimated
the unpaid balance on the Lindleys’ note t@pproximately $350,000. (Docket Entry No. 3, Ex.
17 at 55).

On August 17, 2011, Mr. Anderson purchased.thdleys’ note and the Lindleys assigned
their lien to Mr. Anderson. (Docket Entry 3, Ex.&7M). It is undisputed that Mr. Anderson paid
the Lindleys $100,000. (Docket Entry No. 7, at Bhe parties dispute the amount due and owing
on that lien at the time Mr. Anderson acquiredram the Lindleys. That same day, at Mr.
Anderson’s request, Brundage signed an “Agm@ihsummarizing his debts to Mr. Anderson.
(Id.). The Agreement stated as follows:

| [Mr. Anderson] need this signed agreement in order to have our affairs in order.

Because of your [Brundage’s] presentincial condition, you owe me the following
amounts of money:

6. 100,000.00 plus accrued interest on my purchase of that certain Promissory
Note dated August 30, 2005, between Larry and Lisa Lindley and being
secured by a Vendors Lien and Deeditast on the property described in 1.
above.

You have represented to me there is alyadue and owing on the Note referenced
in 6. Above [sic] an approximate amount of $240,000.00 plus accrued interest. . . .

(Id., at 3-4).
On August 6, 2012, Brundage filed for bankruptcy protectida., &t 4). Brundage filed

schedules stating that his 101-acre propar@g subject to a $100,000 secured lien and an



unsecured lien for an additional $100,0000¢ket Entry No. 3, Ex. 35 at 10-1&ee alsdocket
Entry No. 7, at 5). He also asserted a homestead exemption as to the second lien.

On September 7, 2012, Mrs. Anderson filed @opof claim for the note and the lien Mr.
Anderson had obtained in 2011. (Docket Entry NatZ). The proof of claim consisted of the
proof-of-claim form, a one-page calculation of tb&al amount due, an amortization schedule, and
copies of the first lien note, deed aidt, and transfer of liens and noté&d.); The proof-of-claim
form stated that on the date Brundagedffier bankruptcy protection, he owed $382,526.47 on the
note. (d., at 5).

The bankruptcy court heard testimony on Andaetis claims against the bankruptcy estate
on November 18 and 20, 2013. Brundage testifiechibatchedules were accurate and his property
encumbered by a secured $100,000 lien and an unsecured $100,000 lien. (Docket Entry No. 3, Ex.
35at 10-12). Anderson testified regarding the validithe proof of claims submitted to the court
on her behalf by Wilbanks.SéeDocket Entry No. 3, Ex. 34 at 16-18)Vilbanks testified that the
figures contained in the proof claims, specifically th&382,526.47 figure owed on the first lien,
were accurate in light of Mr. Anderson’s recordSed¢Docket Entry No. 3, Ex. 35 at 44-46).

The bankruptcy court found that Brundage’s Hate property was exempt as his homestead
when Mr. Anderson acquired the second lieBegDocket Entry No. 3, Ex. 3&ee alsdocket
Entry No. 3, Ex. 37 at 17). AlthougdWrs. Anderson identified this finding as an issue in her notice
of appeal, she conceded in hermipg brief that “[g]iven the appiable standard of review, there
may be no room to reverse [the bankruptcy court’s] findings regarding the homestead issue.”
(Docket Entry No. 7, at 2). Mranderson did not mention the igsagain in either her opening or

reply brief. SeeDocket Entry Nos. 7, 13). Brundage ass¢hat “Mrs. Anderson’s Brief to this



Court abandons [the homestead]mlai. . .” (Docket Entry No. 15t 10). The court agrees that
Mrs. Anderson has abandoned any argument on the homestead issue on Spp€atel v.
Connick 15 F.3d 1338, 1345 (5th Cir. 1994) (“An appellant abandons all issues notaatged
arguedin itsinitial brief on appeal.”) (first emphasis added).

The bankruptcy court also found that the filest—which the parties agree was not subject
to the homestead exemption—was valuedH20,000 on the date it was transferred to Mr.
Anderson. $eeDocket Entry No. 3, Ex. 3&ee alsadDocket Entry No. 3, Ex. 37 at 17). Mrs.
Anderson claims that although “Mr. Anderspaid $100,000 for [the] note, . . . the amount of
principal stillowingon it when Mr. Anderson purchased it was $262,894.31.” (Docket Entry No.
7, at 2). Mrs. Anderson claims that the note remained unpaid after it was transferred to Mr.
Anderson and that interest continued to accrig). (Mrs. Anderson asks this court to reverse the
bankruptcy court's order in part and hold that Mr. Anderson had a secured claim for
$382,526.47—not $100,000—against Brundage’s property when the bankruptcy began.

The issues are analyzed against the record and applicable law.

. Analysis

A. The Standard of Review

A district court reviews a bankruptcy ctéigrfindings of fact for clear errorln re Ahern
Enters., Inc.507 F.3d 817, 820 (5th Cir. 2007). A “finding is ‘clearly erroneous’ when although
there is evidence to support it, the reviewing coutherentire evidence is left with the definite and
firm conviction that a mistake has been committdelrst Nat'l Bank v. Crescent Elec. Supply Co.
(In re Renaissance Hosp. Grand Prairie In@)3 F.3d 285, 293 (5th Cir. 2013) (quot/gderson

v. City of Bessemer City, N,&70 U.S. 564, 573 (1985)). “Thetandard plainly does not entitle



a reviewing court to reverse the finding of thertoéfact simply because it is convinced that it
would have decided the case differentlyd. “If the [trial] court’s account of the evidence is
plausible in light of the record viewed in itstieety, the [reviewing] court . . . may not reverse it
even though convinced that hadbigen sitting as the trier o&dt, it would have weighed the
evidence differently.”1d. at 293-94 (alterations in original). “Where there are two permissible
views of the evidence, the factfinder’'s chomween them cannot be clearly erroneoud.”at

294.

“[Dlue regard shall be given to the oppority of the bankruptcy court to judge the
credibility of . . . witnesses.1d. at 293. “Factual findings ‘based determinations regarding the
credibility of withesses’ demand ‘even greater dexfiee’ because ‘only the [bankruptcy] judge can
be aware of the variations in demeanor antetof voice that bear so heavily on the listener’'s
understanding of and belief in what is saidldf. “Greater deference” is owed to the bankruptcy
court in situations where the court “wasaisuperior vantage puifor finding facts.” SeeHall v.

Nat’l Gypsum Cq.105 F.3d 225, 228 (5th Cir. 1998ge alsaCooper v. Dept. of Nayp94 F.2d

484, 486 (5th Cir. 1979) (finding that “greater defece” was not owed because the reviewing court
viewed “precisely the same evidence” as did tla tourt, “from the samgantage point”). But

to receive such deference, the testimony must be “coherent, internally consistent, and facially
plausible,” and “not contradicted by external evidenc&&rtucci Contracting Corp. v. M/V
ANTWERPEN465 F.3d 254, 259 (5th Cir. 2006). “If a findiis based on a mixed question of law

and fact, this court should only reverse ‘if threlings are based on a misunderstanding of the law

or a clearly erroneous view of the factdd:



B. The Homestead | ssue

The record is clear that Mrs. Anderson has abandoned any argument about the homestead
issue on appealSeeCinel, 15 F.3d at 1345 (“An appellant abandons all issues not rarskd
arguedin itsinitial brief on appeal.”) (first emphasis adle The bankruptcgourt’s finding that
Brundage’s property was exempt as a homestead is affirmed.

C. TheValueof theFirst Lien

The second issue is whether the bankruptcyt@ued in finding that the first lien against
Brundage’s land—which the pariagree did not qualify for ti®mestead exemption—was valued
at $100,000 when Mr. Anderson acquired iBe€Docket Entry No. 3, Ex. 3&ee alsdocket
Entry No. 3, Ex. 37 at 17)Mrs. Anderson argues thdtleough Mr. Anderson paid $100,000, the
outstanding principal amount, plus accrudediiest, was $382,526.47 when the bankruptcy began,
and that the secured lien is properly valaethat amount, not the $100,000 the bankruptcy court
found. (d.).

Brundage submitted schedules and testified that the property was encumbered by a secured
lien for $100,000 and an unsecured lien for ddittoonal $100,000. (Docket Entry No. 3, Ex. 35
at 10-12). The bankruptcy codit not expressly credit Brundage’s testimony but did so implicitly
in valuing the lien at $100,000 in August 201E5e¢Docket Entry No. 3, £ 37 at 17). The court
did not find credible the amortization schedMles. Anderson relied on to support her claim that
Brundage owed $262,894.31 on the note in June 201ihandvith accrued interest, the lien value
in August 2012 was $382,526.47SeeDocket Entry No. 13, at 8). The bankruptcy court
dismissed the amortization schedule because the Andersons’ attorney, Wilbanks, “admitted in

testimony he did not have personal knowledge ath@ubalance due on this. .. lien. Nevertheless,



Wilbanks created an amortization schedule . . . . This Court finds that Wilbanks’ amortization
schedule . . . [is] not credible.” (Docket Entry No. 3, Ex. 37 at 11).

Mrs. Anderson argues that the other evidence in the record shows that the amortization
schedule correctly valued the lien at $382,526.47, that Brundage’'s own prior statements are
consistent with this amount, and that the anhdence to the contrary is Brundage’s unsupported
statement. On August 27, 2009, Brugdaigned an affidavit statj that he owed approximately
$350,000 on the note. (Docket Entry No. 3, Ex. 17 acb®)ocket Entry No 3, Ex. 37 at 8-9
(“[Brundage] estimated the balance on the . . . lien todomore thar$350,000 as of August 27,
2009.") (emphasis added)). Brundage stoppekimganote payments around June 2010. (Docket
Entry No. 3, Ex. 37 at 1lseeDocket Entry No. 3, Ex. 35 at 58). Because the note required
Brundage to make $10,000 monthly paymentanBage would have paid approximately $110,000
between August 2009 and June 2010, when he stopped making any payments. She argues that
Brundage owed approximately $240,000 omtbie when the payments ende8Se¢Docket Entry
No. 13, at 3). With interest, the unpaid amount was $382,526.47 when Brundage filed for
bankruptcy, and it continues to gronsSefd., at 8).

The bankruptcy court’s findingsere the product of credibility determinations that are due
“greater deference” than that typicallyjrered when searching for clear err@eeHall, 105 F.3d
at 228. But that greater deference does nohextefindings that are implausible and unsupported
by evidence Anderson470 U.S. at 575. “[T]he [bankruptgyldge may [not] insulate his [or her]
findings from review by denominating them credibility determinations, for factors other than
demeanor and inflection go into the decisidrether or not to believe a witnessd. “Documents

or objective evidence may contradict the witness’ story; or the story itself may be so internally



inconsistent or implausible on its face thaeasonable factfinder would not credit itd: “Where
such factors are present, the [district] court. may well find clear error even in a finding
purportedly based on . . . credibility determination[dH”

Brundage relies on his testimony and the schedules he created that simply reflect the face
value of the note and lien. Neither party contethads the face value is the amount owing on the
note when Mr. Anderson acquired it, which, with ret, is the value of the lien on the date the
bankruptcy proceeding began. Mrs. Anderson relies on Brundage’s own representations of the
amount he owed on the note when Anderson aedut, the note’s payment terms and history,
Brundage’s admitted default, and the amortization schéduBeundage failed to submit any
evidence corroborating his valuation of the first lien on his property, and he failed to make any
showing contraverting the evidence Mrs. Anders@s@nted. In particulahe did not present or
identify evidence showing that he made any payments beyond those required under the note before
his default, or that he made any payments omathe after default. The imbalance in the evidence
is clear. Mrs. Anderson’s evidence showdd/ the $382,526.47 figure she identifies is accurate
and reliable. Brundage offered hiotg other than conclusory valians of the first lien and did not
explain or account for his own prior inconsiststattements—one in an affidavit—about the amount
he owed on the note secured by the lien. Brga®s$100,000 valuation figure is implausible and
unsupported by the evidence.

After reviewing the pleadings, the record, and #pplicable law, the court is left with a

! The bankruptcy court found the amortization schetiube not credible because Wilbanks lacked
“personal knowledge about the batendue on the first lien.” (Docket Entry No. 3, Ex. 37 at 11). But
Wilbanks testified that the amortization schedudes contained in Mr. Anderson’s own recorddedDocket
Entry No. 3, Ex. 35 at 45-46). The amortization sithe was admitted in evidence and is consistent with
the other evidence Mrs. Anderson presented.



“firm and definite conviction that a mistake has been committ&&é First Nat'| Bank713 F.3d
at 293. The bankruptcy court clearly erred in valuing the first lien on Brundage’s property at
$100,000 at the time of transfer to Mr. Anderson. Its findings and conclusions are reversed in part.
V.  Conclusion

The bankruptcy court’s order of March 7, 2014 is reversed in part. This case is remanded
to the bankruptcy court to reassehe value of the first lien on Brundage’s property in light of the
foregoing.

SIGNED on August 5, 2015 at Houston, Texas.

A )

ee H. Rosenthal
United States District Judge

10



