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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

FATIMA SALEM,
Plaintiff,

V. CIVIL ACTION NO. 4:14-1802

w wn wn wn W

HOUSTON METHODIST HOSPITAL, §
Defendant. 8

MEMORANDUM AND ORDER

This case is before the Court on Defant Houston Methodist Hospital's
(“Defendant” or “Methodist”) Motion fo Summary Judgment [Doc. # 36] (the
“Motion”).* Plaintiff Fatima Salem (“Plaiiff’ or “Salem”), appearingpro se
filed a Response [Doc. # 38], to which tedist replied [Doc. # 39]. The Motion
is ripe for determination. After considering the parties’ fonge all matters of

record, and the applicable legal authorities, the Ggarits Defendant’s Motion.

Defendant also filed a Motion for Leavo File Summary Judgment [Doc. # 35]
(“Motion for Leave”). The Motion for Leave granted. The Court’s scheduling
order set the dispositive motions dea€lias August 7, @5 [Doc. # 11].
Defendant filed the Motion on August 22015, two weeks later. Counsel for
Defendant explains that lneas unable to take Plaiffts deposition on the date the
parties originally agreed, July 16, 201hie to Plaintiff's halth. The deposition
was rescheduled to July 23, 2015. u@sel explains he did not receive the
transcript until August 62015. The Court finds th&efendant has shown good
cause.
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l. BACKGROUND

Plaintiff was employed as a nurse by Defendant from June 18, 2001, to
August 24, 2012. Motion, Exh. A (“SaeDeposition”) [Doc. # 36-1], at 13:23—
24. She was hired as a “novice RN.” darly 2002 she was promoted to a position
categorized as “RN II.”1d., at 17:23-25. An RN Il “is a staff nurse who . ...
provides direct patient care effectively agfficiently to a patient team which may
include patients with variednd complex needs.” Motion, Exh. G [Doc. # 36-7].
Physically, the job duties included “a lot sthnding and a lot of bending.” Salem
Deposition [Doc. # 36-1], at 19:6—7. Riaif worked as a “circulator,” which
included “running around to do anything [Heam] needed, plus documentation.”
Id., at 20:2-3.

Plaintiff has suffered from various wlieal and psychological conditions,
including autoimmune disorders, psorgaand psoriatic arthritis, ADHD, anxiety,
and depressionSeeSalem Affidavit [Doc. # 38], aECF page 25. Plaintiff took a
59-day leave of absence from Septemd@r 2011 to November 20, 2011. She
returned to work on November 21, 20t subsequently began another medical
leave of absence on April 24, 2012. Moti&xh. D [Doc. # 36-4], at ECF page 2.
Plaintiff took these leaves becausee sias “struggling with illness.” Salem

Deposition [Doc. # 36-1], at 24:4-5.
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The first period of leave was coverbey the Family and Medical Leave Act
(“FMLA™. Id., at 30:21-24. At the beginning tife second period of leave, on
April 23, 2012, Plaintiff spoke with DebdiNewkirk, who explained to Plaintiff
that she could take six months of shierm disability leave. Salem Affidavit
[Doc. # 38], at ECF page 27. Later thddy, Plaintiff applied for short-term
disability benefits from Diendant’'s provider, CIGNA. Id. CIGNA initially
denied her request. Plaintiff appealeditldeicision twice. While her appeals were
pending, Plaintiff “had to strugghl@ithout money for 4 months.Id. On July 24,
2012, Plaintiff underwent a “Function&Vhole Body Assessment.” During the
assessment she “was emotional and feetjy crying and able to perform only a
few components of the Assessment. e Tissessment was terminated without
completion of the first liftig task due to [her] complaints of pain, dizziness, and
nausea. She became emotional, anxious, and unable to continue.” Letter from
William Trammel, OT dated July 24, 20{ibe “Assessment”) [Doc. # 38], at ECF
page 33. It appears that Plaintiff didt pwoceed to the remainder of the tasks in
the assessment.

Throughout 2012, Defendant maintained policy that “[a]ll leaves of
absence of any kind wherombined cannot exceed g&) months in any rolling
twelve (12) month period, measured backdv&om the date the leave begins.”

Motion, Exh. C (“Policy HR 29”) [Doc. 86-3], at ECF page 2. According to
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Policy HR 29, employment would “be termiadtif the employee fis to return to
work at the end of the approved leave periottd?. On August 15, 2012, Gloria
Jimenia mentioned to Plaintiff thaber employment would be subject to
termination on August 242012 under the terms d?folicy HR 29 unless she
returned to work. Salem Depositiond® # 36-1], at 35:10-14. On August 16,
2012, David Hasha (“Hasha”), Senior HBeneralist/Consulta at Methodist,
called Plaintiff about her impeling termination. MotionExh. D [Doc. # 36-4], at
ECF page 2. According to an August, 2012 email from Hasha to three other
Methodist human resources personnehdlC Legendre (“Legendre”), Sheila
Coggins (“Coggins”), and Kwameend&dwards Montgomery (“Edwards
Montgomery”)), Salem was upset becau§dn her opinion, the denial of her
[short-term disability] benefits has peaved her from completing her treatment
plan, thus prolonging [her] recovery. Hslde been paid the benefits that she feels
she is owed, she would have been abletwver in time to return to work much
sooner, thus avoiding the 6 month limithus, she is claiming that terminating her
under policy HR 29 is improper as the argation is creating the very situation
that prevents her frora timely return.” Id. He passed on ageest from Salem to
recalculate the number of yiashe had been on leavedao see if CIGNA would
decide Plaintiff's second appeal of the dérfor short-term diability benefits by

August 24, 2012. Legendre, a humaroteses manager at Methodist, responded
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with answers to the latter two requests, dhdt not discuss Plaintiff’s concern that
application of the 6-month limnwas improper in her case.

On August 20, 2012, Plaintiff emailed ste to ask what she needed to do to
avoid termination of her ephoyment. Motion, Exh. EDoc. # 36-5], at ECF page
2. Hasha replied that “to prevent HFenefits from proceedingith a termination
on Aug 24th, you would have tme cleared by your docttw return to work prior
to the termination. In order to do thiSloria [Jimenia] would provide you with a
copy of your job descripn and activity checklist for your Dr. to release you
into.” Id. Hasha also explained that PoliefR 29 did not diférentiate between
types of leaveld. Plaintiff replied that eveninggxplaining she did not understand
how she could be termiret while her second appewalas still pending with
CIGNA. Regarding a new medical examgshrote, “I can ask the doctor to
release me but i don’'t know life will bc i did before buthey wanted for me to get
some relief from all the paiand discomfort..otherwise | be coming back the same
way i left or even worse. But bc | hame choice | need the money & my job | can
ask.” 1d. Plaintiff did not believe she would aeilly be able to return to work on
August 24, 2012, because she was takingdit, which she considered a risk to
patient safety. Salem Depositi[Doc. # 36-1], at 43:13-17.

On August 21, 2012, CIGNA reversdts prior decisions and granted

Plaintiff short-term disability leave tbugh October 22, 2015Response, Exh. 4
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[Doc. # 38], at ECF page 24; Salem A#vit [Doc. # 38], at ECF page 27.
Plaintiff called Hasha after she hearddGNA's decision. Salem Affidavit [Doc.
#38], at 3. Hasha then emailedbdgins, and Edwards Montgomery. He
recounted that Plaintiff wanted him “to pass along to HR Leadership . .. that she
feels that is [sic] incredibly unfair andaquitable that she derminated when the
reason for her not being able to returnamork in a timely manner was due to the
fact that she could not undergo treatmieftt she had no income whatsoever. In
her opinion, had she received her STD Iliiehehat were due, she would have
treated, and able to retutm work prior to the 6 month deadline.” Response, Exh.
1 [Doc. # 38], at ECF page 19. Hashaoatonveyed Plaintiff'sequest “for an
exception to HR 29 as the situation wagirely out of her control and CIGNA’s
fault for not approving her Ipefits in a timely manner.”Id. (“She doesn’t
understand how the organization can move to terminate her when she was denied
the very benefits that sheeeded to seek medical treatrhén order to return to
work.”). On August 24, 201Defendant terminated &htiff's employment.

Hasha followed up with Coggins and Edwards Montgomery on August 27,
2012. Id. at ECF page 18. Edwards Montgery responded that she would not
provide an exception, but agreed to forward Plaintiff's request to Coggins to see if

she felt they could in fact provide an exceptidd. On August 30, 2012, Hasha
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left Plaintiff a voicemail telling her thddefendant had turnedbwn her request for
an exception. Salem Affidavit [ax. # 38], at EClpages 27-28.

Following the termination of her efoyment, Plaintiff's condition
worsened. Id. at ECF page 28; Salem Depositi@oc. # 36-1], at 53:19-54:10.
She applied for Social Security benefitsNovember 2012xhich were approved
on September 25, 2018d have continued thugh the presentSeeMotion, Exh.

F [Doc. # 36-6], at ECF page 2. Thectd Security Administration classified
Plaintiff as totally disabled as dbeptember 24, 2011 and began to pay her
benefits. Salem Deposition [Doc. # 63]68t7—-10. Plaintiff alsdiled a charge of
discrimination with the U.S. EquaEmployment Opportunity Commission
(“EEOC™), Houston District Office, orFebruary 11, 2013. On September 17,
2013, the EEOC issued a determinatidhfound that Policy HR 29 violates the
Americans with Disabilities Act “in that it deprives certain employees of a
reasonable accommodation, dispenses re$pondent’s obligation to engage in an
appropriate interactive pcess and impermissibly lieves [Methodist] of its
burden to establish undue hardshipaaslefense to a request for a reasonable
accommodation that would extend a ledeyond six months.” Response, Exh. 2
[Doc. # 38], at ECF page 20Vith regard to Plaintiff'germination, however, the

EEOC was “unable to conclude that thEormation obtained edbishes violations
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of the ADA.” Id. The EEOC unsuccessfully atipted to assist Plaintiff and
Defendant resolve the matter.

Plaintiff filed a Complaint in this Cotion June 27, 2014She alleges that
Defendant discriminated aget her on the basis of dishty in terminating her
employment, failed to acconudate her disability bynot providing her with
additional unpaid leave from work, and retithagainst her in violation of federal
and Texas state law.

Plaintiff’'s counsel withdrew from repsentation with leave of the Court on
April 17, 2015. Order [Doc. #8]. Plaintiff has continuedro se Defendant has
now moved for summary judgment on Plaintiff's claims.

. SUMMARY JUDGMENT LEGAL STANDARD

Rule 56 of the Federal Rules of @ifProcedure provides for the entry of
summary judgment against a plaintiff who fdidsmake a sufficient showing of the
existence of an element essential todese and on which she will bear the burden
at trial. Celotex Corp. v. Catretd77 U.S. 317, 322 (1986%urtis v. Anthony710
F.3d 587, 594 (5th Cir. 2013)jttle v. Liquid Air Corp.,37 F.3d 1069, 1075 (5th
Cir. 1994) (en banc) (per curiam). Summgnaudgment “shoulde rendered if the
pleadings, the discovery and disclosureamals on file, and any affidavits show

that there is no genuine issue as to antena fact and that the movant is entitled
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to judgment as a matter of law.”eb: R. Civ. P. 56(a);Celotex 477 U.S. at 322—
23; Curtis, 710 F.3d at 594.

For summary judgment, the initial burdéalls on the movant to identify
areas essential to the non-movant’s mlan which there is an “absence of a
genuine issue of material fact.”ACE Am. Ins. Co. v. Freeport Welding &
Fabricating, Inc, 699 F.3d 832, 839 (5th Cir. 2012The moving party, however,
“need notnegatethe elements of the nonmovant’s cas€bastal Agric. Supply,
Inc. v. JP Morgan Chase Bank, N.&X59 F.3d 498, 505 (5th Cir. 2014) (quoting
Boudreaux v. Swift Transp. C@02 F.3d 536, 540 (5th Cir. 2005)). The moving
party may meet its burden by pointingt 6the absence of evidence supporting the
nonmovant’s case.Malacara v. Garber353 F.3d 393, 404 {5 Cir. 2003) (citing
Celotex 477 U.S. at 3235tults v. Conoco, Inc76 F.3d 651, 656 (5th Cir. 1996)).

If the moving party meets its initial kaden, the non-movant must go beyond
the pleadings and designate specific factsavgig that there is a genuine issue of
material fact for trial. Gen. Universal Sys., Inc. v. L&¥9 F.3d 131, 141 (5th Cir.
2004); Littlefield v. Forney Indep. Sch. Dis68 F.3d 275, 28%th Cir. 2001)
(internal citation omitted). “An issue is teaal if its resolution could affect the
outcome of the action.'Spring Street Partners-1V, L.P. v. Lai#80 F.3d 427, 435
(5th Cir. 2013) (quotindpaniels v. City of Arlington246 F.3d 500, 502 (5th Cir.

2001)). “A dispute as to a material fastgenuine if the evidence is such that a
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reasonable jury could return arget for the nonmoving party. DIRECT TV Inc.
v. Robson420 F.3d 532, 536 (5th Cir. 2006).

In deciding whether a genuine and nnatlefact issue has been created, the
court reviews the facts and inferencesbw drawn from them in the light most
favorable to the nonmoving partyReaves Brokerage Co. v. Sunbelt Fruit &
Vegetable C.336 F.3d 410, 412 (5th Cir. 2003\ genuine issue of material fact
exists when the evidence is such thatasonable jury could return a verdict for
the non-movant. Tamez v. Mantheys89 F.3d 764, 769 (5th Cir. 2009) (citing
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)). “Conclusional
allegations and denials, speculatiomprobable inferences, unsubstantiated
assertions, and legalisticgamentation do not adequateduybstitute for specific
facts showing a genuine issue for trialPioneer Exploration, L.L.C. v. Steadfast
Ins. Co, 767 F.3d 503, 511 (5th Cir. 2014) (quoti@tver v. Scott276 F.3d 736,
744 (5th Cir. 2002))accord Delta & Pine Land Co. vNationwide Agribusiness
Ins. Co, 530 F.3d 395, 399 (5t@ir. 2008). Instead, the nonmoving party must
present specific facts which show “theist&nce of a genuine issue concerning
every essential component of its casEifman v. Life Ins. Co. of N. An684 F.3d
533, 538 (5th Cir. 2012) itation and internal quotatn marks omitted). In the

absence of any proof, the court willthassume that the non-movant could or

10
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would prove the necessary factsittle, 37 F.3d at 1075 (citingujan v. Nat'l
Wildlife Fed’'n 497 U.S. 871, 888 (1990)).

The Court may make no credibility det@nations or weigh any evidence,
and must disregard all evidence favorabléht® moving party that the jury is not
required to believe.Chaney v. Dreyfus Serv. Cor@95 F.3d 219, 229 (5th Cir.
2010) (citing Reaves Brokerage Co0336 F.3d at 412-13). The Court is not
required to accept the nonmovant’s dosory allegations, speculation, and
unsubstantiated assertions which areegiintirely unsupported, or supported by a
mere scintilla of evidenceld. (citing Reaves Brokerag@&36 F.3d at 413gccord,
Little, 37 F.3d at 1075. Affidavits cannpteclude summary judgment unless they
contain competent and othese admissible evidence.See Fep. R. Civ. P.
56(c)(4);Love v. Nat'| Med. Enters230 F.3d 765, 776 (5th Cir. 2000).

Finally, “[w]hen evidence exists ithe summary judgment record but the
nonmovant fails even to refer to it the response to the motion for summary
judgment, that evidence is not proyebefore the district court."Malacara, 353
F.3d at 405. “Rule 56 does not impose up@ndistrict court a duty to sift through
the record in search of evidence to support a party’s opposition to summary
judgment.” Id. (internal citationsand quotations omittedyVilliams v. Valenti432

F. App’x 298, 302 (5th Cir. 2011).

11
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. ANALYSIS

The Complaint asserts claims under the Americans with Disabilities Act (the
“ADA"), 42 U.S.C. § 12101%et seq. and the Texas Comssion on Human Rights
Act (the “TCHRA”), Tex.Lab. Code § 21.004t seq? for discrimination based on
a disability, failure to accommodadedisability, and retaliation.

A. Disability Discrimination

Under the ADA, a covered employer must provide “reasonable
accommodations to the known physical or mental limitations of an otherwise
gualified individual witha disability who is an apglant or employee, unless [the
employer] can demonstrate that the accommodation would impose an undue
hardship.” 42 U.S.C. § 12112(b)(5)(AT.he employee bears the responsibility for

requesting reasonable accommodatioSge Griffin v. United Parcel Serv., Inc.

The Court analyzes the ADA and TCHRA atai together to the extent possible.
See Davis v. City of Grapeviné88 S.W.3d 748, 757 (Tex. App. 2006, pet.
denied) (“Because [the TCHRA] seekspiamote federal civil rights policy, it is
proper to look to amlogous federal precedent.c@ordingly, Texas courts follow
federal precedent for guidem when interpreting [theTCHRA].” (citations
omitted));see also Talk v. Delta Airlined65 F.3d 1021 1024.4 (5th Cir. 1999)
(“One of the general purposes for whitie TCHRA was enacted was to ‘provide
for the execution of the policies embodied Title | of the Americans with
Disabilities Act of 1990 adh its subsequent amendnen Texas courts apply
analogous federal precedents based on the Rehabilitation Act and the ADA when
interpreting the TCHRA withregard to employment discrimination.” (citations
omitted)).

12
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661 F.3d 216, 224 (5th Cir. 2011) (citidgnkins v. Cleco Power, LL.@87 F.3d
309, 315 (5th Cir. 2007)).

The ADA also makes it unlawful for aamployer to “discriminate against a
gualified individual on the basiof disability in regard to . . . discharge of
employees [and] other terms, conditiorend privileges of employment.” 42
U.S.C. § 12112(a). To prevail on a claimder the ADA, the plaintiff must first
establish grima faciecase by showing that (1) that has a disability; (2) that he
was qualified for the job; [and] (3) thee was subject to an adverse employment
decision on account of his disabilityEEOC v. LHC Grp.773 F.3d 688, 697 (5th
Cir. 2014) (quotingZenor v. El Paso Healthcare Sys., Ltti76 F.3d 847 (5th Cir.
1999)); Tex. Dep’t of Family & Potective Servs. v. Howardti29 S.W.3d 782
(Tex. App.—Dallas 2014, petdenied) (“To establish a prima facie case of
disability discrimination undejthe TCHRA], a plaintiffmust show (1) he has a
‘disability,” (2) he is ‘quéified’ for the job, and (3 he suffered an adverse
employment decision ‘because of his disability.”).

If the employer articulates a legitineahon-discriminatory reason for the
adverse employment action, the plainthn prevail by producing evidence that
the employer’'s articulated reason for the adverse employment action was
pretextual. See EEOC v. Chevrdphillips Chem. Co., LP570 F.3d 606, 615 (5th

Cir. 2009),overruled on other grounds by LHC Gr@.73 F.3d at 696-97fex.

13
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Dep't of State Health Servs. v. Rockwp468 S.W.3d 147, 152-53 (Tex. App.—
San Antonio 2015, no pet.) (explaining tiaxas state courts follow the federal
burden-shifting approach in evaluatiegnployment discrimination cases (citing
Mission Consol. Indep. Sch. Dist. v. Garc3d@2 S.W.3d 629, 634 (Tex. 2012)).

Plaintiff's primary claimsare that Defendant disminated against her in
violation of the ADA and TCHRA. Undecase law applicable to both statutes,
Plaintiff has not made a prima facie case because she cannot show that, on or after
April 2012, she was qualifiefor the RN 1l position.

1.  Disability

“An individual has a didality under the [ADA] if he or she (1) has a
physical or mental impairment that stddially limits oneor more major life
activities; (2) has a record of such impaent, or (3) is regarded as having such
impairment.” Atkins v. Salazar677 F.3d 667, 675 (5th Cir. 2011ef curian)
(quoting Stewart v. City of Houston Police Dep&72 F. App’'x 475, 477 (5th Cir.
2010) per curian); Little v. Texas Dep’t of Criminal Justic&48 S.W.3d 374, 382
(Tex. 2004) (“[T]he [Texas Legislature in 1993 fully incorporated the ADA
definition of the term ‘disability’ into fie TCHRA].”). The Complaint, in the
alternative, asserts all #e theories of disabilitySeeComplaint [Doc. # 1], at 3,
1 5.1 (alleging that Defendant terminated Plaintiff “because of a disability, a

‘regarded as’ disability, and/or record of disabilityge id, at 4, 6.1 (same).

14
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Plaintiff must show that she has been a “qualified individual” during a
relevant period for each of these theeri The Court assumes without deciding
that Plaintiff is disabled.

2. Qualified Individual

An employee is a “qualified individllaunder the ADA if she, “with or
without reasonable accommodation, camfqren the essential functions of the
employment position that such individual #elor desires.” 42 U.S.C. § 12111(8).

A plaintiff must therefore either explalow she did not require any change in her
employment conditions or point to a reasonable modification of the conditions of
her employment that would enable kefulfill the requirements of her job.

Salem has not shown that she was bbpaf performing the duties of the
RN Il position without accommodation atyapoint following the commencement
of her leave in April 2012. To withand summary judgment on her ADA and

TCHRA disability discrimination claims, shmust therefore show that she could

The Social Security Administration’slassification of Plaintiff as “totally
disabled” is not dispositivef Plaintiff's ADA claims. Cleveland v. Policy Mgmt.
Sys. Corp.526 U.S. 795, 797 (1999) (“[PJuisuand receipt, of SSDI benefits
does not automatically estop the peent from pursuing an ADA claim.”).

Reasonable accommodations may inelugob restructuring, part-time or
modified work schedules, reassignment to a vacant position, acquisition or
modification of equipment or devices, appriate adjustment or modifications of
examinations, training materials or polgighe provision of qualified readers or
interpreters, and other similar accommoaladi for individuals with disabilities.”

42 U.S.C. § 12111(9)(B).

15
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perform the duties of the RN Il position with one or more reasonable
accommodations for her alleged disability.

3. Additional L eave as a Reasonable Accommodation

Plaintiff argues that additional unpdelve would have been a reasonable
accommodation under the circumstanadsher case. She asserts that she
requested that accommodation during haegést 21 conversatn with Hasha.See
Response [Doc. # 38], at 8.

There may be circumstances in théh Circuit under which granting an
employee additional leave from workowuld be a reasonable accommodation.
Silva v. City of Hidalgp575 F. App’x 419, 423 (5th Cir. 2014pdr curian)
(noting that an employer’'s “unbudging rfinework” of terminating employees if
they were unable to return to worklléving expiration of FMLA leave could

“violate” the employer's ADA duties). The Fifth Circuit has consistently stated,

Defendant’s citations aredpplicable to this issueThe EEOC guidées suggest
that a neutral leave policy may still Hescriminatory becawsan employer would
not grant an extension of leave eev when it would be a reasonable
accommodation. EEOC, No. 915.00Enforcement GuidanceReasonable
Accommodation and Undue Hiship Under the Amerans with Disabilities Act
(Oct. 17, 2002)available at2002 WL 31994335, at *1& n.50 (“If an employee
with a disability neesl additional unpaid leave ageasonable accommodation, the
employer must modify its ‘no-fault’ le@vpolicy to provide the employee with the
additional leave, unless it can showatth (1) there is another effective
accommodation that would enable the persoperform the essential functions of
his/her position, or (2) gnting additional leave wouldause an undue hardship.
Modifying workplace policies, including d&e policies, is a form of reasonable
accommodation.”). The Supreme Courtshheld that simply because an
(continued...)
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however, that a request for leave ofiagefinitelength does not constitute a valid
request for a reasonable accommodati®ugers v. Int'l Marine Terminals, Inc.
87 F.3d 755, (5th Cir. 1996) (“[R]easdmi@ accommodation does not require [an
employer] to wait indefinitely for [theemployee’s] medical conditions to be
corrected ....” (quotingMyers v. Hose 50 F.3d 278, 283 (4th Cir. 1995))
(alteration in original));see alsoSilva, 575 F. App’x at 423Crossley v. CSC
Applied Techs., L.L.C569 F. App’x 196, 200 (5th Cir. 2014)dr curian); Amsel

v. Tex. Water Dev. Bd464 F. App’x 395400 (5th Cir. 2012)er curian); Reed

(continued...)

employer’'s policy is “neutral” does not prevent it from being considered
discriminatory in application.US Airways, Inc. v. Barnet635 U.S. 391, 398
(2002) (citingGarcia-Ayala v. Ledde Parenterals, Ing.212 F.3d 638, 648 (1st
Cir. 2000) (requiring leave beyond the @mt allowed under the company’s own
leave policy)).

Defendant has cited Texas state law fbe proposition that termination of
employment as part of enforcement of a uniform neutral leave policy is not
discriminatory treatment. Motion [&2. # 36], at 10 n.25, 17 n.57 (citikpggar
Clothing Co. v. HernandezZl64 S.W.3d 386, 387-89 (Tex. 2009ex. Div.-
Tranter, Inc, 876 S.W.2d 312, 313 (Tex. 199Parker v. Valerus Compression
Servs., LP 365 S.W.3d 61 (Tex. App.—Houstghst Dist.] 2011, pet. denied);
Larsen v. Santa Findep. Sch. Dist.296 S.W.3d 118 (Tex. App.—Houston [14th
Dist.] 2009, pet. denied)ferry v. S. Floral Cq.927 S.W.2d 254 (Tex. App.—
Houston [1st Dist.]L996, no writ)). These casdmwever, arise from claims for
retaliation by an employer after an employéed a workers’ compensation claim.
Texas workers’ compensation law is irdifferent title of the Texas Labor Code
(Title 5) from the TCHRA (Title 2, Chapt&1). As explainedbelow, Plaintiff's
claims cannot succeed under federal latandards, so the Court finds it
unnecessary to extend the holding afsth cases to the HRA where Defendant
has cited no case law compelling the timaof such an ioonsistency between
state and federal lawsSee Talk165 F.3d at 1024 n.hdting that the TCHRA
was intended to execute the goals of the ADA).

17

P:\ORDERS\11-2014\1802MSJ.docx 151030.1631



v. Petrol. Helicopters, Inc218 F.3d 477, 481 (5th Cir. 200@ef curian); Bazile
v. AT&T-Bell Labs.142 F.3d 1279, 1998 WL 224546, *2 (5th Cir. 1998) fger
curiam).

Plaintiff's request for additionalehve from work was not a request for a
reasonable accommodation under Fifth Circuit authority because she did not
provide Defendant with a date on whichesanticipated being able to return to
work. The Fifth Circuit considers requests for disability leave without an end-date
to be requests for indefinite leav&ilva 575 F. App’x at 423 (“[The employee]
could not (or simply did not) provide astimate of when she could resume her
former job duties except to say that it wiblle longer than one month in the most
optimistic scenario.”)Amse) 464 F. App’x at 400 (“Theuestion here is whether
[the employee] was qualified at the time his position was eliminated. ... [H]e
gave [the employer] no inditan of when he would agaibe cleared to return to
work.”).® Indeed, to date, Plaintiff hastrroffered a time since April 2012 that

she could have returned to work—either with or without an accommodation.

® In her deposition, Plaintiff explained, didn't know a specific date since the

doctor said that until we do another funotb capacity test. He wanted me to see
my psychiatrist and get mgnxiety under control anthen try to do another
functional capacity test, whiatnost likely within a monthl would have been able
to return to work.” Salem Deposition [Doc. # 36-1], at 38:8-13.

Id., at 39:6—-13 (“Q. [Y]ou may have beenlalbo complete the test, but you don’t

know if you would have beeable to pass the test.” A.don’t know. | can't --’

Q. ‘It would be speculation if you sayu were going to -- you thought you could
(continued...)
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substance, Plaintiff's request in Augu¥12 was for additional leave to see if
there was a possibility she cdulecover and return to wodometime in the future.
Under Fifth Circuit precedent, this is a regur indefinite dditional leave and is
not a request for a viable reasonable accommodétion.

4, Short-Term Disability Benefits

Plaintiff points to thefact that eventually she was granted short-term
disability benefits. The evahce in the record does noggest that the receipt of
short-term disability benefitsvould have permitted PIdiff to return to work.
Plaintiff stated in her deposition, ‘dsked for extra time rste my short-term

disability approved mégon August 21, 2012or benefits through] October 20 --

(continued...)

pass it. | mean you just don’'t know.” A.eah. | can’t guess what -- what could
have happened.”). Hedeposition testimony is contat with the results of her
July 24, 2012 assessmentssessment [Doc. # 38], &CF page 35 (“Pt is
awaiting review of her case. Hopefulbince her anxiety is improved, the FCE
could be completed, and ptiill be considered for a possible RTW ¢ sedentary
duty status.”).

Even if an employee’s request fodditional leave includes an end-date, the
employee also shoulshow a likelihood that she wille able to resume work on
that date. See Hester v. Williamson Countfo. A-12-cv-190-LY, 2013 WL
4482918, at *8 (W.D. Tex. Au 21, 2013) (“[T]he clainthat Hester only needed
eight more weeks of leave teturn to work is inconstent with the undisputed
evidence.”);Pickard v. PotterNo. Civ. A. 4.01-cv-033-BE, 2003WL 21448593,

at *6 (N.D. Tex. Mar. 24, 2003) (“Asf her termination da, Pickard’'s doctor
stated in letters to the [ehayer] that Pickard was unable to work at her regular
job, and he was unsure when she wouldlbe to work again-although he gave

a variety of anticipated dagtehat Pickard might be abie return towork.”).

19

P:\ORDERS\11-2014\1802MSJ.docx 151030.1631



22nd[, 2012], | believe. | asked if | cauhbt least finish my approved leave.”
Salem Deposition [Doc. # 36-1], at 36:5-8.

Plaintiff's request does not amount t proposal for a legally viable
reasonable accommodation also becausgeths no evidence that short-term
disability benefits would ha successfully improved heondition to the extent
that she could have returned to waoskth or without asuggested reasonable
accommodation. SeeGazda v. Pioneer Chlor Alkali CalO F. Supp. 2d 656, 673
n.37 (S.D. Tex. 1997) (finding that reegi for leave was unreasonable because it
assumed successful treatment but the redordot include evidence that course of
treatment was occurring or successfuljtle, 37 F.3d at 1075 (explaining that a
court will not assume the non-moving pactyuld prove necessary facts to survive
summary judgment in the absence obgdj. Based on the summary judgment
record, the obtaining or the timing of Plaifis short-term disability benefits does

not alter the outcome of this case.

9 Plaintiff states that “Dr. Arturo Rio$would] testify that the termination of
Plaintiff created a more difficult siaion, practically, emotionally, and
psychologically, to Riintiff and her ability to h&l from these illnesses.”
Response [Doc. # 38], at 15. Even if Bios, as a treating phician or counselor
for Plaintiff, is not subject to the rulesm expert withesses because he might have
been able to opine anatters within his scope of tte@ent of Plaintiff, Plaintiff's
statements are inadmissibilearsay. She has notfeed Dr. Rios’ firsthand
records or opinions. She pons to describe what heshtold her. This testimony
IS hearsay. Seeid. (objecting to Plaintiff's st@ments regardg Dr. Rios as
inadmissible hearsay).
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5. I nter active Process

An employer has a duty to engage am interactive process with an
employee to determine aawnable accommodationTaylor v. Principal Fin.
Grp., 93 F.3d 155, 165 (5th Cir. 1996) (Jfe employee’s initial request for an
accommodation . . . triggers the emplogeobligation to participate in the
interactive process of deteining one.”). “[W]hen aremployer’s unwillingness to
engage in a good faith teractive process leads t@ failure to reasonably
accommodate an employee, gmaployer violates the ADA."Cutrera 429 F.3d at
112 (citingLoulseged v. Akzo Nobel Ind.78 F.3d 731, 736 (5@@ir. 1999)). “An
employer may not stymie the intera&iyprocess of identifying a reasonable
accommodation for an employee’s digip by preemptively terminating the
employee before an accommodation che considered or recommended.”
Cutrera 429 F.3d at 113%ee also Jenkins v. Cleco Power L1487 F.3d 309, 316
(5th Cir. 2007) (collecting cases). Howeviiure to participate in an interactive
process does not—in and of itselfenstitute a violation of the ADASee Picard
v. St. Tammany Par. Hosp423 F. App’x 467 (5th Cir. 2011)pér curian)
(rejecting argument that failute engage in interactiygrocess constitutes a per se

violation of the ADA);see also Silvab75 F. App’x at 424 n.3.
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While Defendant’'s minimalparticipation in an interactive process with
Plaintiff was inappropriat®, there is a complete abs® of evidence of any
possible reasonable accommodation. feDdant’'s failure to participate
meaningfully therefore does ndtex the outcome of this case&ee Silva575 F.
App’x at 424 (“[E]ven if a gauine issue of material fact exists as to whether the
[employer] participated in the interactive process in géath, its dereliction
cannot be said to haved to a failure to reasonabbccommodate [the employee]
because there is no evidence that a relsleraccommodation was feasible.”).

6. FMLA Leave

Plaintiff also contends that Defendatdted with a discriminatory intent in
violation of the ADA in terminating hegmployment because it counted her FMLA
leave against the 180 days of leavenpded under Defendant’s leave polic$ee
Response [Doc. # 38], at 9-13. Plaintiff ci@mmona v. Southwest Airline804
F.3d 848 (5th Cir. 2010), in which theapitiff was an employee who had been

approved for intermittent FMLA leave buteth was terminated for violations of

10 The email exchanges between Hashamsdupervisors demonstrate a regrettable

inflexibility and unresponsiveness on tpart of Defendant’'s human resources
personnel. The emails from Hashaigpervisors appear to summarily reject
Plaintiff's suggestions basexh their leave policy rathéhan inquire into whether
Plaintiff could have recoved with more treatment or because she began receiving
short-term disability benag§. Motion, Exh. D [Doc. #6-4], at ECF page 2;
Response, Exh. 1 [Doc. # 38t ECF page 18Although this irlexibility did not

lead to a discriminatory &wvithin the meaning of th&DA in this case, the EEOC
Guidelines and federal case lawittan against such rigidity.
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the employer’s attendance policfCarmonais distinguishable, however, because
the attendance policy at issue relatecatiendance lapses, not formal disability
leave. Id. at 851 (“Under the Agreementlight attendants accrue points for
various types of attendance lapses, suata#isg in sick, failing to show up for a
flight without advance notice, oriflmg to report to scheduling.”). I&€armona

the employee also showed that the jobadigtion allowed foiflexible schedules
that could accommodate his neddr intermittent leave. Carmona thus
demonstrated he was a qualified individual witthie meaning of the ADAId. at
861. Further, he showed that the eoyel may have had an unwritten practice
regarding absences according to whithhad been more lenient with other
employees than with himld. at 861-62. In the case at bar, Salem has not shown
that intermittent leave would have permitted her to perfibvenduties of the RN Il
position. Nor, as she admits, has gi®wn that Methodist treated similarly
situated employees differentlfseeResponse [Doc. # 38], at 13—14. The summary
judgment record reveals that Defendant waforcing its leave of absence policy.
While, as the Court noted above, Defentamiflexibility regarding Policy HR 29
may well have been inappropriate, Btdf has not shown the Defendant acted

against her with discriminatory intent wetddthe ADA. The Courtherefore grants
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summary judgment in favor of the Defendant on Plaintiff's disability
discrimination claimg?

B. Failure-to-Accommodate Claims

The Complaint also alleges that Defendéadiscriminated against Plaintiff
by failing to make a reasonabhccommodation for her disét(ies).” Complaint
[Doc. # 1], at 3, 1 5.1 (ADA claimsjd., at 4, § 6.1 (TCHRA claims). The ADA
and TCHRA formulations of the failit®-accommodate claim are substantially
similar. See Feist v. Louisian&@30 F.3d 450, 452 (5th Ci2013) (“[A] plaintiff
must prove the following statutory elemetdsprevail in a failure-to-accommodate
claim [under the ADA]: (1) the plaintiff ia ‘qualified individual with a disability;’
(2) the disability and its consequential limitations were ‘known’ by the covered
employer; and (3) the employer failed ntake ‘reasonable accommodations’ for
such known limitations.”);Tex. Dep’'t of State Hdth Servs. v. Rockwopd68
S.W.3d 147, 154-55 (Tex. Ape015) (“In order to dablish a [TCHRA] claim
based on an employer’'s failure fwovide a reasonable accommodation, the
plaintiff must show: (1) shes an individual with a diability; (2) the employer had

notice of the disability; (3) with reasonable accommodations she could perform the

X The Court need not address themaéing elements of Plaintiffs ADA

discrimination claim.
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essential functions of the position; and (dat the employer refused to make such
accommodations.”).

The ADA and TCHRA both require thatpdaintiff show the existence of a
reasonable accommodation that would permittbgoerform the diies of her job.
For reasons explained above, Salens Immt shown there was a reasonable
accommodation that would have enabled her to return to work, and she therefore
cannot succeed on her failure-to-accommodétens. The Court therefore must
grant summary judgment in favor thfe Defendant on these claims.

C. Retaliation Claims

The ADA and the TCHRA prohibit an guloyer from retaliating against an
employee who seeks to exercise hghts under these laws. 42 U.S.C. § 12203;
TeEX. LAB. CODE § 21.055. “The analytical framework for a retaliation claim is the
same [burden-shifting framework] as theted in the employment discrimination
context.” Medina v. Ramsey Steel C@38 F.3d 674, 684 (5th Cir. 2001). “To
establish a prima facie case of retatiatunder the ADA or Title VII, a plaintiff
must show that (1) she participated in an activity protected under the statute;
(2) her employer took an adverse empleymaction against her; and (3) a causal
connection exists between the protecéativity and the adverse action.Feist
730 F.3d at 454see alsBrewer v. College of the Mainland41 S.W.3d 723, 729

(Tex. App.—Houston [1st Dist.] 2014, notpe(providing identical elements for
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retaliation claim under TCHRA). “If the employee establishes a prima facie case,
the burden shifts to the employer to stategitimate, non-retaliatory reason for its
decision. After the employer states rsason, the burden shifts back to the
employee to demonstrate that the amgpl’s reason is actually a pretext for
retaliation, which the employee accompéshby showing that the adverse action
would not have occurred ‘but fothe employer’s retaliatory motive.Feist 730
F.3d at 454 (citations omitted). “In order to avoid summary judgment, the plaintiff
must show ‘a conflict insubstantial evidence’ on the question of whether the
employer would not have taken the anti‘but for’ the protected activity.”Id.
(quotingLong v. Eastfield Coll.88 F.3d 300, 308 (5th Cir. 1996).

The Court’'s conclusions on Plairits disability discrimination claim

foreclose Plaintiff's retaliation claims as w&l. The Court assumes Plaintiff has

12 Cohen v. Univ. of Tex. Health Sci. Ct657 F. App’x 273278 (5th Cir. 2014)
(“[Plaintiff] argues that her retaliationlaims should not have been dismissed
because [Defendant] did not discla$ge grounds on whitit sought summary
judgment as to those claims. She furthegues that the district court did not
provide sufficient notice that it wouldonsider dismissing her retaliation claims
sua sponte. . . Because [Defendant] arguaelow that [Plaintiff's] position was
eliminated due to a [reductioin force], we conclude that Cohen had sufficient
notice to respond and, in fact, did.8ge also Atking77 F.3d at 680 (finding that
it was appropriate for district court grant summary judgment on affirmative
defense wheranter alia, Defendant made repeated reference to facts relevant to
the . .. defense in its opening briefA¢cequia, Inc. v. Prudential Ins. Co. of Am.
226 F.3d 798, 807-08 tfy Cir. 2000) (affirmingsummary judgment on seven
claims where motion for samary judgment did notxplicitly enumerate these
claims, but all seven claims involvéte same dispositive factual issue).
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alleged and presented evidence to estaldiprima facie case of retaliation. The
evidence of record establishes without cadiction that Plaintiff could not resume
the RN Il duties within Defendant’'s 18(ary leave policy. Thus, Defendant has
presented a reason other than retaliatf@mnengaging in a protected activity for
Defendant to terminate &htiff's employment.

The burden then shifts back to Plaintiff to show that Defendant’s reason was
merely a pretext for retaliation and thedr termination would not have occurred
“but for” her engagement in a protected activieeFeist 730 F.3d at 454. The
evidence in the summary judgment recasduncontradicted that Defendant had
started the process of terminating Pliffi's employment began before Plaintiff
engaged in any even arguably protechetivity. Defendant’s personnel simply
applied their leave policy with no ation to the specific circumstances of
Plaintiffs situation’* That finding precludes Plaintiff from showing that
Defendant terminated her employment speally in retaliation against her for a

protected activity. There is thus no “cbeif in substantialevidence” regarding

13 Plaintiff has argued Defendant’s pemehacted maliciouslyin including her

FMLA leave in the calculation of th@ate on which she euld have accrued 180
days of leave under HR 29That policy on its fee, however, includes FMLA
leave among the types of leave subject to the 180-day limitaSeePolicy HR
29 [Doc. # 36-3], at 2. Thinclusion of the FMLA dave, as noted above, is
evidence that Defendant was applyitgjleave policy as written.
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Defendant’'s motives. Accordingly, ti@éourt must grant summary judgment in
favor of Defendant on the retaliation claims.

V. CONCLUSIONAND ORDER

Based on the foregoing, the Court cargds that Plaintiff Fatima Salem did
not raise an issue of material facgaeding her qualifications for the RN I
position. Plaintiff therefore did not suffeliscriminatory treatment or retaliation
within the meaning of the ADA anbBCHRA. Accordingly, it is hereby

ORDERED that Defendant Houston MethstiHospital’'s Motion for Leave
to File Summary Judgemt [Doc. # 35] iISSRANTED. Itis further

ORDERED that Defendant Houston Muidist Hospital's Motion for
Summary Judgment [Doc. # 36] GRANTED and Plaintiff's claims must be
DISMISSED with preudice.

A separate Final Judgmewill be entered.

SIGNED at Houston, Texas this®fay ofOctober, 2015.
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