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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

FRANK DALE DIGGES,

Petitioner,

VS. CIVIL ACTION NO. 4:14-CV-2136

WILLIAM STEPHENS,

w W W W W W W W

Respondent.

OPINION ON DISMISSAL

Petitioner Frank Dale Digges (TDCJ #473881) is ramdte incarcerated in the Texas
Department of Criminal Justice - Correctional Ingtons Division (collectively; TDCJ). He
has filed a petition under 28 U.S.§2254, seeking federal habeas corpus relief fropnison
disciplinary conviction. (Docket No. 1.) Afterviewing the petition under Rule 4 of the Rules
Governing Section 2254 Cases in the United Staissi® Courts the Court concludes that this
case must be dismissed for reasons set forth below.

l. BACKGROUND

Petitioner states that he is presently incarcerpteduant to a judgment entered against
him in January of 1988, in the 339th District ConfrHarris County, Texas. TDCJ records show
that Petitioner was convicted of aggravated roblétly a deadly weapon and was sentenced to
life in prison. TDCJ Website. The conviction was affirmed on appe&ke Digges v. Sate, No.
A14-88-00151-CR, 1989 WL 19263 (Tex. App.Houston Mar. 9, 1989, pet. &Y.

Petitioner does not challenge his underlying camuichere. Instead, he challenges the

result of a prison disciplinary proceeding at thgrie Unit in Huntsville, Texas, where he

! www.offender.tdcj.state.tx.usiewed July 29, 2014).
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currently reside$. According to the petition, an administrative fiegrofficer found Petitioner
guilty on October 3, 2013, in disciplinary case m@m20140030128, of assaulting a correctional
officer. (Docket No. 1 at 5.) As a result of thlisciplinary conviction, Petitioner received forty
five days commissary restriction, forty-five dayallaestriction, spent fifteen days in solitary
confinement and forfeited 300 days of previouslyned credit for good conduct.€, “good-
time credit). (Id.) The conviction and punishment were ughfgdllowing a rehearing on
November 12, 2013. (Id.) Petitioner filed a Ste@and Step 2 grievance to challenge the
disciplinary conviction, but his appeal was unsissd.

In several related grounds for relief, Petitionentends that he is entitled to a federal
writ of habeas corpus because he was denied dweszauring his disciplinary proceedings.
Petitioner further alleges that correctional offeceonspired to oppress Petitioner and violate his
civil rights. Even accepting Petitioner’'s claims tue, however, Petitioner is not entitled to
habeas corpus relief for reasons discussed in deded below.

Il. PRISON DISCIPLINARY PROCEEDINGS

Petitioner in this case seeks a federal writ ofeagbcorpus to challenge a prison
disciplinary conviction that resulted in the lossgmod-time credits and other miscellaneous
sanctions. The federal writ of habeas corpus iexdraordinary remedy which shall not extend
to any prisoner unless he‘is custody in violation of the Constitution or laws treaties of the
United States. 28 U.S.C§§ 2241(c)(3) & 2254(a)Brecht v. Abrahamson, 507 U.S. 619, 633-
34 (1993) (explaining thatthe writ of habeas corpus has historically beeramggd as an

extraordinary remedy, a bulwark against convictitret violate fundamental fairné$s Thus,

2 Because the Wynne Unit is located within the Berrt District of Texas, this Court
has jurisdiction over the petitiorsee Wadsworth v. Johnson, 235 F.3d 959 (5th Cir. 2000).



to prevail on his request for federal habeas corplisf Petitioner must establish a constitutional
violation.

In the disciplinary hearing context a prisosetights, if any, are governed by the Due
Process Clause of the Fourteenth Amendment to thted) States ConstitutionSee Wolff v.
McDonnell, 418 U.S. 539, 557 (1974). However, prisonersrgdth with institutional rules
violations are entitled to rights under the Duedess Clausenly when the disciplinary action
may result in a sanction that will infringe upor@nstitutionally protected liberty interesgee
Sandin v. Conner, 515 U.S. 472 (1995). Liberty interests emanetenfeither the Due Process
Clause itself or from state lawSee Kentucky Dept. of Corrections v. Thompson, 490 U.S. 454,
460 (1989). A convicted prisoner does not haveomstitutional right to conditional release
before the expiration of a valid sentenc&ee Greenholtz v. Inmates of the Neb. Penal &
Correctional Complex, 442 U.S. 1, 7 (1979). Likewise, the Constitutdoes not guarantee an
inmate good-time credit for satisfactory behavidvle/in prison. Wolff v. McDonnell, 418 U.S.
539, 557 (1974)Madison v. Parker, 104 F.3d 765, 768 (5th Cir. 1997). Absent a shgvhat
his disciplinary conviction has implicated a congtonally protected interest, a prisoisedue
process claim depends on the existence of an sttereated by state law.

The Supreme Court has held that only those stattexn substantive interests which
“inevitably affect the duration of [a prisofgdr sentence may qualify for constitutional
protection under the Due Process ClauSandin, 515 U.S. at 487See also Orellana v. Kyle, 65
F.3d 29, 31-32 (5th Cir. 1995ert. denied, 516 U.S. 1059 (1996). In Texas, it is well
established that only those inmates who are ed#igifdr mandatory supervision have a

constitutional expectancy of early release underTiexas mandatory supervision scheme and a



protected liberty interest in the good-time creditat they have earnedsee Malchi v. Thaler,
211 F.3d 953, 956 (5th Cir. 2000) (addressing tla@datory supervision scheme in place prior
to September 1, 1996¥e also Teague v. Quarterman, 482 F.3d 769 (5th Cir. 2007) (addressing
the mandatory supervision scheme in place befaleatier September 1, 1996).

Applying this framework, the Court must determindether any of the sanctions
imposed against Petitioner implicate the Due Pro¢Hause.

A. Miscellaneous Sanctions

As a result of his disciplinary conviction, Petiigr complains that he spent fifteen days
in solitary confinement, was held at a Line 3 dfesstion status, and received forty-five days of
cell and commissary restriction. (Docket No. 159t According to well-settled precedent,
sanctions that arémerely changes in the conditions of [an innsdteonfinemerit do not
implicate due process concerndMadison v. Parker, 104 F.3d 765, 768 (5th Cir. 1997).
Limitations imposed upon commissary or recreatiguadileges, and a cell restriction or solitary
confinement on a temporary basis, are the typeantt®ons that do not pose an atypical or
significant hardship beyond the ordinary incideoitgprison life. Seeid. The Fifth Circuit has
also decided that adjustments to a prissnelassification status and the potential impact on
good-time credit earning ability are not protecbgdthe Due Process Claus&ee Malchi, 211
F.3d at 958 .uken v. Scott, 71 F.3d 192, 193 (5th Cir. 1998rt. denied, 517 U.S. 1196 (1996).
Because these sanctions do not implicate a protdibierty interest, Petitioner cannot show that

he is entitled to habeas corpus relief from thesé@qular forms of punishment.



B. Loss of Good-Time Credits

As a result of his disciplinary conviction, prisafficials also revoked 300 days of
Petitioners previously earned good-time credit. (Docket Nat 5.) A challenge to the loss of
good-time credits ordinarily requires a separatyais. See Madison, 104 F.3d at 768. In this
instance, however, the analysis will be brief. itleter, who is serving a life sentence for
aggravated robbery, concedes that he is not etiddl early release on mandatory supervision
based on his life sentence. (Id.) This is fatahis due process claim&ee Malchi, 211 F.3d at
957-58 (explaining that only those Texas inmatee ate eligible for early release on mandatory
supervision have a protected liberty interest @irthreviously earned good-time credgge also
Arnold v. Cockrell, 306 F.3d 277, 279 (5th Cir. 2002) (holding thdtexas inmate serving a life
sentence is not eligible for mandatory supervisamd, therefore, has no constitutionally
protected interest in such release).

Because Petitioner is not eligible for mandatonyesuision, any good-time credits he has
earned apply only toward his eligibility for pardle It is well established that there is no
protected liberty interest in obtaining parole iex@s. See Madison, 104 F.3d at 768-6%llison
v. Kyle, 66 F.3d 71, 74 (5th Cir. 1995%ilbertson v. Texas Bd. of Pardons and Paroles, 993
F.2d 74, 75 (5th Cir. 1993). In other words, beea®etitioner has no constitutional right to
parole, and he is not eligible for early releasenmamdatory supervision, his good-time credit
revocation does not affect the length or duratibrinie confinement and does not implicate a

liberty interest of the sort protected by the Duedess ClauseSee Madison, 104 F.3d at 768-

% Under Texas law, good-time credits apply onlyligilgility for release on parole or
mandatory supervision and do not affect the legtén inmatés sentenceSee TEX. GOV'T
CODEANN. § 498.003;Ex parte Montgomery, 894 S.W.2d 324, 328 (Tex. Crim. App. 1995).



69. Accordingly, Petitioner cannot demonstratei@ation of the Due Process Clause in
connection with this sanctiorteeid.; seealso Arnold, 306 F.3d at 279.

In sum, because the sanctions assessed againsbrieetdo not implicate a protected
liberty interest, his claims concerning his disitipty conviction fails to establish a basis for
federal habeas corpus relief as a matter of lavbseft an allegation that Petitioner has been
deprived of some right secured to him by the Unikdtes Constitution or laws of the United
States, federal habeas corpus relief is not availaDrellana v. Kyle, 65 F.3d 29, 31 (5th Cir.
1995),cert. denied, 516 U.S. 1059 (1996)Hilliard v. Board of Pardons and Paroles, 759 F.2d
1190, 1192 (5th Cir. 1985). Thus, Petitioner’s laggpion for writ of habeas corpus must be
dismissed.

[I. CERTIFICATE OF APPEALABILITY

Because the habeas corpus petition filed in thee c®governed by the Antiterrorism and
Effective Death Penalty Act, (theAEDPA), codified as amended at 28 U.S§& 2253, a
certificate of appealability is required beforeappeal may proceedSee Hallmark v. Johnson,

118 F.3d 1073, 1076 (5th Cir.) (noting that actiblesl under either 28 U.S.@.2254 or§ 2255
require a certificate of appealabilitygert. denied sub nom. Monroe v. Johnson, 522 U.S. 1003
(1997). “This is a jurisdictional prerequisite because tli@AGstatute mandates thftijnless a
circuit justice or judge issues a certificate opeglability, an appeal may not be taken to the
court of appeals..””.Miller-El v. Cockrell, 537 U.S. 322, 336 (2003) (citing 28 U.S&.
2253(c)(1)). A district court may deny a certificeaof appealability,sua sponte, without
requiring further briefing or argumentSee Alexander v. Johnson, 211 F.3d 895, 898 (5th Cir.

2000).



The Court concludes that jurists of reason wouldl debate whether any procedural
ruling in this case was correct or whether Petérohas stated a valid claim of the denial of a
constitutional right. Accordingly, a certificaté @ppealability will not issue in this case.

V. CONCLUSION AND ORDER

Based on the foregoing, the Court ORDERS the faligw

1. Petitioner’s application for writ of habeas asgDocket No. 1) is DENIED
2. This case is DISMISSED with prejudice for fadup state a claim.

3. A certificate of appealability is DENIED.

4. All other pending motions, if any, are DENIED.

The Clerk shall provide a copy of this order to plagties.

SIGNED at Houston, Texas, this 5th day of Auget,4.

-

MM—»HﬁA..__—

MELINDA HARMON
UNITED STATES DISTRICT JUDGE




