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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

LEGACY COMMUNITY HEALTH
SERVICES, INC.,

Plaintiff,

VS. CIVIL ACTION NO. 4:15-CV-25

DR.KYLE L. JANEK,

w) W W W W W W W W

Defendant.

MEMORANDUM & ORDER

Plaintiff Legacy Community Health Services,cammunity health center serving low-
income patients in the Houston area, filed dasuit to assert its rights under the federal
Medicaid statute. Defendant Ky L. Janek is sued in hisfficial capacity as executive
commissioner of Texas’s Health and Human BessCommission (HHSC). Plaintiff alleges that
HHSC has violated federal law with respect tavhbreimburses Legacy for services provided to
Medicaid patients. Pending before the CourDefendant’s Motion to Dismiss for Failure to
State a Claim. (Doc. No. 57.) Having consg&tkerthe submissions of the parties and the
applicable law, Defendant’s motionDENIED.

. BACKGROUND
A. Federally Qualified Health Centers, Medicaid, and Managed Care
Organizations'
This case concerns the intec§on of two federal healtprograms. The Public Health

Services Act provides for graniriding for health care pviders that s&e all comers, regardless

! For the purposes of a motion to dismiss, tlerr€takes the factual afjations pleaded in the
Second Amended Complaint (Doc. No. 51) as t&al Atl. Corp. v. Twombly550 U.S. 544,
556 (2007).
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of ability to pay. Medicaid reimburses health care providers for the cost of providing care to
Medicaid recipients. The regilons required to harmonize these two programs are complex.

Federal law provides for thgesignation of certain “communityealth centers” to serve
needy populations. These are § 501(c)(3) organizatbgible to receivdederal grant funds to
provide care to medically underserved popufteion their communities. 42 U.S.C. 88 254h(a),
(e), (k). These Federally Qualified Health Centers (FQHCs) must provide health care services to
Medicaid recipients, 42 U.S.C. 8§ 254b(k)(3)(Enhd serve all residents of their communities,
regardless of any patient’s ability to pdg, U.S.C. 88 254b(a)(1)nd 254b(Kk)(3)(G)(iii).

A “community health center” is deemed BQHC if it is the recipient of federal grant
funds under 8§ 254b and includes an outpatienttthgmogram. 42 U.S.C. § 1396d(1)(2)(B).
FQHC status is significant for two reasonstsEi FQHC services must be covered by state
Medicaid plans. 42 U.S.C. § 1396a(a)(10)(S8econd, the Medicaid statute provides unique
payment provisions for FQHCs, meant to enshat FQHCs are reimbursed for the full costs of
treating Medicaid patients. The pase of this requirement is tensure that [FQHCs] would
not have to divert Public Health ServicestAands to cover the cost of serving Medicaid
patients.”Three Lower Counties Community HteaServices, Inc. v. Marylandt98 F.3d 294,
297-98 (4th Cir. 2007) (citing H.R. Rep. No. 101-247, at 392-93, regrinteJ.S.C.C.A.N.
2118-19). Currently, the statute ré@s states to reimburse FQHCs on a per-visit basis, which
for Legacy is approximately $270 per visit (the “PPS rate”).

Many states now choose to administegithViedicaid programsy contracting with

private-sector managed care organizations (MQ@e) are analogous to private-sector HMOs.

% That is, instead of reimbursing FQHCs on a mevise basis, the state reimburses FQHCs for
each “encounter” that it has with a patient. Thegrecounter rate is based on an average of the
FQHCs reasonable costs for covered seniitcéy’ 1999 and 2000, adjusted for inflation.
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42 U.S.C. 8 1396u-2(a)(1). In exchange for its services, an MCO receives a per-member, per-
month payment, called a “capitation” paymendm the state based on its number of enrollees.
42 C.F.R. 8§ 438.2. The MCO in turn contracts vdalth care providerscluding FQHCs, to
provide services to its enrollees. If the MGCQCosts are less than the capitation payments
received from the state, the MCO makes aipribfcosts exceed caation payments, the MCO
incurs a loss.

Because federal law requires statepay FQHCs a designated amount per visit, the
FQHC system sits uneasily with the MCO moadijch requires MCOs to have the flexibility to
negotiate with health care piders. To resolve this tensip Congress has allowed MCOs to
negotiate rates with FQHCs in the same mannettiiegtwould with other health care providers.
MCOs are only required to pay FQHCs “not less” than they would pay non-FQHC providers for
the same services. 42 U.S.C. § 1396b(m)(2)(A)(Congress then required states to pay a
supplemental “wraparound paymeimd’bring the FQHC'’s total ecopensation to the PPS rate. 42
U.S.C. § 1396a(bb)(5)(A). The wraparound paymeamntsto be made at least every four months.
42 U.S.C. § 1396a(bb)(5)(B).

B. TheTexasMedicaid Regime and L egacy Community Health Services

Texas has chosen to implement Medictitbugh a managed @asystem. Tex. Gov.
Code § 533.002. The Texas Children’s Health Planne-of the original defendants in this case
— is one of the MCOs that contracts witke tHealth and Human Services Commission (HHSC)
to provide care to TesaMedicaid recipients.

The Plaintiff is Legacy Comaomity Health Services (herafter “Legacy”), a 501(c)(3)
organization and a certified FQHC. 2d Am. Com%I15 (Doc. No. 51). Leagy contracted with

TCHP from 2009 to 2015 to provide medicalecty Medicaid patients enrolled in TCHP.



Beginning in 2011, Texas’s method of reimbursing FQHCs, including Legacy, for
services provided to Medicaid patients diffefeadn what is contemplated in federal lad. at
17. Instead of allowing TCHP to pay Legaaynegotiated rate and making up the difference
directly from state funds, HHSC has attemptethtmrporate the FQHC'&ill PPS rate into the
monthly capitation payments it makes to TCHP It then requires TCHP to pay Legacy the full
PPS rate rather than at lower negotiated ratdd. After 2011, TCHP reimbursed Legacy
approximately $270 per visit (tHePS rate); before 2011, TCHP had reimbursed Legacy just $67
per visit.1d. at Y 15, 18.

Problems arose when Medicaid patients’ uskegfacy services increased faster than the
capitation payments provided by HHS@. at § 19. Because of the “not sustainable” difference
between the payments from HH3@d the costs of Legacy’s sems, TCHP asked Legacy to
accept lower rates than it wastidad to under federal lawd. at I 20-21. Legacy refused to do
So.

In November 2014, when no compromise was reached with HHSC or Legacy, TCHP
informed Legacy that it was terminating its contract effective February 1, kD1&t | 22.
According to TCHP, the reason for termination was a “utilization trend that far exceeds the trend
in the Medicaid premium.ld. TCHP also told Legacy that, once it was out of the TCHP
network, it would only be reimbsed for out-of-network servicabat were preauthorized by
TCHP.Id. at 1 26.

In January 2015, before the contract withHRC was terminated, Plaintiff filed this
lawsuit against Dr. Kyle Janek, in his capact/the head of HHSC, and TCHP. Compl., Doc.
No. 1. Plaintiff sought an injunction barring HH&Gm using its existing reimbursement policy,

enjoining TCHP from terminating its contractthvLegacy, and directing HHSC to ensure that



Legacy receives full PPS reimbursement forvises provided to out-of-network patients.
Plaintiff's motion for a preliminary injunctiowas denied at a heag in January 2015.

After that, Plaintiff filed a Second Amendl€€Complaint dropping TCHP as a defendant
and stating claims only against Janek/HHSI&fendant has now moved to dismiss that
complaint, contending that this Court lackdbjset-matter jurisdiction and that Plaintiff has
failed to state a claim.

1. SUBJECT-MATTER JURISDICTION

A. Legal Standard

Federal Rule of Civil Procedure 12(b)(1) gowe challenges to aoart's subject-matter
jurisdiction. “Under Rule 12(b)(1), a claim @operly dismissed for lack of subject-matter
jurisdiction when the court lacks the statutoryconstitutional power to adjudicate the claiim”
re FEMA Trailer Formaldehyde Prods. Liab. Litigg68 F.3d 281, 286 (5th €Ci2012) (internal
guotation marks omitted). Lack of subject ttea jurisdiction may befound using (1) the
complaint alone; (2) theomplaint supplemented by undisputedt$aevidenced in the record; or
(3) the complaint supplemented by undisputed faats fhle court's resolution of disputed facts.
Barrera—Montenegro v. United Stateg4 F.3d 657, 659 (5th Cir. 1996%lark v. Tarrant
County,798 F.2d 736, 741 (5th Cir. 1986). The plaintiffars the burden of demonstrating that
subject-matter jurisdiction existRaterson v. Weinbergef44 F.2d 521, 523 (5th Cir. 1981);
Menchaca v. Chrysler Credit Corpsl3 F.2d 507, 511 (5th Cir. 198@amming v. United
States281 F.3d 158, 161 (5th Cir. 2001).

B. Standing

Article Il of the Constitution limits the jurisdiction of federal courts to “cases” and

“controversies.” U.S. Const., Art. I, 8§ 2. The légaquirement of “standing” is used to identify



cases and controversies that ‘qusticiable” — that is, “those disputes which are appropriately
resolved through the judicial proceskuijan v. Defenders of Wildlif&04 U.S. 555, 560 (1992)
(internal quotation omitted). “To establish Articld standing, a plaintiff must show (1) an
‘injury in fact,’ (2) a sufficient ‘causalconnection between the injury and the conduct
complained of,” and (3) a ‘liflihood] that the injuy ‘will be redressed by a favorable
decision.”Susan B. Anthony List v. Driehaus84 S.Ct. 2334, 2341 (2014).

HHSC first contends Legacy $ianot alleged an “injury-wfiact.” The injury-in-fact
requirement “helps to ensure that the giffirhas a personal stake in the outcome of the
controversy.”Susan B. Anthony Lis134 S.Ct. at 2341 (internal quotation omitted). The injury
must be “concrete and particularized” and “actwramminent, not conjearal or hypothetical.”

Id. Legacy’s Complaint alleges that it willde $14,000,000 in annual revenue from the loss of
its contract with Texas Children’s Health Pl&ee2d Am. Compl. at § 29. Legacy also argues
that it expects to suffer further losses in the reitdue to unreimbursed claims for services that
Legacy is required by federal law to providé. at § 35. The cost of providing unreimbursed
medical services “has been recognized asufficient basis for standing to challenge laws
regulating payments for medical carBliarmacy Buying Assoc., Inc. v. SebelfG6 F.Supp.2d
604, 616 (W.D. Tex. 2012) (collecting casesge, e.g.Singleton v. Wulff428 U.S. 106, 112-
113 (1976) (physicians perforng abortions for which payment under Medicaid was refused
suffered concrete injury). The Court concludbsit Legacy has suffered an injury-in-fact
sufficient for standing.

Next, HHSC argues that Legabgs not alleged that thereascausal connection between
actions by HHSC on the one hand and Legacy’s financial losses on the other. The causation

requirement is satisfied if a plaintiff showsathits injury is “fairly ... trace[able] to the



challenged action of the defendatd not ... th[e] result [of] # independent action of some
third party not before the courtSimon v. Eastern Ky. Welfare Rights Organizatid6 U.S. 26,
41-42 (1976).

HHSC argues that the termination of the TCéetirtract reflects dusiness judgment”
by TCHP that was independent ariy action by HHSC. Def.’s Bat 8. But if a state’s action
changes market conditions and, as a result, atpfasuffers actual or probable economic injury,
that injury is sufficient for standingsee Clinton v. City of New York24 U.S. 417, 432-33
(1998). Legacy’s complaint does allege fatttat, if proven, would shw a causal connection
between HHSC's actions and the termination ef TICHP contract. Legacy alleges that it first
entered into a provider relationship with TCHP in 2009, at which time the Legacy-TCHP
contract provided that TCHP would pay laeg $67 per visit. 2d Am. Compl. at  18. HHSC
changed its policy on wraparound payments and required TCHP to pay Legacy the full PPS rate
beginning in 2011ld. After this change was implemented, TCHP told Legacy that the payment
model was “not sustainable” due to the hpgh-visit payment redred by HHSC policiesld. at
1 20. Negotiating against the background of KHolicy requiring TCHP to make PPS
payments, the parties were unable to reachgraement and the contract was termindtkdat
19 22-27. While the Court canno¢ certain that, had HHSC pafibeen different, TCHP would
have maintained its provider relationship with Legacy, it is clear that if Legacy secures the relief
it seeks, “that barrier [to negotiation] will be removed/illage of Arlington Heights v.
Metropolitan Housing Development Corporation et, @29 U.S. 252, 261 (1977). That is

sufficient for constitutional standirg.

¥ HHSC makes an additional argument thatléscribes as going to ténding.” The agency
contends that Legacy, as an FQHC, had no “rightprovide serices to Medicaid recipients.
Def.’s Br. at 8. But this goes to whether Legacy can maintain a cause of action against HHSC,
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Finally, Defendant contends that Pl#intlacks standing to challenge HHSC'’s
reimbursement policy because it hadfemed only “self-inflicted injuries.”See Clapper V.
Amnesty International USA33 S.Ct. 1138, 1152 (2013). Mapper, plaintiffs were journalists,
attorneys and othesrganizations who objectead alleged unlawful surveillance by the federal
government. The Supreme Court heidter alia, that the funds plaintiffs spent to avoid
electronic surveillance were not safént to establish standing whthey did not face a threat of
“certainly impending interception” and were meréarful of such surveillance in the futuid.
at 1152. Here, Legacy alleges that it has belehtbat HHSC will not guarantee that it will be
paid for its services in accordance with federal lavat § 35;see alsdecl. of Melisa Garcia,
Pl’s Ex. A at | 12. Legacy’'soacern that it will bedenied reimbursement it continues to
deliver services to TCHP patients is thug aocase of “making an expenditure based on a
nonparanoid fear,Clapper, 133 S.Ct. at 1151, simply for the poses of establishing standing.
Requiring that Plaintiff exhaust amhistrative remedies in orde¢o establish standing is also
inconsistent with the Supreme Court’s clear stat@nthat, as a general rule, plaintiffs bringing
suit under 8§ 1983 need not exlsaadministrative remedieSee Patsy v. Board of RegemtS7
U.S. 496 (1982)Romano v. Greensteif21 F.3d 373, 376 (5th Cir. 2013). The availability of
administrative remedies may be relevant to theitmef Plaintiff's suit, but at this stage the
Court cannot say that Legacy lacks constitutietending to allow the suit to go forward.

C. Ripeness

Next, HHSC asserts that Legacy’s complasnot ripe for judtial review. Ripeness
“prevent[s] the courts, througlv@idance of premature adjudication, from entangling themselves

in abstract disagreementser administrative policies.Abbott Laboratories v. GardngB387

not to whether Legacy has standing to sue. Adnghyg, that issue is pragly raised under Rule
12(b)(6), not Rule 12(b)(1).



U.S. 136, 148 (1967). To determine etther a dispute is ripe, courtensider two factors: the
“fitness of the issues for judiciaecision” and the “hardship the parties of withholding court
consideration.’Ohio Forestry Ass’n, Inc. v. Sierra Clu$23 U.S. 726, 733 (1998) (citiddbott
Laboratories 387 U.S. at 149). HHSC argues that L@gs claims based on out-of-network
services are not yet fit for judadireview because Legacy’s colaipt does not allege any actual
instances of in which it was nogimbursed at PPS rates for seed delivered to TCHP patients.

Legacy has two responses. First, it argues tliig@ute can be ripe if, were it to remain
unresolved, a plaintiff would be “foe[d] to modify its behavior iorder to avoid future adverse
consequencesOhio Forestry Ass’n, Ing523 U.S. at 734. Under the challenged policy, Legacy
alleges that it is faced wita choice between abandoning itsyduhder federal law to serve all
patients regardless of their ability to pay akmg that it will not be reimbursed for services
provided to TCHP patients. 2d Am. Compl. at6]B5. Second, Legacy points to the affidavit of
Legacy Vice President Melisa Garcia, stating that, between the time the complaint was filed and
the time for Legacy to respond to HHSC’s matto dismiss, the organization has had hundreds
of reimbursement claims denied by TCHeePl.'s Ex. A at { 11. Delaying adjudication of the
dispute will cause further harm to Legacy.

Based on the allegations in the complaamd the evidence in the record, the Court
concludes that this is notdispute over “abstract disagreame over administrative policies.”
Abbott Laboratories 387 U.S. at 148. Particularly in lighdf the hardship to Plaintiff of
additional delay, this disputeiigpe for judicial review.

1. FAILURE TO STATE A CLAIM

A. Legal Standard



A court may dismiss a complaint for a “failut@ state a claim upowhich relief can be
granted.” Fed. R. Civ. P. 12(b)(6). “To survigeRule 12(b)(6) motion to dismiss, a complaint
‘does not need detailed factuallegations,” but must prode the plaintiffs grounds for
entitlement to relief — including factual allegatidhat when assumed to be true ‘raise a right to
relief above the speculative level.Cuvillier v. Taylor 503 F.3d 397, 4015th Cir. 2007)
(quoting Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)). That is, consistent with Rule
8(a), a complaint must “contain sufficient factuahtter, accepted as true, to ‘state a claim to
relief that is plausible on its face.Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quoting
Twombly 550 U.S. at 570). A claim has facial péaility “when the plaintiff pleads factual
content that allows the court to draw the reaskenaidference that the defendant is liable for the
misconduct alleged.lgbal, 556 U.S. at 678 (citinwombly 550 U.S. at 556). The plausibility
standard “is not akin to a ‘probability requment,” though it does require more than simply a
“sheer possibility” that a dendant has acted unlawfullid. at 678 Thus, a pleading need not
contain detailed factuallagations, but must set forth mattean “labels and conclusions, and a
formulaic recitation of the elementé a cause of action will not doTwombly 550 U.S. at 555
(citation omitted).

B. Availability of Cause of Action under 42 U.S.C. § 1983

Legacy seeks relief pursuant to 42 U.S.@983. Section 1983 imposes civil liability on
“anyone who, under color of state law, deprivg®eson ‘of any rights, privileges, or immunities
secured by the Constitution and lawsBfessing v. Freestond20 U.S. 329, 340 (1997). A
plaintiff seeking relief under § 1983 “muassert the violation of a fedemdght, not merely a
violation of federalaw.” Id. (emphasis in original). The Supreme Court has articulated a three-

part test for determining whether a federaltgtie creates a right enforceable under § 1983: 1)
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Congress must have intended that the provisiomefgethe plaintiff, 2) the plaintiff must
demonstrate that the right is reat “vague and amorphduas to be judicily unenforceable; and
3) the statute must unambiguously impasbinding obligation on the stald. at 340-41.

The Supreme Court later clarified this testlonzaga University v. Do&36 U.S. 273
(2002), when it made clear tHaiothing ‘short of an unambiguolysconferred right’ can support
a cause of action under 8 198BR8mano v. Greensteiii21 F.3d 373, 378 (5th Cir. 2013) (citing
Gonzaga 536 U.S. at 283). A statute “unambiguously8ates a federal right when it is phrased
in “explicit rights-creating terms.td. “It must clearly confer an ‘individual entitlement’ and
have ‘an unmistakable focus on the benefitted clak$.Finally, a provision does not confer an
individual right when it speaks in terms oflipg or has an “aggregate focus” and is “not
concerned with whether the needs of payticular person have been satisfidd.”

Legacy contends that the Medicaid statute gives it a right to payment for services
rendered to Medicaigatients. AfteiGonzaga the courts have takem provision-by-provision
approach to determining whether the Medicaidustagives rise to a pate right of action.
Compare Equal Access of ElI Paso v. HawkB@9 F.3d 697, 702 (5th Cir. 2007) (Medicaid
beneficiaries cannot enforce the Equal Acgessisions of the Medicaid Act under § 198@jh
Romang 721 F.3d at 378-79 (provision requiring dieaid benefits be furnished “with
reasonable promptness” is enfordediy beneficiaries under § 1983).

Accordingly, the Court focuses its analysis42 U.S.C. § 1396a(bb)(5)(A), which is the
provision requiring the stat® make wraparound paymertts FQHCs when FQHCs provide
services to Medicaid patients enrolled in an MCO:

In the case of services furnished byrederally-qualified balth center or rural

health clinic pursuant to a contract between the center or clinic and a managed

care entity..., the State plahall provide for payment to the center or clinic by
the State of a supplemental paymequal to the amount (if any) by which the
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amount determined under paragraphs (&), and (4) of this subsection exceeds
the amount of the paymemisovided under the contract.

42 U.S.C. § 1396a(bb)(5)(A) (emphasis added). Warethis provision creates a private right of
action is a novel question the Fifth Circuit. But at least fiveourts of appeals have found, after
Gonzagathat this provision gives rige a private cause of actiéor the FQHCs to enforce their
right to supplemental paymentSee Community Health Care Ass’n of New York v. Shéh
F.3d 129 (2d Cir. 2014)California Ass'n of RuraHealth Clinics v. Douglas738 F.3d 1007,
1013 (9th Cir. 2013)New Jersey Primary Primary Care #138 v. New Jersey Dep’t of Human
Res, 722 F.3d 527, 541 (3d Cir. 2013Jpncilio de Salud Integral de Loiza, Inc. v. Perez—
Perdomo551 F.3d 10, 17-18 (1st Cir. 200®ee Dee Health Care, P.A. v. Sanfos®9 F.3d
204, 212 (4th Cir. 2007Rio Grande Cmty. Health Ctr., Inc. v. Rull&897 F.3d 56, 74 (1st Cir.
2005). The Fourth Circuit went further and held thatehiretyof 8 1396a(bb), read as a whole,
contains rights-creating languaged is enforceable by FQHOBee Dee Health Care, P.A. v.
Sanford 509 F.3d at 211-12.

While the out-of-circuit precedent is not binding on this Court, the courts’ analysis is
persuasive. Section 1396a(bb)(5)(A) mentions exifip, discrete groupf beneficiaries — the
FQHCs.Rio Grande Cmty. Health Ctr., In(397 F.3d at 74. IGonzagé terms, it is “phrased
in terms of the psons benefited."Gonzaga 536 U.S. at 284. Thetatutory language —
requiring that the state Medicaid plan “shatbyide for payment ... of a supplemental payment”
— is rights-creating language because it “isndaory and has a clear focus on the benefitted
FQHCs.”Rio Grande Cmty. Health Ctr., Inc397 F.3d at 74. Fingl] the wraparound scheme
described in § 1396a(bb) is hlghspecific: it tells the statexactly how to calculate the
wraparound and gives a maximum ahiwn between wraparound paymerits. This is not a

provision that is too vague or anphous for courts to enforce.
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Accordingly, the Court concludes that lamy has a cause of action under 42 U.S.C. §
1983 to enforce its right to paymtdor services to Medicaid befigaries enrolled in an MCO.

C. 42U.S.C. § 139a(bb)

Legacy claims that HHSC afiated the provisias of 42 U.S.C. § 1396a(bb) by delegating
its FQHC payment obligation to MCOs. Legacyeo$ two theories for why this is unlawful:
First, Legacy contends that, under this system, it has not been and will not be paid by dre state
the MCOs for services it proved to out-of-network patient§econd, Legacy contends that
requiring MCOs to pay the full PPS rate rathemtla negotiated rate violates federal law.

a. Reimbursement for out-of-network claims

The Court first considers Legacy’s claifor payment for out-of-network services
provided to Medicaid patientd.egacy is required by law tprovide emergency medically
necessary services to Medicaid pats, even if those patients are enrolled in an MCO that does
not contract with Legacy. The Medicaid statutequires that, when a state uses MCOs to
administer Medicaid, the state the MCO must be responsbfor reimbursing out-of-network
providers for medically necessary services provided on an emergency basis. 42 U.S.C. §
1396b(m)(2)(A)(vii)? The contract between the state dmel MCO must designate whether the
state or the MCO is responsible for the out-of-network cddtsWhen the out-of-network
provider is an FQHC, the FQHC must be reindedr at PPS rates. 42 U.S.C. § 1396a(bb)(1);

Community Health Care Ass’n of New Y,0fKO F.3d at 157.

* HHSC urges the Court to dismiss the claim dat-of-network services because 42 U.S.C. §
1396b(m) lacks the rights-creating language requiredbgzaga See AlohaCare v. Hawalii,
Dept. of Human Services72 F.3d 740 (9th Cir. 2009) (8396b(m) does not confer an
enforceable right on FQHCs to be awarded a ®hdicontract). Thisnisunderstands Legacy’s
claim, which is based on § 1396a(bb)’'s guarathe¢ FQHCs will be paid at the PPS rate for
services provided to Medicaid patients. Ascussed above, 8§ 1396B] does create an
enforceable right. 8§ 1396b(m) simply addressesthdr Legacy should turn first to the MCO or
to the state for payment.
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According to Legacy’s Second Amended Conmlathe state’s coract with the Texas
Children’s Health Plan does not require TCHRP&y for emergency out-of-network services. 2d
Am. Compl. at § 35. Based on tlwaintract, TCHP has represented to Legacy that it will not pay
for emergency out-of-network servicemndered to Medicaid patientd. Since the filing of this
complaint, TCHP has declined to pay Legdoy approximately 650 claims for emergency
services. Decl. of Melisa Garcia, Pl.’'s Ex. A at At the same time, HHSC has also told Legacy
that it will not pay for services provided to TChHbtients if those services were not authorized
by TCHP.Id. at T 12.

These allegations are very similar to those made by the plaint@bmmunity Health
Care Ass’n of New Yorkn that case, an FQHC alleged thegw York was forcing it to bear the
costs of providing emergency outHoétwork services to MCO enrolledsl. at 156-57. The
Second Circuit held that even where a statedeelgated the obligation fmay to an MCO, the
state nonetheless had a duty to ensure that FQME actually reimbursed for services they
provide. This obligation flowdirectly from 42 U.S.C. § 139@ab). States have a general
obligation to ensure that FQHCs receive “10@cpat ... of the costs .which are reasonable
and related to the cost of furnishing servicd2'U.S.C. § 1396a(bb)(2). When a state chooses to
contract with MCOs, the states are still resjaagor paying FQHCs the difference between the
rate paid by MCOs and the PPS rate. 42 U.8.€396a(bb)(5)(A). States may require MCOs to
pay the costs of out-of-network emergency servicgmasof their contraawith the state, “[b]ut
if this arrangement stops short of ensuring full repayment for these services ... then it does not
comport with the statuteCommunity Health Care Ass’n of New York v. Shat® F.3d at 157,
see Three Lower Counties Community Health Services, Inc. v. Mari@ddr.3d at 303-04ee

also New Jersey Primary Care Ass’'n Inc. v. New Jersey Dept. of Human Sergi2ds3d at
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540 (“Where there is &alid Medicaid encounter for which aMCO has failed to make a
payment, the supplemental payment equals the entire PPS rate.”) (emphasis in original). Here,
Legacy has alleged that MCOs are payindhimy for emergency out-of-network services
provided to Medicaid enrollees. Accordingly, tadiLegacy’s allegations as true, the state is
responsible for paying the full PPS rate for@lk-of-network services provided by Legacy to
TCHP patients.

HHSC objects that § 1396a(bb)(5)(A) onlyquéres the state tsupplement “payments
provided under [a] contract” betéen the MCO and the FQHC. The agency argues that because
there is no contract between TCHP and Lega®/sthte has no obligation to ensure that Legacy
is paid at the PPS rate for emergency servicegiged to Medicaid patients. Even if that were
the case — and this Court ags with the Second and Foufdircuits that it is not — §
1396a(bb)(1) uses equally rights-creating laggito ensure that “the State pklvall provide
for payment for [Medicaid services] furnishdy a Federally-qualified health center ... in
accordance with [the PPS methodology].” 42 G.S§ 1396a(bb)(1) (emphasis added). This
language also satisfies tli&onzagarequirements, and the Courndis that it is likely also
sufficient to create a private right of actifoxt FQHCs to demand reimbursement for emergency
services rendered to Medicaidtipats when the MCO does not p&ee Pee Dee Health Care,
P.A. v. Sanford09 F.3d at 212%ee also New Jersey Primary Care Ass'n,lii@2 F.3d at 539
(“Under the Medicaid statute, the State is, edleresponsible for reimbursement of the entire
PPS rate foall Medicaid-eligible encounters.”) (emphasis in original).

Finally, HHSC suggests that Legacy may hadeninistrative remedy available to it that

would allow it to obtain reimbursement for theset-of-network services. This is a factual
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guestion to be resolved at a later stage indase. The Court concludes that Legacy has stated a
claim for relief under 42 U.S.C. 8§ 1396a(bhjf9 as to unpaid oudf-network claims.
b. Wraparound payments

Next, the Court turns to Legacy’s claim tiHaxas law requiring MCOs to pay FQHCs at
the full PPS rate violates federal law. While there is no explicit statutory provision prohibiting
such a requirement, Legacy argues that the retguavisions, read together, imply that MCOs
are to negotiate a rate with FQHCs, subgady to the floor imposed by federal law.

Federal law guarantees that FQHCs will be paica minimum, the PPS rate for services
rendered to Medicaid patients. 42 U.S.C. 8§ 138641)-(4). However, MOs are not required
to pay the full PPS rate to FQHCs with whick\ttcontract. Instead, Congress has provided that
an MCO must pay an FQHQ6t lessthan the level and amouat payment which the [MCQO]
would make for the services [if providdry a non-FQHC].” 42 U.S.C. § 1396b(m)(2)(A)(ix)
(emphasis added). Presumably, Congress intefadellCOs to negotiata rate with FQHCs,
subject to that limitation. The state is theguired to make up any difference between the
negotiated rate paid by the MC@sad the PPS rate required byldeal law in what are called
“wraparound payments.See42 U.S.C. 8§ 1396a(bb)(5)(A) (“th8tate plan shall provide for
payment to the center or the clitig the Statef a supplemental payment equal to the amount (if
any) by which the [PPS rate] exceeds the amofithe payments provided under the contract”
with the MCQ”). The wraparound paymemist be made within four montiSee42 U.S.C. §
1396a(bb)(5)(B).

Against this backdrop of federal law, lagy alleges that Texas has unlawfully imposed
an additional requirement on MCQ@s the state. Since 2011, Texhas required MCOs to pay

FQHCs the full PPS rate, rather than allowing MGO@#egotiate a ratdirectly with FQHCs.
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According to Legacy, Texas thus considers itabdolved of the requingent to pay wraparound
payments because there is no differenceéen the MCO payments and the PPS rate.

Legacy argues that this subverts Congress$&ntrin integrating the FQHC and Medicaid
programs. In particular, Legacy points tce thegislative history of § 1396a(bb)(5) and §
1396b(m)(2)(A)(ix). Prior to 1997, when these psions were added, MCOs were required to
reimburse FQHCs the full, federally-mandatate due to FQHCs ued 8 1396a(bb)(1). The
Balanced Budget Act of 1997 eliminated reqments that MCOs pay FQHCs the federally-
mandated, cost-based rate, and instead created the wraparound payment system described above.
SeePub. L. 105-33, at 258-59 (Jan. 7, 199According to Legacy, this change was intended to
incentivize MCOs to contract with FQHCs leysuring that FQHCs neetbt be significantly
more costly to the plans thather health care providers.

The Center for Medicare and Medicaid Servi(edS), the federal agency charged with
administering Medicaid, supports g&cy’s interpretation of the statute. In a 1998 letter to state
Medicaid directors, CMS found that a reimbunsmt approach that required MCOs like TCHP
to pay higher rates to FQHCs was not permitted by the staéetletter from Sally K.
Richardson to State Medicaldirectors (April 20, 1998), DocNo. 61-2. The guidance was
confirmed in a second 1998 guid letter, which observed thatreimbursement approach like
the one followed by Texas could create unintenbadiers or disincentas to contract with
FQHCs.SeelLetter from Sally K. Richardson to && Medicaid Direcrs (October 23, 1998),
Doc. No. 61-3. That is, because MCOs would pme FQHCs as more costly than other health

care providers, they woulae incentivized to drop them fromeiin plans. This wuld be contrary

® Prior to 2000, FQHCs were paid on the basitheir actual costs each year. In 2000, to relieve
health centers from having to supply newstcaata every year, Congress created a new
prospective payment system based on hesbrosts plus a ab-of-living factor. Three Lower
Cnties, 498 F.3d at 298. That is the PPS system currently in place.
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to Congress’s intent in creating the wraparosodeme, which was to protect FQHCs’ role in
providing Medicaid servicedn CMS’s view, a complianteimbursement methodology would
involve: 1) a capitation payment to an MCO thaes not include any enhancement for FQHC’s
federally-mandated higher rates, and 2) reimbues# by the state directly to the FQHC for any
difference between the MCO payment te fQHC and the federally-mandated rdte.CMS
directed the states to come into compliance with its interpretation of the law by amending
existing MCO contracts by no later than December 31, 1€698.

The parties disagree on whether the CMXdgnce is entitled to deference from the
court. Interpretations of feds law contained in opinion letters and other forms of sub-
regulatory guidance are not subjectGbevronstyle deferenceChristensen v. Harris County
529 U.S. 576, 587 (2000). Nonetheless, such guidarieatitled to respect. to the extent that
those interpretations have the ‘power to persuade. at 587 (citingSkidmore v. Swift & Cp.
323 U.S. 134, 140 (1944)). In the case of CM&en relatively informal guidance “warrants
respectful consideration” due to the complexifythe statute and theowsiderable expertise of
the agencyWisconsin Dept. of Health and Family Services v. Blus@t U.S. 473, 497 (2002).

HHSC argues that this guidance is not persudeivievo reasons. First, it contends that it
the letters were issued before the prospegbayment system was implemented. However, the
PPS changes affected only the way states wecalculate the amount due to FQHCs — not the
rules on who is to make the wraparound payments, and when. HHSC also suggests that the
guidance is out-of-date. The Sepre Court has suggested thatthie contrary, courts should
accord particular deference to an agemdgrpretation of long-standing duratioBarnhart v.
Walton 535 U.S. 212, 220 (2002). And CMS has contihtgerefer to the 1998 guidance in later

letters.Seeletter from Dennis Smith, Director of the @er for Medicaid and State Operations
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(Aug. 20, 2001), Doc. No. 8-17. The 2001 letter @lame after the switch to the PPS method of
calculating payments to FQHCs, suggesting that PPS system did not change the FQHCs’
entitlement to negotiate its rates with MC@sd to receive supplemental payments from the
states.

Ultimately, the Court finds CMS’s guidance peasive, and consistent with the statutory
purpose. The statute appears to draw a catedladnce between various statutory objectives.
First, it ensures that FQHCs are paid at a saffficient to cover their costs. Second, it gives
MCOs flexibility to negotiate rates with héa care providers, including FQHCs. Third, it
protects the role of FQHCs in providing sees to Medicaid patiest The Court does not
believe that Congress intended to allow statesindermine this carefully-drawn balance by
making it more expensive for MCQ@s contract with FQHCs — thus encouraging MCOs to drop
FQHCs from their provider networks, and undeilmgnCongress’s intent toetain the role of
FQHCs in providingMedicaid services.

The Court is mindful that the Fourth Ciitveached a different conclusion in a similar
case.See Three Lower Countje498 F.3d at 305. Looking only #te statutory language in
1396b(m)(2)(A)(ix), which requires MCOs to pay HQs “not less than” the market rate, the
Fourth Circuit concluded that the statute did mestrict states from requiring MCOs to pagre
than the market rate. Considering the entireustey scheme, however, and with the benefit of
the CMS guidance, this Court concludes that Cesgydid intend to consin states’ ability to
require MCOs to make higher payments to FQHCs.

Accordingly, the Court concludethat, taking theaicts pleaded in the complaint as true,
Legacy has stated a claim for relief as to Texasquirement that MCOs pay FQHCs at their full

PPS rates.
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CONCLUSION

For the foregoing reasons, Defendant’s Motion to DismiB¥EiNI ED.

IT ISSO ORDERED.

SIGNED at Houston, Texas on the 2nd of July, 2015.

RGOS TN

KEITH P. ELLISON
UNITED STATES DISTRICT JUDGE
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