
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

H OUSTON DIVISION

RICHARD N . TAW E,

(TDCJ-CID /1596960)
Plaintiff,

VS .

M ICHAEL A. ROESLER, et al.,

CIVIL ACTION 11-17-3436

Defendants.

M EM OM NDUM  ON DISM ISSAL

Richard N . Tawe, an inm ate of the Texas Departm ent of Crim inal Justice - Correctional

lnstitutions Division, sued on November 6, 2017, alleging civil rights violations resulting from a

denial of due process; retaliation', and exposure to unsanitary living conditions. Tawe, proceeding

pro se and in form a pauperis, sues 45 prison officials at the Ellis Unit. Court records show that this

lawsuit is one of nine federal lawsuits Tawe tiled against Ellis Unit officers in 2017, each lawsuit

nam ing between 10 and 120 ofticers.

The threshold issue is whether Tawe's claim s should be dism issed as frivolous.

Tawe's Allegations

Tawe asserts that there is a slop processor that is 75 feet from the serving line, 130 feet from

the diet serving line, and 50 feet from the bakery. The serving line is infested with cockroaches and

rats. He alleges that there are rat droppings on the corn bread and bread. Tawe alleges that dirty

towels are used to wipe the serving line area and utensils. Tawe states that inm ates com e to the

dining area, collect roaches, and return to their cells to feed their lizards. Tawe complains that the
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grievance system does notworkbecause his grievances were lost. Tawe seeks unspecified injunctive

relief and compensatory damages.

Il. Standard of Review

A federal court has the authority to dismiss an action in which the plaintiff is proceeding in

forma pauperis before service if the court determines that the action is frivolous or malicious. 28

U.S.C. j 1915(e)(2)(B)(i). A complaint is frivolous if it lacks an arguable basis in law or fact. See

Denton v. Hernandez, 504 U.S. 25, 31 (1992),. Richardson v. Spurlock, 260 F.3d 495, 498 (5th Cir.

200 1) (citing Siglar v. Hightower, 1 12 F.3d 191, 1 93 (5th Cir. 1997)).CûA complaint lacks an

arguable basis in 1aw if it is based on an indisputably m eritless legal theory, such as if the complaint

alleges the violation of a legal interest which clearly does not exist.'' Davis v. Scott, 157 F.3d 1003,

1005 (5th Cir. 1998) (quoting Mccormick v. Stalder, 105 F.3d 1059, 1061 (5th Cir. 1997)).

111. The Absence of Physical Injury

The PLRA prohibits recovery of dam ages by prisoners in cases that do not involve physical

injury. The PLRA expressly provides that kslnlo Federal civil action may be brought by a prisoner

confined in ajail, prison, or other correctional facility, for mental or emotional injury suffered while

in custody without a prior showing of physical injury.'' 42 U.S.C. j 1997e(e). To the extent that

Tawe's claims are based on mental or emotional harm, his request for compensatory dam ages must

be dism issed for failure to state a claim upon which relief may be granted. See Geiger v. Jowers, 404

F.3d 371, 375 (5th Cir. 2005) (holding that a prisoner's failure to allege physical injury precludes

his recovery of compensatory damages for emotional or mental injuries pursuant to 42 U.S.C.

j 1997e(e)). The Fifth Circuit has held that allegations of Csmental anguish, emotional distress,

psychological harm, and insomnia'' are barred by j 1997e(e). See Geiger v. Jowers, 404 F.3d 37l ,
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374 (5th Cir. 2005).

Absent an allegation that Tawe suffered aphysical injury in connection withthe complained-

of condition of confinement, his claim for com pensatory dam ages lacks an arguable basis in law .

1V. The Retaliation Claim

Liberally construed, Tawe alleges that prison ofticials retaliated against him for filing

grievances. The Fifth Circuit has held that prison officials are prohibited from retaliating against

inmates who exercise the right of access to the courts, or who com plain of prison conditions or about

official misconduct. Woods v. Smith, 60 F.3d 1 161, 1 l64 (5th Cir. 1995) (citations omitted). When

a prisoner claims that ofticials retaliated against him by issuing a false disciplinary report, favorable

term ination of the underlying disciplinary charge is not a prerequisite for bringing the claim . Woods,

60 F.3d at 1 164. The concern is whether there was retaliation for the exercise of a constitutional

right, separate and apal't from the apparent validity of the underlying disciplinary report. 1d. at

1 164-1 165. lûAn action m otivated by retaliation for the exercise of a constitutionally protected right

is actionable, even if the act, when taken for a different reason, m ight have been legitimate.'' Id at

1 165 (citations omitted). ln addition, proceedings that are not otherwise constitutionally deficient

may be invalidated by retaliatory animus. 1d. (citations omitted).

To prevail on a claim of retaliation, a prisoner must establish the following: (1) the exercise

of a specific constitutional right; (2) the defendant's intent to retaliate against the prisoner for his or

her exercise of that right; (3) a retaliatory adverse act; and (4) causation. Jones v. Greninger, l 88

F.3d 322, 324-25 (5th Cir. l 999) (citing McDonald v. Steward, 132 F.2d 225, 231 (5th Cir. 1998)).

Causation requires a showing that 'kbut for the retaliatory m otive, the complained of incident . . .

would not have occurred.'' McDonald, 132 F.3d at 231 (citing Johnson v. Rodriguez, 1 10 F.3d 299,
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310 (5th Cir. 1997)).

In reviewing elaims of retaliation arising from the eontext of prison disciplinary charges, the

Fifth Circuit has recognized that ûûgcllaims of retaliation must . . . be regarded with skepticism, lest

federal courts em broil them selves in every disciplinary act that occurs in state penal institutions.''

Woods, 60 F.3d at 1 166 (citing Adams v. Rice, 40 F.3d 72, 74 (4th Cir. 1994:. The Fifth Circuit

recited the applicable standard of review:

To assure that prisoners do not inappropriately insulate themselves from disciplinary
actions by drawing the shield of retaliation around them , trial courts m ust carefully
scrutinize these claims. To state a claim of retaliation an inm ate must allege the
violation of a specific constitutional right and be prepared to establish that but for the
retaliatory motive the com plained of incident-such asthe filing of disciplinaryreports
would not have occurred. This places a significant burden on the inm ate. M ere

conclusory allegations of retaliation will not withstand a summary judgment
challenge. The inmate must produce direct evidence of m otivation or, the m ore
probable scenario, çûallege a chronology of events from which retaliation m ay
plausibly be inferred.''

Woods v. Smith, 60 F.3d 1 161, 1 166 (5th Cir.1 995)(interna1 citations and footnotes omitted).

Conclusory allegations of retaliation will not withstand a summary judgment challenge.

Woods, 60 F.3d at 1 166 (citing Richardson v. McDonnell, 841 F.2d 120, 123 (5th Cir. 1988)

(upholding summary judgment dismissal of retaliation claim where inmate never offered

documentary or testimonial evidence in support of assertionsll; Jones, 1 88 F.3d at 326 (Cdbecause

Jones has alleged no facts sufficient to dem onstrate that the appellees have engaged in conduct that

will result in a violation of his right of access to the coul't his retaliation claims fail.''). Some acts,

even though they may be lûmotivated by retaliatory intent, are so de minimis that they would not deter

the ordinary person from further exercise of his rights.'' Morris v. Powell, 449 F.3d 682, 686 (5th

Cir. 2006) (citing Crawford-El v. Britton, 523 U.S. 574, 588 n. 10 (1998)). 1d. Slsuch acts do not rise
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to the level of constitutional violations and cannot form the basis of a j 1983 claim.'' 1d. Retaliation

is actionable only if it iiis capable of detening a person of ordinary tirmness from further exercising

his constitutional rights.'' Bibbs v. Early, 541 F.3d 267, 270 (5th Cir. 2008) (citation omitted).

Tawe claims that each of the 45 nam ed defendants retaliated against him . Eventhough Tawe

canies the burden of establishing retaliation, he offers no specific facts or docum entary evidence to

support his allegation of retaliation. See McDonald, 132 F.3d at 231(inmate failed to provide

evidence of retaliatory intent). Tawe has identified a constitutional right, the right to file complaints

or grievances against an officer. In neglecting to allege fact-specific details, Tawe has not

dem onstrated that any of the individuals involved in the purported acts of retaliation had knowledge

of any alleged com plaints or grievances filed against them . Tawe has not identified a retaliatory

adverse act; Tawe has failed to dem onstrate that these individuals engaged in a particular retaliatol'y

adverse act to retaliate against him for filing complaints or grievances against prison ofticials.

Tawe's claim of retaliation, standing alone, fails to meet the requisite proof of causation: he has

failed to establish that but for his filing complaints and grievances against any TDCJ-CID em ployee,

he would not have been subjected to a retaliatory adverse act. See McDonald, 132 F.3d at 231.

Finally, Tawe's allegation cannot be deem ed to provide $$a chronology of events from which

retaliation m ay plausibly be inferred.'' Woods, 60 F.3d at l 166. Tawe's mere use of the word

ltretaliation'' in the absence of specific facts or documentary evidence cannot support a claim of

retaliation. Consequently, Tawe's claim must fail. 1d. ; Johnson, 1 1 0 F.3d at 3 l 0 (lûgtqhe relevant

showing in such cases m ust be more than the prisoner's ikpersonal belief that he is the victim of

retaliation.'') (quoting Woods v. Edwards, 51 F.3d 577, 580 (5th Cir. 1995)),. Richardson, 841 F.2d

at 1 20 .
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To the extent Tawe argues that the defendants retaliated against him because he availed

himself of the grievance process, this is an insufficient allegation of causation as i'tem poral

proxim ity alone is insufficient to prove but for causation.'' Strong v. Univ. Healthcare s'y5'., f .f .C.,

482 F.3d 802, 808 (5th Cir. 2007); see also Johnson v. Rodriguez, 1 10 F.3d 299, 310 (5th Cir. 1997).

The fact that one event follow s another in tim e does not raise an inference of retaliation. Enlow v.

Tishomingo Cn@., Miss., 45 F.3d 885, 889 (5th Cir. 1995).

Tawe has not sufticiently alleged a retaliatory m otive by the defendants, and he has not

alleged a chronology of events from which retaliation m ay be plausibly inferred. Tawe's personal

belief and conclusory allegations are insufticient to raise a factual dispute that the defendants acted

to retaliate. See Jones v. Greninger, 1 88 F.3d 322, 324-25 (5th Cir. 1999); Woods, 60 F.3d at 1 166.

Tawe's retaliation claim lacks merit and is dismissed, without leave to amend because am endment

would be futile.

V. The Claim Based on an Inadequate G rievance System

Tawe alleges that the defendants violated his civil rights by failing to resolve the complaints

presented in his grievances. $kA prisoner has a libel'ty interest only in freedom s from restraint

imposing atypical and signiticant hardship on the inmate in relation to the ordinary incidents of

prison life.'' Geiger v. Jowers, 404 F.3d 371, 373-74 (5th Cir. 2005) (internal citation and quotation

omitted). An inmate does not have a constitutionally protected liberty interest in having grievances

resolved to his satisfaction. There is no due process violation when prison ofticials fail to do so.

Geiger v. Jowers, 404 F.3d 371, 373-74 (5th Cir. 2005)*, see also Edmond v. Martin, et al., slip op.

no. 95-60666 (5th Cira, Oct. 2, 1996) (unpublished) (prisoner's claim that a defendant ûtfailed to

investigate and denied his grievance'' raises no constitutional issuel; Thomas v. f ensing, et al., slip
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op. no. 01-30658 (5th Cir., Dec. 1 1, 2001) (unpublished) (same). The defendants' alleged failure

to address the grievances to Tawe's satisfaction did not violate his constitutional rights. The

excepts from the grievance responses submitted by Tawe show that the defendants investigated his

grievances and provided timely responses.

Tawe's due process claim based on an inadequate grievance procedure lacks m erit. 28 U.S.C.

j l915(e)(2)(B)(i).

VI. The Claim Based on Unsanitary Conditions

The Eighth Am endm ent prohibits the imposition of cruel and unusual punishm ent. The

standard of determining whether the conditions are cruel and unusual Skmust draw its meaning from

the evolving standards of decency that mark the progress of a maturing society.'' Rhodes v.

Chapman, 452 U.S. 337, 346 (1984).

constitutional violation. 1d. at 347.

Conditions ttalone or in combination'' m ay am ount to a

ln Wilson v. Seiter, 501 U.S. 294 (199 1), the Supreme Court

stressed that the Constitution does not m andate comfortable prisons and only deprivations denying

Sithe minim al civilized measure of life's necessities'' form the basis of an Eighth Am endm ent

violation. Conditions that are i'restrictive or even harsh . . . are part of the penalty that crim inal

offenders pay for their offenses against society.'' Rhodes v. Chapman, 452 U .S. at 347. At the same

time, in order to state a cognizable claim, aprisoner must allege facts showing thatjail officials acted

with a culpable state of m ind that they acted with deliberate indifference. Wilson, 501 U.S. at

302-303., Alberti v. Sherffofblarris C?k/y., Ter, 937 F.2d 984, 1004 (5th Cir. 1991). The Fifth

Circuit has observed that ûtcertain prison conditions garel so ûbase, inhuman and barbaric' that they

violate the Eighth Amendment.'' Novak v. Beto, 453 F.2d 661, 665 (5th Cir. l 971). One such

condition is ksthe deprivation of basic elements of hygiene.'' 1d.
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The Fif'th Circuit has reviewed a variety of cases which illustrate the type of conditions that

are necessaly to be considered cruel and unusual. In Bienvenu v. Beauregard Parish Police Jury,

705 F.2d 1457 (5th Cir. 1983), the court heldthat, isclearly,Bienvenu's statements thatthe defendant

party intentionally subjected him to a cold, rainy, roach-infested facility and furnished him with

inoperative, scum -encrusted washing and toilet facilities sufficiently alleges a cause of action

cognizable under 42 U.S.C. j 1 983 and the eighth and fourteenth amendments.'' 1d. at 1460 (citing

Ruiz v. Estelle, 679 F.2d 1 1 15, 1 1 37-40 (5th Cir.), amended inpart and vacated inpart, 688 F.2d

266 (1982)).

ln Palmer v. Johnson, l 93 F.3d 346, 353 (5th Cir. 1999), Palmer claimed that he was not

allowed to use a bathroom during the seventeen-hour outdoor confinem ent and was instead told that

his only option was to urinate and defecate in the confined area that he shared with forty-eight other

inmates. The Fifth Circuit held that a com plete deprivation of toilets for scores of inm ates confined

in the same small area constituted cruel and unusual punishment under the Eighth Amendment

because it amounted to a isdeprivation of basic elem ents of hygiene.'' In Hutto v. Finney, 437 U .S.

678, 686-87 (1978), the Supreme Court stated, dclt is equally plain, however, that the length of

continem ent cannot be ignored in deciding whether the confinement m eets constitutional standards.

A filthy, overcrowded cell and a diet of ksgrue'' might be tolerable for a few days and intolerably cruel

for weeks or months.''

The unsanitary conditions in the kitchen and dining area m entioned by Tawe are much less

harsh than the conditions described in Palmer. The facts as alleged do not rise to the level of a

constitutional violation. Tawe's claim fails to state a claim upon which relief may be granted and

is frivolous in that it lacks any basis in law and fact.
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VlI. The Claim Based on a Conspiracy

Tawe asserts that each of the 45 named defendants was involved in a conspiracy. To prove

a eonspiracy, a plaintiff must prove an adual deprivation of a constitutional right. Salvin v. Curry,

574 F.2d 1256, 1261 (5th Cir. 1978); Villanueva v. Mclnnis, 723 F.2d 414, 41 8 (5th Cir. 1984); see

also Pfannstiel v. City ofMarion, 918 F.2d 1 178, 1 l83 (5th Cir. 1990).ûl-l-he elements of eivil

conspiracy are (1) an actual violation of a right protected under j 1983 and (2) actions taken in

concert by the defendants with the speeitic intent to violate the aforementioned right.'' Kerr v.

Lyford, 1 7 1 F.3d 330, 340 (5th Cir. 1 990).Mere conclusoly allegations of conspiracy, absent

reference to material facts, do not state a cause of action under 42 U.S.C. j 1983. See Marts v. Hines,

68 F.3d 134, 136 (5th Cir. 1995) (en banc). Specific facts must be pleaded when a conspiracy is

alleged; mere conclusory allegations will not suffice. Hale v. Harney, 786 F.2d 688, 690 (5th Cir.

1986). Plaintiff must allege the operative facts of the alleged conspiracy. Lynch v. Cannatella, 810

F.2d 1363, l 369-70 (5th Cir. 1987). The Fifth Circuit has noted that ûscharges as to conspiracies

must be based on substantial and aftirm ative allegations, and no m ere gossamer web of conclusion

or interference, as here, tritles light as air,'' will suffice to sustain a claim of conspiracy. Crummer

Co. v. Du Pont, 223 F.2d 238, 245 (5th Cir. 1955, reh. den.).

ln the instant case, Tawe provides nothing to substantiate his claim of conspiracy other than

his bare and conclusory assertion that one existed. Accordingly, he wholly fails to state a conspiracy

claim . M oreover, a11 of the named defendants are from a single entity- the Texas Departm ent of

Criminal Justice (TDCJ). As such, a conspiracy claim against them is barred by the intra-comorate

conspiracy doctrine. Reynosa v. Wood, 134 F.3d 369 (5th Cir. 1997).Where a1l defendants are

members of the same collective entity, it is construed that the conspiracy does not involve two or

0:y11.A0W 1()C22017ï17-3436.1701 .wpd



more people. Hilliardv. Ferguson, 30 F.3d 649, 653 (5th Cir. 1994). In this case, all the defendants

nam ed in the conspiracy are em ployees of TDCJ. Thus, they constitute a single entity, which is

incapable of conspiring with itself.

Tawe offers no facts, other than his personal belief, that there was a conspiracy, and such

allegations fail to state a claim. McAfee v. 5th Circuit Judges, 884 F.2d 221, 222 (5th Cir. 1989)

(conclusory allegations lacking reference to material facts are not sufficient to state a claim of

conspiracy under j 1983).

Tawe's conspiracy claim s are barred by the intracorporate conspiracy doctrine and are

dismissed for failure to state a claim upon which relief can be granted.

VIII. Conclusion

The action filed by Richard N. Tawe (TDCJ-CID lnmate #1596960 ) lacks an arguable basis

in law. His claims are DISMISSED with prejudice under 28 U.S.C. j 19l 5(e)(2)(B)(i). This

dismissal constitutes a strike for purposes of 28 U.S.C. j 1915(g). Public court records show that

this dism issal stands as Tawe's seventh strike, and he is barred from proceeding in form a pauperis

in civil lawsuits or appeals. See Flwe v. Clemons, C.A. No. 4: 17-cv-0187 (S.D. Tex. Apr. 25, 2017),.

Ttzw: v. Unknown Psychiatrist, C.A. No. 3:l l -cv- 10 16 (N.D. Tex. June 8, 201 1)., Ftzw: v. Ferguson,

C.A. No. 4:17-cv-3420 (S.D. Tex. Dec. 7, 2017),. Ttzwp v. Ellington, C.A. No. 4: l 7-cv-3444 (S.D.

Tex. Dec, 29, 2017). Should Tawe appeal the instant dismissal, he will be denied leave to proceed

in forma pauperis. Any remaining pending motions are DENIED as m oot.

The TDCJ-CID shall deduct twenty percent of each deposit made to Tawe's inm ate trust

account and forward payments to the Court on a regular basis, provided the account exceeds $10.00,

until the filing fee obligation of $350.00 is paid in full.
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The Clerk will provide a copy of this order by regular mail, facsimile transmission, or e-mail

tO'

(l) the TDCJ - Oftice of the General Counsel, Capitol Station, P.O. Box 13084, Austin,

Texas, 7871 l , Fax: 512-936-21 59.,

(2) the lnmate Trust Fund, P.O. Box 629, Huntsville, Texas 77342-0629, Fax:

936-437-4793; and

(3) the Manager of the Three-strikes Listfor the Southern District of Texas at:

Three Strikes@txs.uscourts.gov.
. r

SIGNED at Houston, Texas, o , 2018.

VAN S A . GILM ORE
UN ITED STATES DISTRICT JUDGE
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