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United States District Court
Southern District of Texas

ENTERED
IN THE UNITED STATES DISTRICT COURT August 10, 2020
FOR THE SOUTHERN DISTRICT OF TEXAS David J. Bradley, Clerk

HOUSTON DIVISION

COMMISSIONER OF THE
SOCIAL SECURITY ADMINISTRATION,

GREGORYJOHANN Y OUNG, 8
8§
Plaintiff, 8
8
V. 8 Civil Action No.: 4:18v-00374
8§
ANDREW SAUL, )
8§
8
8
8

Defendant.

MEMORANDUM AND ORDER

Youngfiled this action under the Social Security Act, 42 U.S.C. 88 405(g), for review of
the Commissioner’s final decision denyihgs request for disability insurance benefitgéoung
and the Commissioner moved for summary judgment. I2ktl5 Havingcongderedtheparties’
filings, the record, and the applicable law, the CRENIES Young’'s Motion,GRANTS the
Commissioner’s Motion, andFFIRMS the Commissioner’s final decisid

I. Background
1. Factual and Administrative History

Youngfiled claims for disability insurance benefits and supplemental security income on
October 5, 2016, alleging a disability onset date of July 30, 80&30a backinjury, herniated
discs, bulging discs, and degenerative disc disease. F&R236Q The agency deniedoung’s

claim on initial review orFebruary 28, 2017 and on reconsiderationJome 26 2017. Tr. 91-

! The parties have consented to the jurisdiction of this Magistrate Judge forpalbesirincluding entry of final
judgment. Dkt. 22.
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104, 12238. An administrative law judge (“ALJ”) held a hearing leebruary21, 2018 at which
Young and a vocational expert testified. B5-5. The ALJ denied¥oung’s application for
benefits orApril 19, 2018. Tr14-34. The Appeals Council denied review on December 8,,2018
and the ALJ’s decision became the final decision of the Commissionet-5Tse 20 C.F.R. 88
404.984(b)(2) and 416.1484(b)(2).
2. Standard for Review of the Commissioner’s Decision

Federal court review of the Commissioner’s final decision to deny Social Secunéfjtbe
is limited to two inquiries: (1) whether the Commisspapplied the proper legal standard; and
(2) whether the Commissioner’s decision is supported by substantial evidépereia v.
Berryhill, 880 F.3d 700, 704 (5th Cir. 2018). When reviewing the Commissioner’s decision, the
Court does not reweigh the evidence, try the questiensvo, or substitute its own judgment for
that of the CommissioneMewton v. Apfel, 209 F.3d 448, 452 (5th Cir. 2000). Conflicts in the
evidence are for the Commissioner to resolve, not the cdatts.

3. Disability Determination Standards

The Social Security Act defines “disability” as the “inability to engage in any autipst
gainful activity by reason of any medically determinable physical or mental imgraiminich can
be expected to result in death, or which has lasted or can be expected to last for a contitmaous peri
of not less than twelve months.” 42 U.S.C. § 423(d)(1)(A). The ALJ must follow sthype
sequential analysis to determine whether a claimant is disabled. 20 C.F.R. 88 404.1520, 416.920.

At the first stepthe ALJ decides whether the claimant is currently working or “engaged in
substantial gainful activity.d. 88 404.1520(a)(4)(i), 416.920(a)(4)(i). If so, the claimant is not
disabled. At the second step, the ALJ must determine whether the claimant &asrea s

impairment. Id. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the claimant’s impairment does not
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have a de minimis impact on her abilitywork, she is not disabledsalmond v. Berryhill, 892
F.3d 812, 817 (5th Cir. 2018). The third step of the sequential analysis requires the ALJ to
determine whether the claimant’s severe impairment meets or medically eggialstioe listings
in the regulation known as Appendix 1. 20 C.F.R. 88 404.1520(a)(4)(iii), 416.920(a)(4)(iii); 20
C.F.R. 8 pt. 404, subpt. p, app. 1 [hereinafter “App. 1”]. If so, the claimant is disabled. If not, the
ALJ must determine the claimant’s “residual functional capacity” (RFC), whitte claimant’s
ability to do physical and mental tasks on a sustained basis despite limitations from her
impairments. Giles v. Astrue, 433 Fed. App’'x 241, 245 (5th Cir. 2011) (citing 20 C.F.R. 8
404.1545). At step four, the ALJ datenes whether the claimant's RFC permits her to perform
her past relevant work. If the answer is no, the ALJ determines at step 8ifgewthe claimant
can perform any other work that exists in the national econdimgga v. Bowen, 810 F.2d 1296,
1304 (5th Cir. 1987). The claimant bears the burden to prove disability at steps one through four,
but the burden shifts to the Commissioner at step fNeswton v. Apfel, 209 F.3d at 452-53.
4. The ALJ’s Decision

Based on these principles, as welh&sreview of the evidence presented at the hearing,
the ALJ determined thatoung met the insured status requirements of the Social Security Act
through Septembe30, 2017, and thathe has not engaged in substantial gainful activity since
August 3, 205. Tr. 19. The ALJ further concluded th@bungsuffers from the following severe
impairmentsdisorder of the cervical spine and disorder of the lumbar spine. TiTi29.ALJ
concluded Younguffers from the following nosevere impairmentseizures precipitatl by
hypoglycemia, past arm fracture, and neurocognitive disotderThe ALJ foundyoungdid not

have an impairment or combination of impairments that met or medically equaled thiy £éve
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one of the listed impairments in Appendix 1 after specifically considarasgpine disorders under
Listing 1.04. Tr. 22-23. The ALJ determined Youras the RFGo

lift or carry 20 pounds occasionally and 10 pounds frequently, stand or walk for 6

hours in an &our workday, and sit for 6 hours in &hour workday with normal

breaks. [Young] can never climb ropes, ladders, or scaffolding. [Young] can never

crawl. [Young] can have no exposure to extreme cold, unprotected heights, or

dangerous machinery. [Younggn occasionally engage in stooping, kneeling, or

crouching.
Tr. 23. Relying on the testimony of a vocational expert, the ALJ determinadgwas unable
to perform any past relevant work. Tr. 28. The ALJ did not determine whether Young possessed
transferrable job skills from his past relevant work, finding the Medicahtional Rules support
a finding that Young is not disabled regardless of the transferability of his job skdls.
Consideringroung’s age, education, work experience, and RFC, the ALJ determined jobs exist in
significant numbers in the national econothiat Young can perform.Tr. 2829. For these
reasons, the ALJ conclud&@ungis not under a disability as defined by the Social Security Act
and denied his application for benefits. Tr. 28-29.

II. Analysis

1. The ALJdid not err in assigningvery little weight to the treating physician opinion.

Young argue®r. Williams’ treating physician opinion is entitled to controlling weight and
thatthe ALJ committed legal error by assignihgvery little weight” Dkt. 15-1 at 5 (citing Tr.
619-21). First, atreating physician’s statements that a claimant is “desilor “unable to work”
are not entitled to any deferencleely v. Barnhart, 512 F. Supp. 2d 992, 997 (S.D. Tex. 2007
(citing Frank v. Barnhart, 326 F.3d 618, 620 (5th Cir. 2003) (citations omitted)). An Aé&dd
not defer to a treating physician’s conclusion that a claimant is disableasbestzch an opinion

hasno “special significance” and 3ot considered a “medical opinion” entitled t@at weight

within the meaning of the regulations. 20 C.F.R. § 404.1527(d\(i8)er v. Barnhart, 211 F.
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App’x 303, 305 (5th Cir. 2006) (“[Aln ALJ need not give special weight to conclusions about
disability or ability to work . . . .”)Frank v. Barnhart, 326 F.3d 618, 620 (5th Cir. 2003) (citation
omitted). Therefore, the ALJ did not err by failing to give controlling weight to Dr. Williams’
statement that Young is permanently disabled.

TheALJ assignedery little weight to Dr. Williamsopinion regarding Young'’s functional
capacity because he found the opinianconsistent with the objective medical record and
longitudinal record as a whole. Tr. 26. Specifically, the ALJ noted Young’s physicalratems
are “grossly normal, demonstrating that he retains a high degree of functioning physiklly.”
Yet, after examining Young only three times, Dr. Williams gave his opinion that Young’'s
functional capacity is severely limited. Tr. 608, 61724. The record includdsr. Williams’
notes which repeat Young'’s subjective complaints, darmnpletely lack objective medical testing
that sipports his opinion of Young’s functional capacityl.

FurthermoreDr. Williams’ opinion consists of chedkebox forms with essentially no
narrative discussion. Tr. 624. Where atreating physician’s opinion is “conclusory, is
unsupported by medically acceptable clinical, laboratory, or diagnostic techniques, omissether
unsupported by the evidencel,]” good cause exists to assign it less than controlling Mexigbr.

v. Apfel, 209 F.3d at 456 (citation omittede also Foster v. Astrue, 410 F. App’x. 831, 8333

(5th Cir. 2011) (holding no error in assigning little weighativeating physician opinion where

the opinion was brief,onclusory in nature, and lacked explanatory notes and supporting objective
tests or examinations). Chetlle-box forms without “explanatory notes, references to objective
medical tests, or a rationale to support their conclusion” such as those used\hifyi@ms in this
case“typify the ‘brief and conclusory’ statements that an ALJ may disregard under theayosel ¢

exceptions to the treating physician rul&im Nguyen v. Colvin, Civil Action No. 4:13CV-2957,
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2015 WL 222328, at *9 (S.D. Tex. Jan. 14, 2015) (qudtosier v. Astrue, 410 F. App’xat 833).
Thereforethe ALJdid not err by assigningery little weight to Dr. Williams’ opinion
2. The ALJ did not err in assigning some weight to th€DIl Summary Report.

Young contends the ALJ erred by admitting into evidence and assigning some weight to
the Cooperative Disability Investigation (“CDI”) Unit's Summary Rep@kt. 151 at 6. Young
objects to the ALJ’s consideration of the report because it contains heatsayestsand false
conclusions.ld. at6-10. As a threshold matter, an ALJ may “receimg evidence at the hearing
that . . . she believes is materiakie issues, even though the evidence would not be admissible
in court under the rules of evidence used by the court.” 20 C.F.R. § 404.950 (emphasis added)
Richardsonv. Perales, 402 U.S. 389, 400 (197arroll v. Massanari, No. Civ.A. 500CV0267C,
2001WL 406227, at *3 (N.D. Tex. Apr. 17, 2001)[$]trict rules of evidence, applicable in the
courtroom, are not to operate at social security hearing so as to bar the admissionnokevide
otherwise pertinent.”)

As for Young’s argument that the ALJ erred by admitting an unreliable or false report, it
is the sole duty of the ALJ, rather ththe Court, to weigh the evidence in the record, resolve
material conflicts in the evidence, and make determinations of the credibilibe afvidence.
Horn v. Colvin, Civil Action No. G-15-126,2017 WL 476740, at *1 (S.D. Tex. Feb. 3, 2017)
(quoting Carrier v. Qullivan, 944 F.2d 105, 109 (5th Cir. 1991)). In this case, the ALJ heard
Young's objection to the CDI Report during the disability hearing but indicated he would admit
and assign the report appropriate weight, which he did. T727287%38. The ALJ also explicitly
addressed the relevance of the report, noting it “specifically relate[s] toaih®anl’s claims for
disability. The findings of a law enforcement officer conducting an officialsitiyation that

specifically relate to the claimant’s claims for disability is relevant information ttoatichpe
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considered in this decision.” Tr. 27. Because the ALJ is free to admit and consideidence
that is relevant and material to the issues, the ALJ did not err by admitting the depermining
its credibility, and assigning it some weigl@ee 20 C.F.R. § 404.950.

Even if the ALJ had erred in admitting the report, “[p]rocedural perfectiomnirastrative
proceedings is not required,” and the Court will remand a case only if “the subsightgbf a
party have been affectedMcCullough v. Berryhill, Civil No. SA-18-CV-00128ESC,2018 WL
1431124, at *10 (W.D. Tex. Mar. 29, 201@jtationsomitted) An ALJ’s error in admitting
evidence is ground for remand only if the error “would cast into doubt the existence of sabstanti
evidence to support the ALJ's decisiond. (quotingMorris v. Bowen, 864 F.2d 333, 335 (5th
Cir. 1988)). The ALJ's decision makes clear he did not rely exclusively on thdR€murt in
finding Young not disabled but relied on the objective medical record and the opinion evidence as
weighed. Tr. 2827. Further, while the CDI Report predominately addresses whether Young’s
subjective complaints and symptoms are consistent with the medical evidendéJttel not
rely exclusively on the CDI Report in determining whether Young’s complaints are cohsitske
the record. Tr. 227. Instead, the ALJ relied on Young’s physical examinations throughout the
record, which were “grossly normal, demonstrating that he retains a high degree iohfngct
physically” and found Young's “statements concerning the intensity, persistence, amuglimit
effects of these symptoms are not entirely consistent with the medical evashehather evidence
in the record . . ..” Tr. 26. Therefore, even assumingdnassion of th&keport into evidence
was error,Young was not prejudiced by this error because the ALJ did not rely exclusively on the
Report todetermineYoung’s RFC or assess whether his subjective complaints are consistent with

the record.
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3. The ALJ’'s RFC determination is supported by substantial evidence.

As discussed above, the ALJ did not err by assigning hitdeyweight to Dr. Williams’
treating physician opinion. Young argues that, by assigning only very little weight to Dr.
Williams’ opinion, ‘the ALJ decided the [RFC] independent of any medical testimony, [and
therefore] the ALJ’'s RFC assessment is ngiperted by substantial evidence.” Dkt-1%t 6.

As support for this argument, Young relies on the Fifth Circuit’s holdirjptey v. Chater that,

in most cases, the ALJ should “request a medical source statatasatibing the types of work

that he applicant is still capable of performing.” 67 F.3d 522, 557 (5th Cir. 1995). In essence,
Young argues an ALJ must request a new medical source statement aspdassigns little
weight to the medicaource statemenis the record. That is not the holdingRipley v. Chater.

The very argument made by Young in this case vegactedin Jones v. Berryhill. Civil
Action No. 175324, 2018 WL 1325851, at *11 (E.D. La. Feb. 23, 20a8)pted by 2018 WL
1287637 (Mar. 13, 2018).In Jones, the courtrejected theclaimant’s argument that the ALJ
violatedRipley by assigning little weight to every medicalurce statement in the recotd. The
Jones court explained that, not only doBgpley permit an ALJ to determine a claimant’'s RFC
without any medical source statement in the record, it also permits the Ald&teymine a
claimant’'s RFC afteiassiging little weight to every medical source statemebased on its
reasoning that

The Fifth Circuit [inRipley] did nothold that the Commissioner must always obtain

[a medical source statement] or that an ALJ cannot determine a claimant’'s [RFC]

without one. Rather, the court held that, when there is no medical source statement,

the ALJ may determine [the claimant’s RFC] if there is substantial evidence in the

record to support the determination. Obviously, if the ALJ is competent to assess

a claimant’s [RFC] withouany medical source statement, he is competent to do so
in the instant case, in which the record containsiltjple] medical source

2 A medical source statement is a “medical opinion[] submitted by [an] acceptetiieatrsource[], including treating
saurces and consultative examiners, about what an individual can still do despigzeaisgairment(s) . . . .” SSR
96-5p, 1996 WL 374183, at *4 (July 2, 1996).
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statements . . . which the ALJ found are entitled to little weigitbvided that
other substantiavidence supports his functional findings.

Id. In this case, the record includes medical source statememdswhich the ALJ assigned little
weight: the opinion given by Dr. Williams artde opinion given bystate agency consultative
examiner, Dr. Sai NimmagaddaTr. 134-36, 617-25.When an ALJassigis medical opinios
little weight, he does not rejectdle opinion making the record devoid of any medical source
statement. Jones v. Berryhill, 2018 WL 1325851, at *10. Instead, when an ALJ assigns little
weight to every medical source statement in the record, the ALJStadiethe medical treatment
records, rather than on any expert medical opinion, to make his [RFC] findiigs.”

Therefore, he ALJin this casevas free to determine Young’s RFC after assigning little
weight to the medical source statemes$ong as other substantial evidence supports his findings.
Seeid. at*11. As discussed below, substantial evidence supports the ALJ’s RFC determination.

A. The state agency consultant opinions.

In February 2017, Dr. Benfield opined that Young has no severe impairments and,
therefore, did noassessfoung’sfunctional capacity.Tr. 87. In June 2017, Dr. Nimmagadda
opinedYoung could perform mediurwork, noting that, although Youngisnpairments could
cause his subjective complaints and symptdnssgcomplaints were only partially consistent with
the objective medical record. Tr. 133, 13the ALJ ultimatelyassigned little weight tthe state
agency consultant opinioasiddetermined that Young hadjeeater degree of physical limitation
than determinetdy Dr. Nimmagaddand Dt Benfieldbased on his finding that the “evaluations
and assessments are inconsistent with subsequently added medical evidence aardithe gec

whole, some of which was not available at the time the [opinions] were made.” TDr27.

3 Another state agency consultative examiner, Dr. Connie Benfield, reviewed ¥auedical reords but did not
give a medical source statement because she determined Wadngo severémpairmentsand that the record
included “significant evidence of symptoms magnification.” Tr. 87.

9
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Nimmagadda'state agencgonsultant opiniosupportsan RFC for medium work; however, the
ALJ incorporated additionakstrictionsto accounfor his finding thatYoung was more limited
than acknowledgeDr. Nimmagadda

B. The CDI Report and Young'’s subjective complaints and symptoms.

During the hearing, Young testified that he uses a wheelchair and that he is only able to
walk for about ten feet and stand for five to ten minutes. T4 744He also testified he can sit for
only 15 minutes before he has to change positions or stand. Tr. 47. Young testified he needs
assistance dressing but that he can bathe independihtlyoung estimated he had not driven a
car for approximatelypneyear, although he has a driver’s license. Tr487 He also denied
being able to perform any household chores or spend any time outside.

The ALJ concluded that, although Young’s impairments could reasonably be expected to
cause some of the alleged symptoms, his statements concerning the intensitgnpersasid
limiting effects of those symptoms are not entirely consistent with the medical andvatbace
in the record. Tr. 26. The ALJ relied on statements in the CDI report from Yaugigtsbor that
she had never seen Young use a wheelchair and that, althedgid lused a cane “a long time
ago” he was not currently using one. Tr. 27. Young’s neighbor also reported that Young does all
of the maintenance and upkeep of the house and yard and that she had recently seen Young
“running” around the outside of the houskel. The ALJ cited the CDI Report as indicative of
Young’'s “high degree of functioning physically.td. As noted by the ALJthe CDI Report
contradicts Young’s testimony. Tr.24. Conflicts in the evidence are for the Commissioner,
rather than the Court, to resolvBerez v. Barnhart, 415 F.3d 457, 461 (5th Cir. 2005). The ALJ

clearly considered both Young’s testimony and the contradicting evidence in the CDI, Be@ort

10
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concluded the contents of the CDI report establish Young “retains a high degreetiohfogc
physically.” Tr. 27.

C. The objective medical record.

The ALJ also noted specific medical findings in the record, which supp®iRFC
determination. For example, as noted by tA&J, Young's physical examinationsave been
largely normal, although theloindicate Young has some functional limitations. Tr. @5. May
6, 2014,Young hadbacktendernesssomepain when changing positiorend a slightly restricted
range of motion in his back, but he was able to sit, stand, move, climb on andefatheing
table, bend, and squat. Tr.&97. He had a normal gait and neededassistive ambulatory
devices. Tr. 397. However, only one week lat¥oungarrived at a psychological evaluation
using a cane and walking with a slow gait and matikeg. Tr. 403.

Young did not seek medical treatment again until March 20hBn he had some
tenderness, spasm, and pain in his back saiidwalked with a cane.Tr. 411. Young had
“unremarkable” spine=xays in July 2015Tr. 488. AlthoughMRIs showed a “small” central disc
protrusion, “mild” neuraforaminalstenosis, and three to four millimeter foraminal protrusijon
Young described his low back pain as intermittent and mild48@, 506. An MRA of Young’s
neck and MRI of Young’s thoracic spine were both norn&l. 475, 481 Also in July 2015,
Young had a full range of motion in his neck and extremitigls normal strength in all areas
tested except his left leg, whietas rated as four out of five. Tr. 539. Young described his
low back pain as only mild and intermitteantd reportedhis pain wasaggravated with activity,
sitting, and standing for long periods. 506, 594.

During February and March 2016 Young was able to bear weight on his left side but

appeared to be in pain and walked with a noticeable limp and antalgic gait. Tr. 508. However,

11
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Young’s physical examinations irdite his gait was “casual” and “within normal limitdd. He
had mild tenderness and spasm in his back awitbrmal range of motion. Tr. 510. He exhibited
only a mild limitation in the range of motion in his extremitiéd.

Young did not receive ndaécal treatmentagain until late December 2016 when he
participated in a psychological evaluation with Dr. Mark Lehman. Tr. 490. Young explained he
had been hit by a car while walking 16 years priors and had suffered a gradually mgpbserii
injury that led him to seek medical attention for the first time a year prior. Tr. 48hgbelieved
he had two herniated and bulging discs and reported constant fghinYoung was not on
prescription medication but reported taking hydrocodone given to hienfiignd. 1d. He also
reported he required a wheelchdid.

Less than three months later, in March 2017, Young still complained of low back pain, but
was using a cane to attend appointments rather than a wheelchair. Tr. 515. Young described hi
pain as moderate and intermittent but complained it was netwetolled with hydrocodone that
had been supplied by a frientld. Young had a decreased range of motion in his spine, but his
extremities were normal. Tr. 515-16. The physician found his condition to be “variable overall.”
Tr. 515. That same month, Young reported to a different physician that he had received a
prescription for hydrocodone from a doctor and that he knew it to be the only medication that
would help alleviate his pain. Tr. 591.

Young began seeing Dr. William& March 2017 and amplaired of more severe
symptoms. Tr. 608. For example, Young rated his low back pain as 8 out of 10 and indicated it
is relieved only by lying in bedld. Young began complaining of a pinching feeling in certain
positions that causes him to “instantly go[jth@ ground with pain.” Tr. 607. After only three

examinations of Young, Dr. Williams completed multiple opinion forms finding Young is

12
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permanently and totally disabled and describing an extremely restrictive RF®1724. Dr.
Williams continued tdreat Young approximately one time per month through January 2018. Tr.
598-604. During these appointments, Young described low back pain aggravated by walking and
moving and alleviated by staying in beldl. Young consistently rated his pain between 5/10 and
8/10 in severity. Id. Despite Dr. Williams’opinion of Young’s limited functional ability his
records typically do not include any physical examination findings. Tr. 600, 602, 6643600

the extent they do, the findings am®stly normalwith respect to his back and legs. Tr. 288

601, 603, 605-06.

In summary, although Youngpnsisently complained of some degree of back phis,
physical examinationsere mostly normal with the exception of slight decreases in strength in his
left leg and range of motionin his back. Further, although Youngadeinconsistent reports
regarding whether he required a wheelchair, cane, or any ambulatory assistectewvecord
does not clearly reflect that any assistive device was prescribed for hphysidal examinations
revealhis gait was “within normal limits.” The objectivemedical evidence, the CDI report, and
thestate agency consultant’s opinithrat Young can perform medium wodonstitute substantial
evidence in support of thmore restrictive RFC determined by tA&J and which statesthat
Young has the residual functional capacity to

lift or carry 20 pounds occasionally and 10 pounds frequently, stand or walk for 6

hours in an &our workday, and sit for 6 hours in ah8ur workday with normal

breaks. [Young] can never climb ropes, ladders, or scaffolding. [Young] can never

crawl. [Young] can have no exposure to extreme cold, unprotected heights, or

dangerous machinery. [Young] can occasionally engage in stooping, kneeling, or

crouching.

Tr. 24.
I1l. Conclusion

For the reasons discussed abawe, Commissioner’'s Motions GRANTED, Youngs
Motion beDENIED, and the Commissioner’s final decisistAFFIRMED .
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Singed on August 10, 2020 at Houston, Texas.

A

Christina A. Bryan
United Statedagistrate Judge
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