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énited States District Court
Southern District of Texas

ENTERED
May 09, 2024

Nathan Ochsner, Clerk
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

SYE NEWTON,

UNITED STATES OF AMERICA, S
§
Plaintiff/Respondent, §
' S CRIMINAL NUMBER H-19-816-01
V. S (CIVIL ACTION NO. H-24-0121)
§
§
§
§

Defendant/Petitioner.

MEMORANDUM OPINION AND ORDER

Sye Newton (“Petitioﬁer”) was convicted of bank robbery and
brandishing a firearm in furtherance of a crime of violence in this
court.? The court sentenced Petitioner tb 360 months in custody.?
Pending before the court are Petitioner’s Motion for Evidentiary
Hearing in Support of Alibi Employment Records (“Motion for Hearing
Re Alibi”) (Docket Entry No. 187), Petitioner’s Title 28 U.S.C.
§‘2255‘Writ of Habeas Corpus (“Petitioﬁer’s § 2255 Motion”) (Docket
Entry No. 191), and the United States’ Answer to 28 U.S.C. § 2255

Motion and Motion for Summary Judgment (“Government’s MSJ”) (Docket

'ITndictment, Docket Entry No. 1, pp. 1-2; Verdict of the Jury
Form (“Werdict”), Docket Entry No. 78, pp. 1-2. _For purposes.of
identificati Verdict on all page numbers reference the pagination
imprinted at the top of the page by the court’s Electronic Case
Filing (“ECF”) system.

2Judgment in a Criminal Case, Docket Entry No. 128, p. 2.
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Entry No. 204).3 For the reasons stated below, Petitioner’s Motion
for Hearlng Re Alibi and Petltloner S § 2255 Motion. w1ll be denled
the Government’s MSJ w1ll be granted and the accompanylng c1v1l

action will be dismissed with prejudice.

I. Background
A. Petitioner’s Indictment, Trial, and Sentencing
Petitioner was indicted on November 6, 2019, on one count of
bank robbery in violation of 18 U.S.C. §§ 2113(a)rand (d) and one
count of brandishing a firearm during a crime- of violence in
violation of 18 U.S.C. § 924 (c) (1) (A) (ii).* The Indictment alleged
that on Mareh 25} 2019,‘Petitioner teok 515,742 frdm an IBC Bank in
Houston, - Texas, and that Petitioner brandished a firearm in the
process.? o | | |
| At triai witnesses testified about a Mareh‘25, 2019, robhery
at an IBC Bank at 8263.South Kirkwood Drive in Houston, Texas.®
The robber — wearind a hijab —had a gun in his hand.” The robber

yelled for bank patrons to get down and obtained money from each of

The court hereafter refers to the United States as “the
Government . ” : : ' :

" 4Indictment, Docket Entry No. 1, pp. 1-2.
“Id.
: *Transcript of Jury Trial Proceedings %'DayfT!of'TwQ (“Day '1
Trial Transcript”), Docket Entry -No. 168, p. 78 linés 9-10, p. 80
lines 17-25,  p: 82 lines*'18-25, p. 86 lines 6-25, p. 91 lines-9-14,
p. 118 lines 21-22, p. 119 lines 18-21, p. 126 lines 8-23, p. 131
lines 18-19, p. 132 lines 6-17, p. 136 lines‘4—25, p. 137 lines 1-8.

'Id. at 86-lines 14-20; p. 124 lines 11~ 12;'p.~134 lines 10= 18
Government’s Exhlblt 4, Docket Entry No. 136 2.

-2 =



the tellers at gunpOint 8 .Witnesses:identifiedithevrobber;as a
male based on. his voice: and face | - R
| After the robber left the bank onedpatron went outs1de, saw
the robber, and began follow1ng him by car:. 10 gThe.patron testifieo
that he saw the robber take off his disguise and throw it in'a
ciumpster.11 The patron. saw the robber get intova car with a
female.!? The patron followed them to a Valero gas station and took
a photo of the car — a Eord Escape with license plate FCP 0317.%2
After. some further pursuit, the patron‘returned to the Valero and
showed the photo of the car to a nearby officer.““ |
Two days later a Houston Police Department‘(“HPD”) patrol
officer respohded to. a nearby.complaint‘about'an illegally‘parked

car — a ‘Ford Escape with license plate FCP 0317.%% The officer ran

_ Spay 1 Trial Transcript, Docket Entry No. 168/‘p. 86.lines 23-
25, p. 126 lines 4-23, p. 127 linés 8-11, .7136. lines 20-25,
. 137 lines 1—8- Government’s Exhibit 4 Docket nntry No. 136—2.

' 9Day 1 Trial Transcript, Docket Entry No. 168, p. 88 lines 17-
18, :p. 126 lines 1-3. ‘Although the robber was wearing a hijab, -cne
witness testified that she got a closeup view of the :robber’s face
when he stooped to- pick up his' glasses. Id. 'at.. 38 lines: 18-25,
p. 89 lines 15—21 25, p. 90 lines 1- 6
' 1d. at 139 llnes 2- 3 18—20, p. 142 llnes 5 7
' ”Id at 142 llnes 9-10. ' ' L
”Id at 144 lines 5- l4
uld at 148 lines 24 25 p 148 lines 4 9 p 149 lines 21525;
pP.. 150 1 lines -1, -14-15y: Government/s Exhibit . T, 'Docket Entry
Ne. 136-3. ’
“bay llTrialvTranscript, DocketvEntry No: lEBj pf'154 lines
10=25y" p. 155 Iines 1-2.
“Id ‘at 171 lines 13-22, p. 173 lines 3-8.
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the plate, which brought'upAa suspicious hit and a case\number.is
The offlcer had the vehlcle towed to a secure evid ence lot e

After ebtainthg_a‘seargh warrant, an¢ﬁPD‘tnvestigator examined
the cat.and found numerous personal items insiﬁe, ineiuding a
consular records request with Petitioner’s name on-it and a case of
9-millimeter ammunition.” The officer coliected fingerprints from
various parts of the >car, some of which matched Petitioner;s
fingerprints.!® h

After Petitioner-was located and arrested in San Antonie, HPD
robbery detectives interviewed Petitionér on August 12, 2019.2°
During the interview, ?etitioner confessed to- committihg the
robbery.? In the,process Petitioner mentioned details*about the

14, at 174 lines 1-4.
1714, "at 175 lines 12-20.

B1d4. at 180 lines 8-10, 22-25, p. 181 lines 1-2; Consular
Vital Record Search -Request, Docket Entry No. 137; Government'’s
Exhibit 12, Docket Entry No. 137-2; Government’s- Exhlblt 13, Docket
Entry.:No. 137-3. L

~ Ypay 1. Trial Transcript, Docket Entry No. 168, p. 192 lines
20-24, p. 193 lines 19-25, p. 194 lines 1-8, p. 217 lines 13-25,
p. 218 lines 1-12; Government’s Exhibit 15, Docket- Fntry No. 13774;
Government’s Exhibit 16, Docket Entry No. 137-5. * ' '

W7 ranscript of Jury Trial Proceedings — Day % of Two, Docket
Entry No. 169, p. 6 llnes 2-5 and lines. 13 ls, p. 36 lines 19-20,
p. "37 lines '24-25, p. ‘38 lines 1-6; Sye Néiiton Statement,
Government’s Exhibit 18, Docket Entry No. 138. N :
lgye Newton Statement, Government’s Exhibit 18, 1:09:46-
1:11:01 (time stamped 3:10:26 p.m.-3:11:41 p.m.).
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robbery]that;théidetectiyes:hedrnotfdisolosed to‘himp\inclnoing_tne
:a'monnt:‘of”money*étoienl22 = |
Tﬁé'jﬁiy'fSﬁpngeEiEibﬁer;guilty'onébothfééﬁﬁts.”' The court
sentenced Petitioner to 276-months‘in'cuStody as to Count One and
84 months as to Connt TWO; to run consecutively foria total of 260

months in custody.?

B. Petitioner’s Appeal

Petitioner eppealed his convictions to the_Fifth Circuit.
Petitioner argued that the evidence in the car ehould have been
suppressed because the search warrant was insufficient and that hisv

confession was the product of police coercion. United States v.

Newton, No. 22-20375, 2023 WL 8074220, at *1 (5th Cir. Nov. 21,
2623) (per'curﬁam). The Fifth Circuit rejected bo h argumente and

il

afflrmed Petltloner s conv1ctlons : Id t *l 2

C. The Rarties’ Pending Motions )
“ On November 3 2023, Petitioner filed his Motion for Hearing
Re Allbl ?°> Ppetitioner argues that he has new evidenoe to show that

he was in El Paso on the date of the robbery.?® Petitioner states

-+ PId. at 1:18:05-1:18:35 (time stamped.3:18:45 p.m. --4:19:15
p.m,J. ' : '

”Verdict}'DoCket Entry No. 78, pp. 1-2.
24Judgment in a Criminal Case, Docket Entry No;”IQS;'pJ’Q;
2sMotJ.on ‘for Hearlng Re Allbl, Docket Entry Nc 187.

26Affldav1t of Sye Newton in Support of Motlon for Ev1dent3ary
Hearlng Based on Alibi . Employment Record . Docket Entry No. 187-1,
p. 2795, pp 3-4 99 11-14.
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that *he was. working for a temp: agency MFamily- Eng eavors/Intrepld

Staffing*Servicesi7JunderltheLalias Micah;Newton;er.W“'In.Support

‘Petitioner: attaches” what purports to:be’ an: email “from. Endeavors
conflrmlng“that they employed someone‘under-the‘nane.of Micah
Newton from September .25, 2018, through January l - 2020, on an “as
needed” basis, but the email does not .specify the'location of Micah
Newton’s job or state whether he worked onr_Mérch 25,; 2019.2%8
Petitioner also filed 'an “Admission of Micah Newton;” which states:

1. I plead the fifth amendment as to -having any
knowledge -that Sye Newton used or may. have used.my
personal information 1nclud1ng my name, Social Securlty
number, date of birth in the month of Septenmber 2018.

2. I do admit that I never suubmitted any employment

forms to “Endeavors” ([or].any:-other temp agericies in the-
.San Antonio, TX area) to work with FEMA companles 1n the
" months of . September and’ October: 2018. cT

3. :I admit that .I- have never been .employed.&s” a direct:
care worker or in any capacity for temp agencigs employed

by FEMA. camps “in the -year 2018 through 2019 o any other .
'year

4. I admrt that 1t has come to my attentlon Sye Newton
-‘may: -have ~used my- -personal . inférmation '-to: obtain -
employment by said agencies during the - months 'of
~ September through-Oct‘ober.‘2018.29 C A Y
'_Petltloner s § 2255 Motion was filed on Janhary 11, 2024.3%°

Petitioner argues (1) that Petltloner S trlal counsel Cordt Akers

ﬁ;él>a£ 2 99 445, pﬁ. 3;4‘ﬂ'11.

®Correspondence Re: employment,*reference'cheok,*Docket~Entry
No. 187-1, pt.5?"”"' - -",.f‘ S - :/‘;; : i S

2-3Ad1’mfssi:ic'jni‘l‘ofril;/l'i'ca‘hrNewt'on,‘Docket ﬁntry No. 186.

30P'etiti.o"ner’s‘.§’2255:’.Motion,fDocket-":»-Entry'-'No,fji'19-1:'.':.1
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was ineffective in failing to investigate and present: his El Paso
alibi at" tridl, "(2)- that” Akers was’ ineffective in- faeiling to.
investigete:*and""develeﬁjfén“‘i3sue of - juror: misconduct in the
courthouse cafeteria, (3). that Kkers was ineffective in advising
Petitioner not to testify at trial, (4) that Petitioner is actually
innocent based on his new alibi evidence, and (5) that his sentence
improperly considered prior convictions that are currently being
collaterally attacked.

- The Government filed a motion to compel Akers to provide an
affidavit addressing Petitioner’s allegations of ineffective
assistance of counsel.’® The court granted the motion;®® and Akers
provided an affidavit . stating:

I.  General ResponSe

IAtino3point'in the proceeding,utrial>Ortpretrialv
did counsel go against Mr. Newton’s wishes or-refuse to
do anything he requested. In the multiple mestings with- ' "~
Newton, strategy was always discussed along with the pros
“and.cons of each .course of action. ‘The onlyistrategies. . =
that caused :significant disagreement between counsel and
defendant were (1) Mr. Newton’s decision to file multiple
pro se lawsuits against Vanessa Gilmore, the judge

.presiding over ‘his trial, .and both prosecutors, and

(2) Mr. Newton’s decision on multiple occasions to.
proceed pro sé.. In these discussions, counsel advised

defendant of the dangers of doing so, and defendant each
time- changed his mind. . i A : ‘

32Unlted States’ Motion for an Order Directing Counsel to
Provide ‘an Affidavit arnd-Motion to Amend Schedullng Order, Docket,
Entry No. 198, p. 1.

¥0rder Directing Counsel to Prov1de an Affidawvit and Amendlng
Schedullng Order, Docket Entry No. 199 p. 2. i o



Multlple times durlng the trlal Newton expressed

”’that he-had “never had a real trial lawyer represent him

before” and thanked counsel profusely ' -for his
representation. He wrote counsel multiple not&s thanking'
‘him after cross examinations and closing argument, which
counsel kept. See EXhlblt_l Mr .. Newton vas al[t] ro
point upset with counsel’s performance or strategic
dec1s1ons until the verdict was read. '

II. Alibi Defense

The evidence against Mr. Newton was strong A black
male dressed in a hijab robbed a bank at gbﬂpOlnt A
witness identified the license plate of the vehicle in
which the- disguised bank robber escaped. Thrs vehicle
was found abandoned blocks away from 'the bank. It
contained, among other things, Sye Newton’s fingerprints.
It also contained several homemade board games, which
Newton claimed ownership of to the police, several pieces
of his identifying information, and several lyrics, poems
and writings. Mr. Newton likewise claimed ownership and
authorship of these notes and lyrics to law enforcement.
At léast one of these writings-contained rap lvrlcs about
disguising in a hijab to rob banks —.thé very:same modus
operandl of the 1nd1v1dual who robbed thi's bﬂnk o

When Mr.* Newton was arrested some tlme later, he
waived his Miranda:.rights ‘and provide([d] law_enforcement
with full- confession. that lasted "“several® hours' ‘:and
included  information:  only someone involved. with the
robbery would know, such as the exact amount of money
stolen. e ) : ;

Upon ‘counsel being appointed and meeting:defendant
after the public-defender -was removed, Mr. ‘fewton told
defense counsel that he was not- robbing the baink; but was
in.Las Vegas staying with his. mother. Counsel called his
mother and inquired, and was told that she woyld have to
investigate- the-dates based on which Ffire'tonicsﬂ she
had made during that:time; because 'she could rémember the
type of potion she:'wds making when ‘he was there. .After
a number .of conversations with defendant’s mother yielded
no fruit, Newton -explained to counsel. that his'claim that
he was:.in Las. Vegas- was false,. and''that he: made that
claim because he.did not yet trust defense counsel.

LmzCounSel‘reviewedwmultiple notes of conversations
with prior counsel Dennis Hester, wherein he spoke with
Mr. Newton, :Alisa Pearson,:and others who claimed that

:;84;:;



Newton was - in fact in San Antonlo when ‘the- robbery was
committed. : : S

Newton then told defense .counsel thatphe~wasunear
the robbery, ‘but was not theé bank -rébber  nor was he in
‘the getaway car.  He stated:that there was scme sort of
agreement between his girlfriend, Alisa Pearson, the bank
manager, and her ex-boyfriend -that resulted in the
robbing of the bank.  He was not- involved, but he was
present for conversations about it and witnessed it.

Later, ©Newton told -rdefense cOunsei that he was

actually somewhere else. He stated that he was in
El Paso working for an wunnamed company ' under his
brother’s name, Micah Newton. Counsel responded that
[this alibi] would take three factors to present as a
defense: (1)  Micah Newton’s cooperation and statement
that he was not employed there, (2) records from the
company showing © Micah was employed there, and

(3) employment records that matched that Newton was in
fact in El Paso at the exact day of the robbery.

Counsel contacted Micah Newton, who stated he would
check into the matter. He then refused to return phone
calls. Counsel strategically made the decision not to
subpoena Micah Newton as. a witness when he was possibly
adverse to" defenddnt and would not testify voluntarily.
Counsel then discussed with defendant- that if a Rule 16
subpoena was filed and no helpful records were' returned; .
as defense. counsel suspected, then the Goverament would
have proof that he was not where he claims he'was, in the
.evént. defendant elected -to testify at trial- ~%a decision
defendant would not discuss with counsel -ntll trlal
commenced : e

:When trial'neared, counsel asked defenlant 1f he
wished.© counsel "~ to. file - subpoenas .and*r'contlnue
investigating the.El Paso alibi or.if his‘enerties should
be spent preparing for trial -and if.the El Paso alibi was
.a red herring. Defendant responded. that counsel would
not: find any evidence regarding his belng in E1 Paso,
that it was a waste of time, and counsel should focus. pn
preparing .cross examinations. Counsel took th1s to mean
that Newton was abandoning his claim that he was llVlng
in E1 Paso-at the time of the robbery as he had abandoned
hlS other’ clalms of- separate alibis w1th counsel S

Counsel was satlsfled.that a strategy'pre entlng any
sort of alibi defense at trial would cause wan 1nstant
IT¢ss of credibility-with the jury. It was delded and -

-9— - e



agreed on by defendant that focu51ng as much as p0551ble
on.a false confe551on and holes in the. 1nvestlgatlon was
‘defendant’s’ best p0551ble trial strategy s:given the
mountlng ev1dence agalnst hlm . .

CIIT. »~.De;ffendan't’" s Testimony at’ Trial

Defendant clalms that defense counsel was def1c1ent
‘when he counseled Newton not to testify at trial.

Mr. . Newton had several convictions -for assaults,
firearms offenses, and robbery, some of which could have
been admissible against him at trial - 'one of which
included holding another inmate hostage while-in custody
1n Delaware. L1kew1se, the Government had not placed the
rap lyrlcs describing the offense into evidence. It was
discussed between counsel and .defendant "that those
‘exhibits may become admissible in cross examination and
be detrimental to his defense. Likewise, defendant had
filed several pro se motions for release from detention,
none of which included any alibi but instead focused on
defendant’s pending patents and board game development.
This -too -could be used very well against defendant on
cross examination. Finally, there were éenough pieces of
teéstimony and evidence that were not played, discussed
with, .or- shown to the Jjury that defense counsel
strategically believed it would be smarter to rest behind
the government and focus on the burden of proof rather
than give them an opportunlty for any rebuttal

: It was;dec1ded very mutually w1th defendant, that
defendant should not elect to testify in his own behalf
as part of trial strategy and dllow the jury o focus on
the p0531b111ty of reasonable doubt ; Defendant agreed

-IV Fallure to Investlgate Jury MlSCOHdu”t

Defendant claims that counsel failed Lo 1nvest1gate
jutry misconduct. . The information  imparted ‘to defense
counsel ' regarding the alleged jury misconduc¢t was that
Mr. Newton’s family: overheard a juror in the-cafeteria
say the phrase “these young people:think they .slick”

without any .context:- .Mr. Newton .claimed to ~defense
counséel 'that  this was: (1) age discrimimation, and
(2). 1improper dellberatlons in ' his case before

dellberatlons ‘began.

Counsel'dld not, ‘and does not; believe.-that this
statement . amounts ‘to jury misconduct. The Jjurors were
. not observed to be discussing the-case, the- erldence, or

1o



the parties. The “young people think they slick”
comment, if made, supposedly overheard by Mr. Newton’s
family members could have very well been talking about
other matters with no context or relevance to the case.
Counsel believed-and does believe that presenting that as
a motion for new trial or as grounds for examining the
jury for possible misconduct would amount to a fraud on
the Court and a violation of counsel’s duty of candor to

the Court. _ S
When counsel imparted this to defendant, he elected"

to represent himself and filed his own motions, as he had

done so throughout representation. He was then sentenced

to 360 months’ incarceration.?®
The Government’s MSJ was filed on April 10, 2024.3°% The Government
argues that Petitioner’s claims are inadequately pled, procedurally
defaulted, and frivolous.®® On May 7, 2024, Petitioner filed Sye
Newton’s Reply to United States Answer to 28 U.S.C. § 2255 Motion

and Motion for Summary Judgment (Docket Entry No.'206).

II. Legal Standard

A. Title 28 U.S.C. § 2255

‘28 U.5.C. § 2255(a) states that a prisoner sentenced by a
federal court may move that court “to vacate, set aside or correct
the sentence” “upon the ground that the sentence was imposed in
violation of the Constitution or laws of the'Unitea States . . . or
is otherwise subject to colla£eral attack.” “A defendant can
challenge a final conviction, but only on issues of constitutional

or jurisdictional magnitude.” United States v. Willis, 273 F.3d

¥pffidavit of Cordt Akers, Docket Entry No. 200, pp. 2-8.
¥Government’s MSJ, Docket Entry No. 204.
¥1d. at 14.
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592, 595 --(5th- Cir. 2001). “[T]o obtain collateral relief a

prisonerﬂmﬁst‘éléar a Sigﬁificantly‘higher hurdle“than would exist

on direct appéai.” United States v. Frady, 102 S. Ct. 1584, 1593
(1982) : "
The court “may not consider an issue disposed of in [the

defendant’s] previous appeal at the § 2255 stage.” United States

v.. Goudeau, 512 F. App’x 390, 393 (5th Cir. 2013) (per curiam).
Similarly, a defendant generally may not raise claims in a § 2255

motion that he has procedurally defaulted. United States v.

Vargas—-Soto, 35 F.4th 979, 993 (5th Cir. 2022). “In general, [i1t

is well settled that where a defendant has procedgrally defaulted
a claim by.failing to raise it on direct -.review, the claim:may be
raised in a § 2255 motion only if. the petitioner can  first
demonstrate e;ther (1) cause and prejudice,lorHWZ) that- he 1is
‘actually ihnocenf’ of the crimeAfor which heVWas convicted.”

United .States v. ‘Torres, 163 F.3d 909, -911 (Sth Cir. 1999)

(internal quotation marks omitted). To show' cause, Mthe movant
‘must .show that some. objective factor -external to .the defense

impeded c¢ounsel’s efforts to comply with the [relewvant]:procedural

rule.’” "Vargas-=Soto, 35 F.4th-at 993»(quoting Davila v. Davis, 137

S..Ct. 2058, 2065 (2017)).

A court must grant-an evidentiary hearing on-a.$ 22557mo?ion

“[ulnless the motion and the files and records of the 'case
conclusively show that the prisoner is entitled to no: relief.” 28

. |
U.S.C: § 2255(b).. “When facts are at issue in a § 2255 proceeding,

~12-



a hearing is required if (1) the record, as .supplemented by the
trial court’s . personal . knowledge or -recollection,. does not
‘conclusively negate_the facts alleged inmsupport of the claim for
§ 2255 relief, and (2) the movant would Dbe entitled to
postconviction relief as a legal matter if his factual allegations

are true.” United States v. Anderson, 832 F. App’x 284, 287 (5th

Cir. 2020) (per curiam). A petitioner’s “conclusory assertions do

not support the request for an evidentiary hearing.” United States

V. Auten, 632 F.2d 478, 480 (5th Cir. 1980). Instead, a petitioner
must produce “independent indicia of the 1likely merit of her
allegations, typically in the form of one or more affidavits from

reliable third parties.” United States v. Cervantes, 132 F.3d

1106, 1110 (5th Cir.:1998); United States v. Edwards, 442 F.3d 258,

264 (5th-Cir. 2006).

B. Ineffective Assistance of Counsel
N A] claim for ineffective assistance of counsel is properly
made in a § 2255 motion because it raises an issue of

constltutlonal magnltude and, as a general rule, cannot be raised

on dlrect appeal Unlted States v. Conley, 349 F 3d 837 .559 n:i
(5th Clr 2003) (1nternal quotation marks omltted) To prevall on
an 1neffect1ve a331stance of counsel clalm, a conmicted defendant
mustrshow (1) that defense counsel’s performance was def1c1ent ‘and

(2) that the def1c1ent performance prejudlced the defendant

Strickland v. Washlnqton, 104 S. Ct. 2052, 2064 (1984).

-13-



Performance is 'déficient.>if -thé 'déféhaént;g Viéwyefﬁl“méde
errors SO seridﬁs’that.[he] Qaé not functioniné‘as the ‘counsél’
guéréhtééd the'defendant by the Sixth Amehdmént.”‘h;g; “[A] court
must indulge a strong presumption that counsel’s conduct falls
Withih the wide range of reasonable professional assistance.” Id.
at 2065. “[S}trategib choices made after thérough investigation of
law and facts relevant to ‘plausible options are virtually
unchallengeable.” Id. at 2066.

To show prejudice a “defendant must show that there is a
reasonable probability that, but for c¢ounsel’s unprofessional
errors, the result of the proceeding would have been different.”
Id. at 2068.. For .a trial  error, the defendantymust shdw that
counsel’s errors were “'so serious'as to deprive the defendant of

a ‘fair trial, a trial whose result is. reliable.’” Harrington v.

Richter, 131 S. Ct..770, 787-88 (2011).

III.\ Analysis
A .Akersf Investigatiqg of Pe£itioner’saE; Pasé-Aiibi
Pe£itioﬁér argues that his convictions must be vacated because
Akersﬁfailed to investigate and p:esen? his E;_Paso alibi at
trial.37 “[T]hé‘failure to investigate everyone whbSe name happens

to be mentioned by the defendant does not suggest ineffective

assistance.” United'States V. Cockrell,”720 F.2d 1423, 1428 (5th

Ypetitioner’s.§ 2255 Motion, Docket Entry No. 191, pp. 2-3.

~-1l4-



Cir. 1983), “[Tlhe presentation’ .of testimonial ewvidence 1is "a

matter of trial strategy[.]” Schwander v. Blackburn, 750 F.2d 494,

500 (5th Cir. 1985)

Although Petitioner attaches‘a statement by Mlcah Newton and
a purported record of Petitioner’s employment start and end dates,
Petitloner presents no evidence (other than his own affidavit) that
he was working in El1 Paso on the specific day<of the robbery.
Akers states that Petitioner presented multiple, contradictory
alibis to him and that Petitioner ultimately agreed that pursuing.
the El1 Paso alibi was a waste of time. Petitioner’s claim that

Akers was deficient in failing to investigate and- present his

El. Paso alibi therefore fails. Moreover, Petitioner cannot show
prejudice. - Thé . "evidence against Petitioner..at trial was
overwhelming. Not only did Petitioner confess to committing the

robbery, but in doing so he mentioned details of the robbery that
the' police had not disclosed to him. BeCauSeAPetitioner can show
neither deficient performance nor prejudice, ;hiS'Aineffective

dssistance of counsel claim fails.

ﬁ; .AkerS’,Inveetigationzof.Alleged Juror Mieoonéuct
ﬁetitioner-argues.that Akers was ineffecti;e in falllng.to

1nvest1gate and)seek a new trlal based on jurorvmrebonductAln the

courtroom cafeterlav Although Akers decllned to present the

4

juror S alleged statement to the court Petltloner prev1ously flled

314, at 2.
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motione for a”new trial and for acquittal based on the statem_ent.39
At 'sentencing, the court considered the juror’s alleged statement
and rejected Petitioner’s request for a new trial or evidentiary
hearing on the.matter.40 |

Given the vague nature of the statement and the limited
circumstances in which juror testimony may be considered, it was
reasonable for Akers to not pursue the matter. Moreover, because
there.is no indication that the, statement was about the case or
that it affected the jury’s deliberations or verdict, Petitioner-
cannot show that Akers’ decision prejudiced him, Because
Petitioner can show neither deficient performanoe'nor prejudice,

his ineffective assistance of counsel claim fails.

'C; -.Akere’ Advice That Petitioner Not.Testify ateTrial
éetitioner‘argues that Akers was ineffectiveAin advrsing him
to not teatify at trial.®* But as Akers and the Government point
out, d01ng SO would have opened the door for the Government to
1ntroduce pOLthHS of Petltloner S pre]ud1c1al crlmlnal hlstory and
potentlally other ev1dence_-— 1nclud1ng wrltten lyrlcs found in the
car about dlsgulslng in a hl]ab to rob bankef Petltloner therefore

cannot show that Akers adv1ce not to testlfy was deflclent or that

YRule 33 Motion for New Trial, Docket Entry No. 89; [Motion
for] Evidentiary Hearing in Support of Motion-® for Acquittal or
Alternatively New Trial, Docket Entry No. 90. :

40Sentenc1ng Transcrlpt, Docket Entry No. 164, p. 3 lines 12~
25, p.~ 4 1lines 1-9. LT

Ypetitioner’s § 2255 Motion, Docket Entry No. 191, p. 4.
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it prejudlced Petltloner | Petitioner/s(ineffeotiéeAassisténoe of
counsel clalm therefore fells
b, ‘Petitionerfs Actual Innocence Claim

In:‘snpport> of ~Petitioner;e Motion for Hearing Re 'Alibi,
Petitioner presents new evidence that he argues shows that he was
in El1 Paso on the date of the robbery. In Petitioner’s § 2255
Motion, Petitioner argues that his new alibi evidence.shows.that he
is actually innocent of the robbery.

Courts do “not consider habeas relief based on ‘freestanding

claims of actual innocence.’” Floyd v. Vannoy, 894 F.3d 143, 155

(5th Cir. 2018) (quoting In re Swearinqen, 556 F.3d 344, 348 (5th

Cir. 2009)). “Instead, a successful actﬁél—innocenoe claim
provides a ‘gateway’ for the petitioner to proceed on the merits”
of an’error that would otherwise be time barred. Id. (quoting

House v. Bell, 126 S. Ct. 2064,. 2066 (2006)).. As explained above,

Petitioner’s claim that Akers was ineffective for rniot investigating
the El1 Paso alibi -fails. Petitioner does not argué that any-other
error in‘the prosecution or trial caused the unavailability of this
new. evidence.

Construing 'Petitioner’s Motion for' Hearing'Re Alibi- as a
motion for a new.trial under Federal Rule"of,Criminel Procedire 33,

the ‘motion fails on the ‘merits because. the evidence is weak,*

“The evidence, read liberally, shows only start and end dates
of Petitioner’s purported employment does not spe01fy the location
of said employment, and glves no indication that there ig=more

detailed documentatlon avallable

-17-



inconsistént with the other alibis Petitioner presented'tolhkers,
and conclu51vely refuted by the overwhelmlng ev1dence presented at
trial.*? - | | - L

;Petitioher;s MotiohwforVHearing Re;Aifbi wfil‘therefore‘be

denied, and Petitioner’s actual innocence claim fails.

E. Petitioner’s Sentencing as a Career Offender
Petitioner argues that his sentence must be corrected because
two “underlying state convictions relied upon by this court for

i
sentencing enhancement are challenged asg’ unconstitutionall.

] 744
Petitioner states that these convictions are being collaterally
attacked in the Middle DlStrlCt of. Pennsylvanla, but he .does not
1dent1fy the conv1ctrons As the Government suggests, Petltloner
appears “to be renewing a ohallenge he prev1ously made to usang the
convictions referenced in 99 34- 36 of the PSR to. apply the career
offender gurdellne | ThlS claim was raised 1n thls court at

sentencing and could have been pursued in Petitioner’s direct appeal.

Petitioher~'has.-therefOre37procedurally defaulted this claim.

“Petitioner’s alibi evidence, if credible, would at most show
the start and ‘end date of Petitioner’s employment — not that
Petitioner was working in El1 Paso on the exact date of the robbery.
Moreover, the employment date range cannot be completely accurate
given that Petitioner was arrested in this case months before the
supposed end date. ‘ :

“petitioner’s § 2255 Motion, Docket Entry No. 191, p. 1.
$1d.

. -+ %Government’s MSJ, Docket Entry No. 204, .p. 12; Affidavit in
Support of Objection to Presentence Investlgatlon Report, Docket
Entry -No. 123, pp. 2-3. . . :
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Moreover, Petitioner Hhas not cited cases holding that a prior
conviction may not be considered in guidelines célculation merely
because a collateral attack is pending against the prior conviction.

Petitioner”s challenge to his sentence therefore fails.

IV. Certificate of Appealability

Rule 11 of the Rules Governing Section 2255 Proceedings states
that a district court “must issue or deny a certificate of
appealability when it enters a final order adverse to the
applicant.” A certificate of'appealability will not issue unless
the appiicant makes “a substantial showing of the denial of a
constitutional.right,” 28 U.S.C. § 2253(c) (2), whiéh requires an
applicant to demonstrate fthat ‘reasonable jurisf% would find the

district court’s assessment of the constitutional claims debatable

or wrong.’” Tennard v. Dretke, 124 S. Ct. 2552, 2565 (2004)

(quoting‘Slack Q. McDaniel, 120 S. Ct. 1595, 1604v(2000)). Under
thét controlling{standard:this requires aaéetitidner to show “that
reasonable-jurists could debate whether (or, for that matter, agree
that) the petition should have been resolved in a éifferent.manner

or that.the issues presented were adequate to deserve encouragement

to proceed further.” Miller-El v. Cockrell, 123 S. Ct. 1029, 1039
(2003) :(internal quotation mérks omitted). "

A district® court may deny a certificate of. appealability,
sua. sponte, without requiring further.briefing or argument. . See

Alexander. v.” Johnson, -211 F.3d .895, '898 (5th Cir. 2000) (per

curiam). The court.concludes that reasonable jurists could not
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find any of Petitioner’s claims meritorious, so-a certificate of

appealability will be denied.

V. Conqlus?on and Order

Petitioner’s new évidencé iﬁ suppor£ éf'his Ei Paso aliﬁi does
not warrant an evidentiary heariﬁg or a new trial. Petitioner’s
Motion for Evidentiary Hearing in Support of Alibi Employment
Reqords {Docket Entry No. 187) 1is therefore DENIED. As to
Petitioner’s § 2255 Motion, Petitioner has failed to establish or
has procedurqlly defaulted each of his claims challenging his
conviction and sentence. Therefore, Petitioner’s Title 28 U.S.C.
§ 2255 Writ oﬁ Habeas Corpus {(Docket Entry No. l9l) is DENIED, the
United States’ Motion for Summary Judgment (Docket Entry No. 204)
is 'GRAﬁTED(‘ and the accompanying civil action (Civil Action
No. H-24-0121) will be dismissed with 'iifejﬁdice. Because the
record conclusively shows that Petitioner is not'entitled to any
relief, the court need not grant an evidentiary hear}ng;-'Becausé
reasonable jurists could not find any of Petitioner’s asserted
élaimsfmeritbrious, a certificate of appéalabilit? is DENIED.

The Clerk shall provide ‘a copy of this Memorandum Opinion and
Order to the parties.

" 'SIGNED at Houston, Texas, on thié'the'9th'day of May, 2024.

I SIM LAKE
~ SENIOR UNITED-STATES DISTRICT JUDGE
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