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_ United States District Court -
’ Southern District of Texas

- ENTERED
| | | * August 30, 2024
' ‘ o . Nathan Ochsner, Clerk
IN THE UNITED STATES DISTRICT COURT -
FOR THE SOUTHERN'DISTRICT OF TEXAS

HOUSTON DIVISION
JENNIFER RUIZ, $ |
Plaintiff, g '
V. g Civil Action No. H-24-2792
DERRICK WAYNE COLEMAN § o |
AND THE GEO GROUP, INC., | §
Defendants. §§

- ORDER

Pending before the Court is Plaintiff’s Motion to Remand (Document No. 4).
Having considered the motion, ‘submissions, and applicable law, the Court

determines that the motion should be granted.

| I._BACKGROUND»

This is a premises liability and personal injury casel On February‘22,v2024,
Plaintiff Jennifer Ruiz (“Ruiz”) sustained injuries after slinping in a pool of liquid
in the hallway of her place of employment, located at 806 Hilbig Street in Conroe,:
TX (hereinafter “the Premisesf’). Ruiz lcontends that Defendant Derrick Wayne
Coleman (“Coleman”), an_employee of | Defendant GEO Group, Inc. (“GEO”), |

-negligently created a dangerous condition in which Ruiz slipped and was injured by
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failing to monitor the metali eart he was controlling and oi)erating that had been
- leaking water. | |

Based on the foregoing, on May 23, 2024, Ruiz filed suit egainst Defendants
in the Harris County District -Coun for.fhe <16'5th Distriet, _brin’ging‘claims for
negligence, | reSandeat __superior, and -premises 'liability. .On July 26, 2024,
Defendants removed this action to this Court von~the basis of diversity jurisdiction
pursueint to 28 U.S.C. §1332. On August ‘7,, 2024,‘ Ruiz moved to remand.

II. STANDARD OF REVIEW

A defendant may remove a case to federal court ifthe federal court ha_s siibj ect
matter jurisdiction to hear the originel complairrt; 28 U.S.C_.. § i441(a}. Federal
- courts have limited jurisdiction, so any doubts regarding whether federal jurisdiction
- is» proper are resoived againet federal jurisdiction. Acuna v. Brown & Root, Inc., 200.
F.3d 335, 339 (Sth Cir. 2000). When ‘evaluating a motion ‘to remand, all factual |
allegations are considered in the light most favorabie to the plaintiff,.- and any
contested fact issues are resolved in‘ the piaintiffe favor. Guillory v. PPG Indus.,

Inc., 434 F.3d 303, 308 (5th Cir. 2005). Gasch v. Harford dce. & Indeni. Co., 491
| F.3d 278, 281-82 (5th Cir. 2007). A removing par‘tyb must show both the existence
of federal jurisdiction and the propriety of removal. Mumﬁfey_ v. CVS Pharmacy, Inc.,

719 F.3d 392, 397 (5th Cir. 2013).



A federal court may only assert subject matter jurisdiction over a matter when
authorized by the federal constitution or by statute. Energy Mg%m‘. Servs‘.y,‘LLC V.,
- City of Alexandria, 739 F.3d 255, 257 (5thv Cir. 2014). A federal court méy exercise
jurisdiction over any civil action arising under the federal cpnstitution, statutes, or
treaties. 28 USC § 1331. A case arises under federal law When a plaintiff's “well-
-pleaded complaint eStablishes either that federal law creates the céuse of action or
that the plaintiff’s right to relief necessarily depends 'oﬁ the resolutioﬁ of a substantial
question of federal law.” Griﬁith v. Alcon Rschf, Ltd., 712 F. App;x 406, 408 (5th
Cir. 2017) (per curiam).

1L LAW & ANALYSIS

Ruiz mo'\A/es'kto remand this case to state court,. céntending Defendants have -
improperly removed this. case under divefsity jurisdiction.

Defendants coﬁtend that Coleman, a resident Qf Texas and employee on the
Premises, was ijfnproperly joined in this case, a.nd_vthus, his citizénshib should be
disregarded for burposes of diyérsity jﬁ;isdiction. 'Considéring the Fifth Circuit’s
~clear guidance that “the removing party bears the burden _b_f showing that fe_derai
jurisdiction exists, and that removal wés proper,” Manguno v. Prudential Property .

and Cas. Ins. Co., 276 F.3d 720, 723 (5th Cir; 2002), the Court will now cbnsider



whether Defendants have met their burden in showing_that Coleman was improperly
- joined. |

The Fifth Circuit has made clear that improper joinder must be determined
based on an analysis .of the causes of action alleged in the complaint a't:the time of
removal. Manguno, 276 F.3d at 723.'. In ev_aluating a claim for imprnper joinder, the
Court will determine whether a possibility exists fhat a Plaintiff may preVail on the
* merits of their claim. Rodriguez v. Sabatin'o, 120 F.3d 589, 591 (5th Cir. 1997). In.
cases where there‘ is no claim of fraud in the pleadings, the removing party must
show there exists “no possibility of recovery by the plaintiff against an in-state
defendant, which stated differently means that there is no reasonable basis for the
district court to predict that the plaintiff might be able to recover against an in-state
defendant.” Smallwood v. Illinois Cen?. R. Co.,:385 F.jd 567,'573 (5th Cir. 2004).
In determining whetner tne plaintiff has stated a valid state lnw cause 6f action, the
Court may conduct a Rule 12(b)(6) analysis by applying the federal pleading
standard evaluating whether a plaintiff’s Ipleading contains sufﬁéig:nt facts to state a
plausible claim of relief. See Bell Atlantiq Cofp v. Twombly, 550 U.S. 544 (2007);
 Asheroftv. Igbal, 556 U.S. 662, 678 (2009).
Here, Defendants contend in their notice of removal that Coleman is not a

proper party to this case, arguing individual .liability cannot be imposed on an



emplqyee when the employee arid employer allggedly committed idehtical negligent |
acts or omissions. Defendants furthér contend that Coleman owes no independent
duty that would have been owed éﬁtside the context of his employment, and thus,
was impropefly joined beCaﬁse’ only GEQ could be liable under Ruiz’s allegations.
Ruiz contends that she has assérted a facially i)lausible‘ state court claim
against Coleman such that his joinder is proper. Ruiz cites a plethora of case in law
in ,Which federal couﬁs in Texas have récc)gnized that an employee may have an
independent duty of care if the ,empioyee, like here, creatés an ﬁnsafe condition that
~ leads to a plaintiff’s injury. See Monrea? v. Walmart Inc., 2022 WL 500588, at *2
(S.D. Téx. Feb. 18, 2022) (ﬁriding fhat an employée 4maky have an independent duty
separate from the employer’s obligations if the emp’lqyee engages in conduct that
causes, or knowingly fails to prevent, a plaintiff’ s inj.ury); see also Landv. Wal-Mart
' ‘Stores of Tex., LLC, 2014 WL 585408, at ";4 (W.D. Tex. Feb.. 13,2014) (recognizing
an employee deferidant breaiched_‘ an independeht duty when he negligenﬂy éperated
a floor cleaning machine, creating a dangerouély Wet‘ floor and failihg to§varn others
before leaving fhé arg:a); see also Salcedo v Alberston ’s LLC, 2019 WL 13194255,
at *3—-6 (W.D. Tex. Nov.‘ 7, 2019) (granting Plaintiff’s motion to remand finding the

petition stated a plausible claim against the nondiverse defendant employee by



alleging the employee’s incorrect stacking of boxes created the danger that injured
the plaintiff).

The Court finds that Ruiz has plead sufﬁcient‘factual éontent that allows the
court to draw an inference that thére is a possibility that Coleman is liéble to Ruiz in
his role as an employee at the Premises by creating tﬁe pool of water on which Ruiz
slipped. First, Ruiz’s petition establishes that Coleman was an employee at the
Premises.! Second, Ruiz alleges that Coleman was operating and controlling a metal
cart that had Been leaking water for some time, and knew or should have known of
the conditions of the Premises and the dangers it presented.2 Third, Ruiz alleges that
Coleman created a dangerous condition on fhe premise and failed to remedy or wérn
others of the dahgerous condition, negligently breaching his‘ duty of care.’ Ruiz
contends that based on the foregoing, Coleman was not improperly joined because
Ruiz’s petition states a plausible claim he breached an independént duty of care by
creating a dangerous condition and not remedying it. Defendants do ndt contest any

portion of the facts alleged in Ruiz’s petition. Based on the foregoing, the

! Plaintiff’s Original Petition, Document No. 1, Exhibit A at § 5.2.
2 Plaintiff’s Original Petition, Document No. 1, Exhibit A at  5.3.

3 Plaintiff’s Original Petition, Document No. 1, Exhibit A at 7 6.2.



Court finds that Defendants have failed to demonsrate there is no possibility of
recovery by Ruiz égainst Cc;leman, as is required by the Fiftﬁ Circuit.

There is no oth_ef means for this» Court to assert subject matter_jurisdictibn over
this case. Having cqnsidered Defendants’ assertion of imprdper joinder and
establishing that the non-diverse Coleman was pfoperly joined in this action; the
Couﬁ notes that Colem‘an’s, inclusion as a defendant d‘estroysithe ’c'omplete diversity
necessary to maintéin jurisdiction. The Court also notes there is no other basis for
federal subject matter jurisdiction. Accordiﬁgly, Ruiz’s motion to remand this action |

to the Harris Cqunfy District Court for the 165th Judicial District is graﬁted.

- IV. CONCLUSION

Accordingly, the Court hereby |

ORDERS that Plaintif’s Motion to Remaﬁd (Document No. 4) is
GRAN TED. This case is hereby REMANDED to the Harris County District Court
for the i65th Disfrici:Q | o | N

SIGNED .‘_'at Houston,Textéls'? on i:his ZF day of Aﬁgust, 2024.

T DAVID HITTNER
United States District Judge




