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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

MARTIN VILLARREAL, et al,

Plaintiffs,

VS. CIVIL ACTION NO. L-03-11

THE CITY OF LAREDO,et al,

w) W W W W W W W

Defendants.

OPINION AND ORDER

Now pending is a motion by Defendants the City airddo and Laredo
Affordable Housing Corporation to strike Plaintiffexpert witness Rodolfo Salinas.
[Dkt. No. 204]. After the Court ordered that sunbtion be submitted on an expedited
basis, [Dkt. No. 205], Plaintiffs timely filed aggonse in opposition, [Dkt. No. 206].
Having considered the particular facts and circamst of this case and the governing
law, the Court noDENIES such motion.

l. RELEVANT FACTS AND PROCEDURE

This lawsuit, pending before the Court for overefiyears, concerns defects in
housing constructed by Defendants and sold to fffain Plaintiffs’ sole remaining
cause of action is for breach of contracThe Court has previously found that triable
issues of fact remain as to: (1) whether Plairitiifsmes are defective, i.e., in breach of
the common-law implied warranty of good workmanst{) whether Defendants have
adequately repaired defects to Plaintiffs’ homesid a3) whether Defendants’

substandard construction of the homes has causethpent diminution in the value of

! The Court has previously noted that the sole reimgiclaim has “languished” on the Court’s doclat f
several years. [Dkt. Nos. 133 at 11, 142 at 2].dénying a request for an extension by Mr. Madriga
file a supplemental briefing, the Court stated @vémber 19, 2007: “If the case is ever to be reshlthe

parties must adhere to the Court’s deadlines.”t.[Nk. 142 at 2].
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the homes. [Dkt. Nos. 133, 152 at 8-15]. The €Coeoently granted leave for the parties
to conduct additional discovery in light of suchiding. [Dkt. No. 198]. The parties
were also granted leave to designate fact and experesses. Plaintiffs’ deadline to
designate such witnesses was June 30, 2008. DRefehdieadline to designate rebuttal
witnesses falls on July 30, 2008Trial is slated to begin on October 27, 2008.

On June 30, 2008, Plaintiffs designated Rodolfan8al as their expert witness
regarding diminution of value. [Dkt. No. 201]. aitiffs did not include a report from
Mr. Salinas, but rather, requested leave to fileréport approximately two weeks later.
[Dkt. No. 202]. The Court denied this requestk{No. 203]. Defendants then filed the
current motion to strike. [Dkt. No. 204].

Il. DISCUSSION

A. The Parties’ Arguments

Defendants contend that because Plaintiffs faitlegrovide the required expert
report on June 30, 2008, Plaintiffs’ deadline tgigeate experts, Mr. Salinas should be
stricken as an expert. [Dkt. No. 204 Y 6]. Defartd contend that Plaintiffs failed to
comply with the Court’s April 7, 2008 Schedulingder, and thus have violated Federal
Rule of Civil Procedure 37(b). Defendants alsouarghat Plaintiffs failed to fully
comply with Federal Rule 26(a)(2)(B), which regsithat an expert’s report be furnished
at the time a party designates an expert. Defdaadamtend that they will not know the
basis of Mr. Salinas’s testimony, nor will they &ae to challenge his credentials. [Dkt.

No. 204 | 7]. Defendants contend that Plaintifhsl ladequate time to retain an expert

2 The Court stated: “Plaintiffs and Defendants nfilstreports from any newly designated expertsieat]
in strict accordance with the Discovery Plan inelddvith this Order, by the Plaintiffs’ and Defent&n
respective deadlines.” [Dkt. No. 198 at 2].
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and conduct inspections of the homes in advan¢keofune 30 deadline, as Defendants
have done. Ifl. 11 8-9].

Plaintiffs argue that Mr. Salinas’s testimony “@iable and will be helpful to the
jury.” [Dkt. No. 206 § 5]. Moreover, such testimo‘is imperative to the Plaintiffs’ case
since it may be the only means of recovery of dawag..” [d.]. Plaintiffs contend
that Defendants will not be prejudiced if Mr. Sakntestifies, and also claim that
Plaintiffs have good cause for failure to file Mhalinas’s report by the Court’s deadline.
[Id.]. Regarding cause for the delay, Plaintiffs cadtéhat their limited financial means
has made retaining an expert difficult. [Dkt. Ne@6 1 21-22]. Plaintiffs indicate that
the report could be provided within 10 working dayfsJuly 8, 2008. By Plaintiffs’
calculations, this means by July 18, 2008. Howetregre are five working days in a
week. Thus, the report would more likely first fgady on July 22, 2008, or just eight
days before Defendants’ deadline to designate tabwitnesses and reports.

Moreover, Plaintiffs aver that “[tjo exclude the pext's testimony would be
tantamount to dismissal of the Plaintiffs’ claimgDkt. No. 206  24]. Exclusion of the
testimony would, goes the argument, amount to atremre sanction, which is
unwarranted given Plaintiffs’ justifiable delayld] § 26]. Additionally, there would be
little prejudice to Defendants, given that the idlynof the witness and the topic of his
testimony are known. Id. § 28]. Next, Plaintiffs contend that whateverdsdip is
caused by the late designation can be cured bptancance, if such is necessaryd. [1

32-36)3

% Plaintiffs’ brief devotes considerable attentian Defendants’ alleged dilatory conduct and failtme
comply with the disclosure requirements of Rulea2@) in the course of this litigation. This cowtlis
not relevant to the only issue the Court is cutyegnaluating: whether Mr. Salinas may testifyratlt
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B. Disclosure Under Rule 26

Federal Rule of Civil Procedure 26(a)(2) concenssldsure of expert testimony.
Under Rule 26(a)(2)(A), “a party must disclose e bther parties the identity of any
witness it may use at trial to present evidencesui@deral Rule of Evidence 702, 703,
or 705.” It is undisputed that Plaintiffs compliedth this subpart of the Rule by
designating Mr. Salinas as their expert witnessliomnution of value on June 30, 2008.
The current dispute centers on the requirementardety the expert's report. These
requirements for disclosure of a written reportseeforth in Rule 26(a)(2)(B):

(B) Written Report Unless otherwise stipulated or ordered by thatcohis

disclosure must be accompanied by a written repprepared and signed by

the witness—if the witness is one retained or dmadly employed to provide

expert testimony in the case . . . . The reporttroostain:

(i) a complete statement of all opinions the expegimess will express
and the basis and reasons for them;

(ii) the data or other information considered bg Witness in forming
them;

(i) any exhibits that will be used to summarizesapport them;

(iv) the witness’s qualifications, including a lisf all publications
authored in the previous 10 years;

(v) a list of all other cases in which, during ttrevious four years, the
witness testified as an expert at trial or by déms and

(vi) a statement of the compensation to be paidtiier study and
testimony in the case.

Furthermore, Rule 26(a)(2)(C) requires that sudtldsures be made “at the
times and in the sequence that the court ordeRule 26(a)(2)(D) states that “[t]he

parties must supplement these disclosures wherreequnder Rule 26(e).”
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C. Consequences of Failure to Comply

“If a party fails to provide information or idenyifa witness as required by Rule
26(a) or (e), the party is not allowed to use thiirmation or witness to supply evidence
on a motion, at a hearing, or at a trial, unlessftilure was substantially justified or is
harmless.” Fed. R. Civ. P. 37(c)(1). The Fiftma@it in Sierra Club, Lone Star Chapter
v. Cedar Point Oil Cq.73 F.3d 546 (5th Cir. 1996), discussed in detdiken it is
appropriate to strike a timely designated expertf&lure to provide an expert report.
There, the District Court’'s discovery order reqdir¢ghat expert reports be filed
simultaneously with the parties’ designation ofextg. 73 F.3d at 571. Thus, the parties
were required to give “detailed and complete” répdo allow the other side to prepare
for trial; “sketchy and vague” information would tr&uffice. Id. (quoting Fed. R. Civ. P.
26, adv. comm. notes). Defendant Cedar Point @Iy @rovided summaries of its
experts’ opinions in outline form, and in one cgs®yided only a list of topics a certain
expert would opine upon at trial, but disclosedenoh the expert’'s actual opinionsd.
The court held that Cedar Point failed to complyhwis initial disclosure requirements;
its efforts to later supplement the reports didneotedy this shortcomingd.

Next, in determining whether it is proper to ex@udn expert witness as a
sanction for failure to obey a discovery order, rt®un the Fifth Circuit must consider:
“(1) the importance of the witnesses’ testimony;tfe prejudice to the opposing party of
allowing the witness to testify; (3) the possilyildf curing such prejudice by granting a
continuance; and (4) the explanation, if any, tog party’s failure to comply with the
discovery order.” Sierra Cluh 73 F.3d at 572 (citations omitted). In lieu atkiding

the witness or information, a court may, on motama after giving an opportunity to be
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heard, order payment of attorney’s fees causedéydilure, or apply a range of other
sanctions as the court deems appropriate. FedivkP. 37(c)(1)(A)-(C).

The Fifth Circuit inSierra Clubupheld the district court’s order striking Cedar
Point Oil's experts.Id. The expert testimony was “unimportant” to CedamP Oil’s
case, and while the prejudice to the opposing pagy mild and curable by granting a
continuance, to grant a continuance would remoges#mnction for failure to comply with
the discovery orderld. at 573. Moreover, Cedar Point Oil did not presepiersuasive
justification for its delay: the company had be&rage of the issues for which it retained
experts since the filing of the suit, meaning itlebhave had over nine months to solicit
experts and prepare reportdd. Thus, the failure to prepare any reports at abw
inexcusable.ld.

The Fifth Circuit has recently indicated, howewbagt district courts should think
twice before striking an expert for failure to cdmnpvith a pretrial order. IrBetzel v.
State Farm Lloyd’s480 F.3d 704, 709 (5th Cir. 2007), the Circuiirid an abuse of
discretion when the district court struck an untyneesignated expeft. The plaintiff
disregarded the court’s requirement of “strict ctiame” with the order and designated
two experts several months late, and offered néaespion for this failure.ld. at 706-07.
Nevertheless, the Circuit emphasized that the éxpstimony was “essential” to the
plaintiff's case: without it, the plaintiff couldot prove damages and could not withstand
summary judgment.ld. at 707. Moreover, the prejudice to the defendead mild, as

the defendant was aware only eleven days aftedesgnation deadline that the experts

* TheBetzelpanel was applying a different test than thafaeh in Sierra Club when failure to designate
a witness altogether should lead to exclusion. elyndesignation of a witness without an accompamyin
report intuitively appears to be a lesser evil tif@iture to designate altogether; therefore, therCuwill
treatBetzelas highly persuasive authority.
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would be called to testifyld. at 708. Such mild prejudice could be cured easihjile a
continuance does not punish or deter future dyab&havior, it “is the preferred means
of dealing with a party’s attempt to designate @&ness out of time.” Id. (quotation
omitted).

D. Application

Here, Plaintiffs designated Mr. Salinas on the Idmare deadline, but failed to
provide a report as required by the Court’s Orahel Rule 26(a)(2)(B). Thus, like Cedar
Point Oil, Plaintiffs have not complied with an égft discovery order.SeeSierra Cluh
73 F.3d at 571. While Plaintiffs’ counsel filednaotion for an extension of time to
provide the report, it is dismaying that Plaintiftsounsel elected to wait until the
eleventh hour—6:30 pm on the day of the deadlinedeat®o. Cf. Dkt. No. 198]. This
is despite the fact that for months, counsel hal@dao obtain an expert and would
certainly have known that compliance with the disare deadline would not be feasible.
Apparently, counsel thought that it would be betiteask forgiveness than permission for
his tardiness. Moreover, this is not the firstaithat counsel has asked for a last-minute
extension. $eeDkt. No. 142 at 2]. Given that counsel’s failuseclear, the question
becomes what sanction is appropriate.

Mr. Salinas is Plaintiffs’ sole expert witness refjag diminution in the value of
their homes. Given that this matter is at the adr@laintiffs’ theory of recovery, this
testimony is highly importantCf. Sierra Cluh 73 F.3d at 573. Without it, it will not be
possible to establish damages, meaning exclusiandv@mount to a case-dispositive
ruling. SeeBetze] 480 F.3d at 709. The first factor therefore asigh Plaintiffs’ favor.

Regarding the second factor, Defendants may indgpdrience prejudice in attempting
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to rebut Mr. Salinas’s opinions—especially if tleport is not available until only a few
business days before Defendants’ expert disclosi@&dline. On the other hand,
Defendants indicate that their expert has substantompleted his report. Therefore,
the Defendants would need additional time chieflyrébut Mr. Salinas’s opinions.
Given the Court’s previous emphasis on adheringcteeduling orders, a continuance is
highly undesirable—and would neither punish Pl#sitifailure nor deter future delays.
Cf. id.; Hamburger v. State Farm Mut. Auto. Ins. C861 F.3d 875, 884 (5th Cir. 2004)
(“Because of a trial court’s need to control itkiet, a party’s violation of the court’s
scheduling order should not routinely justify a tonance.”). While a continuance
should not be “routine,” the Fifth Circuit instrgdhat it is a “preferred means” of dealing
with an untimely designationSeeBetze] 480 F.3d at 708. The Circuit Betzeldoes
acknowledge that its precedents are lacking inistarecy. Nevertheless, it appears that
a court must be especially wary if striking an expell prevent a party from presenting
its case altogether. The Court can only conclbd the third factor is neutral, or best,
weighs slightly in favor of a limited continuanceeo striking Mr. Salinas outright.

Finally, regarding Plaintiffs’ explanation for theardiness, the Court finds that
Plaintiffs’ failure to comply with the deadline waither “substantially justified” nor
“harmless.” SeeSierra Cluh 73 F.3d at 572; Fed. R. Civ. P. 37(c)(1). Colums#icates
that Plaintiffs were unable to retain an expertdeveral months because of their limited
financial means. While this is somewhat understhie] the case was filed over five
years ago, and Plaintiffs acknowledge that theyehgleaded that they are entitled to
damages for diminution of value since April 30, 200[Dkt. No. 206 18]. Plaintiffs

contend that their tardiness should be excusedgtiriengthy bankruptcy stay, lack of
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formal discovery, ongoing repairs, and absenceiloigs from the Court on the viability
of Plaintiffs’ legal theories until early 2008Id[ 17 18-23]. The Court is not persuaded.
The circumstances of this case did not prevenn#ffsi from ascertaining what damages
they believed they were entitled to for the longrtediminution in value of their own
homes. These circumstances also do not excusgifdaicounsel’s failure to inform the
Court or opposing counsel of the lack of a compketpert report in advance of the
deadline. The Court had already indicated theforild require “strict” compliance with
the latest Scheduling Order. [Dkt. No. 198 atex alsdkt. No. 142 at 2].

The first and second factors militate against sigkMr. Salinas as Plaintiffs’
experts. The third factor is neutral, or weighghgly in favor of a limited continuance.
The fourth factor weighs in favor of striking Mraléhas. On balance, the Court believes
that prohibiting Mr. Salinas from testifying willebtoo harsh a sanction, and will unduly
punish the Plaintiffs for counsel’s error. Pldistishall file Mr. Salinas’s complete report
no later than July 18, 2008. Plaintiffs will na bllowed to supplement such repddee
Betze] 480 F.3d at 709. Defendants shall file their axpert reports by July 30, 2008.
However, Defendants may supplement their expexrtepuntil August 15, 2008. The
Court will also consider further sanctions at aidaflate for Mr. Madrigal’s failure to

adhere to the Court’'s Scheduling Ord8eeFed. R. Civ. P. 37(c)(1)(A)-(C).
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lll.  ORDER

Defendants’ Motion to Strike, [Dkt. No. 204], BENIED. Plaintiffs shall file
Mr. Salinas’s report no later than July 18, 20080 supplements to the report will be
allowed. Defendants shall designate their expanis file a report on July 30, 2008.
However, Defendants may supplement such reportudimg to rebut Mr. Salinas’s
opinions, until August 15, 2008.

IT IS SO ORDERED.

SIGNED this 11th day of July, 2008.

W\M

Micaela Alvarez
United States District Judge
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