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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

MARICELA ARREDONDO, et al,

Plaintiffs,

VS. CIVIL ACTION NO. L-05-191

RICK FLORES, et al,

w W W W W W W

Defendants.

OPINION AND ORDER

Pending before the Court is Defendant Webb Coutitgri8 Rick Flores’ and Webb
County’s Objection to Magistrate Judge’s Rulindk{. No. 143]. By such filing, Defendants
object to United States Magistrate Judge AdrianaeAtlores’s Ruling granting in part and
denying in part Defendants Webb County Sheriff Ritdres’ and Webb County’s Motion and
Notice of Motion to Strike Plaintiffs’ Pleadings drResponses and Motion for Sanctions for
Failure to Comply with Court Order (“Motion to $te”), [Dkt. No. 122], and Defendants Webb
County Sheriff Rick Flores’ and Webb County’'s Fitnended Motion for Sanctions for
Plaintiffs’ Failure to Comply with Court Orde(“Amended Motion”), [Dkt. No. 136]. For the
reasons stated herein, the CAA@CEPTS in part andREJECTS in part the Magistrate Court’s

dispositions.

! Generally, an amended pleading replaces an epliiading. See BLACK’S LAW DICTIONARY 1191(8th ed. 2004).
Once an amended pleading is filed, it would be uassary to rule on the earlier pleading. Here otfiginal and
amended motions were both considered and ruled bgaihe Magistrate. Neither party made any obpecto
consideration of both motions. Therefore, this €mill treat the amended motion as a second opleupental
motion for sanctions.
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BACKGROUND

A. Relevant Facts

This case involves a suit filed pursuant to 42 0.§ 1983 to recover damages and
equitable relief for alleged violations of Plaifgif First Amendment rights of free speech and
association by Defendants. [Dkt. No. 110 { 2JairRiffs are fifty (50) former employees of the
Webb County Sheriff's Department whose employmetdtionships with Webb County, Texas
ended on December 31, 2004 by notice of terminatielivered by Sheriff-elect Rick Flores.
[Id.]. Defendants are Webb County Sheriff Rick Flofddores”) and Webb County, Texas.
[Id.]. Plaintiffs contend that their employment withe¥db County was terminated on December
31, 2004 because they supported Flores’ opponerihenWebb County Democratic Party
primary election. Ifd. 1 5(A)(i)]. Alternatively, Plaintiffs contend thaheir employment was
terminated because they failed to support the Eloaadidacy. 1fl.].

On January 29, 2007, Defendants served their Reguest for Production, Admissions,
Interrogatories, and Depositions on Written Ques{i®WQ”) on Plaintiffs’ attorney, Mr. John
Judge. $ee Dkt. No. 143 | 3]. After receiving an extensiontiafie from Defendants, Plaintiffs
responded on March 9, 20071d.[1 3]. Claiming that Plaintiffs’ discovery respesswere
deficient, Defendants served Plaintiffs’ counsethwseveral written requests to confer and to
cure such deficiencies.Id 1 4]. As a result of Plaintiffs’ continuous fakuto cooperate,
Defendants filed a Motion to Compel Plaintiffs t@dpond to Defendants’ First Request for
Production, Admissions, Interrogatories, and DW(@kt. No. 103]. On October 16, 2007, the
Magistrate Court granted Defendants’ motion in pamdering Plaintiffs to comply within twenty
days of that order, i.e., on November 5, 2007. t[Dlo. 118]. Plaintiffs failed to comply within

the established deadline, and despite an additaitexhpt to confer with Plaintiffs on November
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19, 2007, Plaintiffs again failed to respond. Actogly, Defendants filed a Motion to Strike
and for Sanctions on November 21, 2607Dkt. No. 122]. In their motion, Defendants (1)
contend that Plaintiffs’ actions have prejudicedfddeants’ ability to meet Court-ordered
deadlines and to properly prepare their defengeslédm that Plaintiffs have intentionally misled
both defense counsel and the Court to believeRtantiffs had fully complied when, in fact,
Plaintiffs knew they had not; and (3) request manesanctions in the amount of $7,500.00 in
attorney’s fees as the reasonable and necessasyagseciated with Defendants’ Motion to
Compel and Motion to Strike and for SanctiGngdkt. No. 122-2 {1 5, 8(c)].

Thereafter, Defendants filed their First Amendedtibio for Sanctions for Plaintiffs’
Failure to Comply with Court Order, requesting aidtial monetary sanctions in the amount of
$1,500. [Dkt. No. 136]. The Magistrate Court heard oral arguments for batitions on
February 19, 2008 (hereinafter, “Hearing”) and éskuts ruling on June 25, 2008, granting in
part and denying in part Defendants’ request. [DM0. 141]. In the pending motion,
Defendants object, in part, to the Magistrate Csuttling.

Il. STANDARD
A. Standard of Review
A district court judge may reconsider any pretndtter not dispositive of a party’s claim

or defense that is pending before the court tmaagistrate judge has ruled on “where it has been

2 This motion is entitled “Defendants Webb Countyeifi Rick Flores’ and Webb County’s Motion & Noécof

Motion to Strike Plaintiffs’ Pleadings and Respased Motion for Sanctions for Failure to ComplythwCourt

Order.” Contemporaneously therewith, Defendamési fiDefendants Webb County Sheriff Rick Florestlaiebb

County’s Motion to Strike and for Sanctions for iRtifs’ Failure to Comply with Court Order.” Thisecond
motion, Docket No. 122-2, appears to be a briefupport of the first motion, Docket No. 122, yehist identified

as a brief. If a brief, it does a poor job of gnglthe Court through the motion, Docket No. 122.a separate
motion, it was not addressed by the Magistrate Colip the extent that this Court finds it neceggarconsider
Docket No. 122-2, it will treat it as a brief.

® Plaintiffs filed a response to that motion but dilin an untimely manner—eleven days after thenssgion date.
[See Dkt. No. 131; S.D. Tex. Loc. R. 7.3]. Defendaritss objected to Plaintiffs’ response, arguing thabould be
disregarded for all purposes. [Dkt. No. 131].
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shown that the magistrate’s order is clearly erooise or contrary to law.” 28 U.S.C.
8 636(b)(1)(A); Fed. R. Civ. P. 72(a). If a patitpely objects to the Magistrate Judge’s findings
as to a dispositive motion, the district court shadke a de novo determination of any part of the
magistrate judge’s disposition to which a propgeotion is made. Fed. R. Civ. P. 72(b)(3); 28
U.S.C. 8§ 636(b)(1). “The district judge may accemject, or modify the recommended
disposition; receive further evidence; or turn theatter to the magistrate judge with
instructions.” Fed. R. Civ. P. 72(b)(3).

B. Legal Standard for Sanctions

Federal Rule of Civil Procedure 37 allows a coarinipose sanctions on a party and/or
on party’s counsel for failure to make disclosureso cooperate in discovery. If a party fails to
obey an order to provide or permit discovery, idahg a court order compelling disclosure or
discovery pursuant to Rule 37(a), the court mayiib“the disobedient party from supporting
or opposing designated claims or defenses, or fmiraducing designated matters in evidence,”
and “strike pleadings in whole or in part.” Fed.@v. P. 37(b)(2)(ii) and (iii). In lieu of, oni
addition to the aforementioned sanctions, “the tonust order the disobedient party, the
attorney advising the party, or both to pay thesoeable expenses, including attorney’s fees,
caused by the failure, unless the failure was subisily justified or other circumstances make
an award of expenses unjust.” Fed. R. Civ. P.)8ZJ{L).

The purpose of sanctions is not just to penalizesghparties or individuals whose
conduct may warrant a sanction, but also to secampliance with, and deter violation of,
discovery rules and court orderdlational Hockey League v. Metropolitan Hockey Club, Inc.,
427 U.S. 639, 643 (1976). The district court hasatl discretion to impose sanctions on

uncooperative litigants to redress abusive litmatpractices. Carroll v. Jaques, 926 F. Supp.

4121



1282, 1291 (E.D. Tex. May 21, 1996§e also Diaz v. Southern Drilling Corp., 427 F.2d 1118,
1126 (5th Cir. 1970)¢Garcia v. Victoria Independent Sch. Dist., No. 75-V-11, 1978 U.S. Dist.
LEXIS 16423, at *21 (S.D. Tex. July 24, 1978). Hmer, sanctions must be tailored to fit the
particular wrong. Thomas v. Capital Security Services, 836 F.2d 866, 877 (5th Cir. 1988).
“[T]he district court should carefully choose saons that foster the appropriate purpose of the
rule [namely, the source of the sanctioning powaghending upon the parties, the violation, and
the nature of the caseld.

1. DISCUSSION

Defendants request that the Court take judiciataatf the entire contents of the Court’s
file in this cause and particularly, docket numbE2®, 133, 134, 136, and 139. [Dkt. No. 143
1 9]. Judicial notice as to these filings is hgreken.

Defendants request the Court to impose sanctioms Ufaintiffs and also to award
Defendants $9,000 in attorney’s fees for Plairtiftsitinuous and willful refusal to follow Court
orders and for Plaintiffs’ pattern of contumaciasnduct which allegedly continues to prevent
Defendants’ timely and appropriate preparation tftal. [Dkt. Nos. 122-2 § 4; 143 at 8].
Defendants’ request for attorney’s fees is dividtedhe following manner: (1) $7,500 as the
reasonable and necessary attorney’s fees assoeidtedefendants’ Motion to Compel and
Motion to Strike and for Sanctions, [Dkt. No. 122F3(c)]; and (2) an additional $1,500 for the
reasonable and necessary attorney’s fees assocmtbdDefendants’ Reply to Plaintiff's
Response to Defendants’ Traditional Motion for SuamynJudgment and Defendants’ First

Amended Motion for Sanctions, [Dkt. No. 136 § 1{(c)

5/21



A. Failure to Dismiss Frivolous Pleading of Plainfif Jesus Dominguez

Defendants first argue that the Court should avthesm attorney’s fees as monetary
sanctions against Plaintiffs for failing to dismifise frivolous pleading of Plaintiff Jesus
Dominguez. [Dkt. No 143 § 10(a)]. At the hearidgfense counsel pointed out that Plaintiffs’
counsel knew for eight months that Plaintiff JeBasninguez had a frivolous lawsuit, but failed
to notify defense counsél.[See Dkt. No. 141 at 3]. At that time, Plaintiffs’ cosel did not
directly address that allegation, but rather meregponded that he had prepared a stipulation of
dismissal and was waiting for Dominguez to sign[i&ee id.]. The Magistrate Court ordered
Dominguez to file a stipulation of dismissal witlien (10) days of its June 25, 2008 order, but
did not impose any sanctiondd.]. However, the Magistrate Court admonished Piiégnthat if
Dominguez failed to file the stipulation within tiggven time frame, the Court would consider
further sanctions. [Dkt. No. 141 at 3-4]. Pldintiesus Dominguez filed a Stipulation of
Dismissal of claims on July 7, 2088[Dkt. No. 146]. The stipulation met the requiemts of
Federal Rule of Civil Procedure 41(a), therefollgeitame effective upon filing.

Although neither party has objected to this portad the Magistrate’s order, the Court
nonetheless vacates such order. A stipulation fgoduntary agreement between opposing
parties . . ..” BACK’SLAw DICTIONARY 1455(8th ed. 2004). A court therefore cannot order a
party to voluntarily agree to a dismissal. Undertain circumstances, the Magistrate Judge

could have imposed a filing deadline after whidhthie action was not dismissed, the Court

* Although Dominguez, like the other Plaintiffs, eiéed a notice of termination on December 31, 2@0dppears
that he was reinstated after the current lawsudt filed.

® Both parties’ counsel signed the stipulation aguied by Federal Rule of Civil Procedure 41(a); tefense
counsel indicated that she was doing so subjebefendants’ motion for sanctions and attorney’s fiee filing of
frivolous lawsuit on appeal from the Magistrate @suorder. [Dkt. Nos. 146, 146-2 at 3-4]. Howeueecause the
stipulation met the requirements of Rule 41(apeitame effective upon filing. Defense counsel, steelwished to
preserve her objection to the Magistrate Courttleorcould have chosen not to stipulate to the idisath
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could take further action, but it was clearly irroerto order the filing of a stipulation of
dismissal. Therefore, that portion of the Magi®tisaorder isVACATED .

Defense counsel now argues that the Court shaulgbse sanctions on Plaintfffs
because Plaintiffs’ counsel, at the time of theringa had known for more than eight months
that Dominguez had filed a frivolous lawsuit givérat he remained employed with the Webb
County Sheriff's Department in contravention of iRléfs’ pleadings. [Dkt. No. 143 § 10(a)].
Thus, Defendants claim that Plaintiffs should bactaned for their blatant filing of the
frivolous lawsuit and for their failure to addresss issue without court intervention despite
repeated requests.

Monetary sanctions for filing and/or maintainingfravolous lawsuit are appropriate
under Federal Rule of Civil Procedure 11. Rulegfdvides in relevant part that “by presenting
to the court a pleading, written motion, or othapgr—whether by signing, filing, submitting, or
later advocating it"—an attorney certifies thatth@ best of his or her knowledge, information,
and belief, such document is not being presentedroimproper purpose, “such as to harass,
cause unnecessary delay, or needlessly increaseo#iteof litigation . . . [and] the factual
contentions have evidentiary support . . ..” FdCiv. P. 11(b).

The Court will not award Defendants monetary samstias to this issue for several reasons.
First, this issue was not presented in either tlodidvi to Strike or in the amended motion. It
was not even mentioned in Defendants’ brief. papntly first surfaced at the hearing before
the Magistrate Court. Even had it been broughinugny of these pleadings, Defendants have
not properly made a motion for sanctions regarddmminguez’s allegedly frivolous lawsuit.

Rule 11 specifically requires that a motion for dans “must be made separately from any

® Defendants do not specify against which Plaintifie sanctions should be awarded, apparently biralh
Plaintiffs for Jesus Dominguez’s abuse.
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other motion and must describe the specific conthatt violates Rule 11(b).” Fed. R. Civ. P.
11(c)(2). In their objections to the Magistrateiding, Defendants group this request for
monetary sanctions with their request for sanctfonsion-compliance with discovery requests.
However, Rule 11 specifically states that “[t]hider does not apply to disclosures and discovery
requests, responses, objections, and motions lRules 26 through 37.” Fed. R. Civ. P. 11(d).
As such, Defendants’ objection is deficient. Moo defense counsel fails to quantify the
expense incurred with regards to this issue, pdatity in light of the fact that Dominguez is one
of fifty plaintiffs. Additionally, no evidence wasffered in support of Defendants’ oral request
for sanctions on this issue. Based on the recefdré this Court, the Court is unable to even
determine whether the pleading is in fact frivolodanally, as the Court has previously noted,
the Magistrate Court erred in ordering Plaintiff rDioguez to file a stipulation of dismissal
within ten (10) days of its order. Accordinglytredugh the CourACATES the Magistrate
Court’s order on this issue, the CoMENIES Defendants’ request for monetary sanctions as to
this issue.

B. Failure to Answer DWQ #21 by Plaintiffs Marco Dominguez and Manuel F.
Gaytan

Defendants next argue that the Court should stike attempts on behalf of Plaintiffs
Marco Dominguez or Manuel F. Gaytan to answer DVWAQ &nd grant Defendants attorney’s
fees as monetary sanctions against Plaintiffsdurie to comply with a court order. [Dkt. No.
143 1 10(b)].

On October 16, 2007, the Magistrate Court grantedemddants’ Motion to Compel.
[Dkt. No. 103]. The Magistrate thus ordered PieimtMarco Dominguez and Manuel F. Gaytan
to serve Defendants with their answers to DWQ #&iich asked: “Have you applied for any

employment since you were not rehired by Webb GoGheriff Rick Flores? If so, please list
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the dates and the employment for which you apgli¢dkt. No. 118 T I(A)(iv)(c)(3)]. Plaintiffs
failed to comply with this order. Defendants suhssntly requested the Court to prohibit these
Plaintiffs from using their efforts to obtain empioent as evidence to support their claims or
defenses or introduce that information into evidenc|[Dkt. No. 122-2 § 8(iii)) at 6-7].
Defendants also requested the Court to strike amthdr attempts by these Plaintiffs to
supplement their answers and allow Defendantsedlentiffs’ failure to answer as evidence of
their failure to mitigate their damagesdd.]

Plaintiffs recognized their failure to respond mdéeyond the established deadline, but
attempted to compromise by stating that these #ffainvould “not seek to prove up injury to
their future earning capacity absent additionalvéeaf court to supplement their discovery
responses, and actual pre-trial supplementatiorthef pertinent discovery responses to the
Court’s satisfaction.” [Dkt. No. 131 T 7]. The Hlstrate Court subsequently granted these
Plaintiffs ten (10) additional days to serve themiswers on Defendants with the admonishment
that failure to do so would result in the automatitking of any further attempts by Plaintiffs to
supplement their answers. [Dkt. No 141 at 5-6].

Defendants now argue that Plaintiffs’ failure tomply with the original discovery
deadline, the extended deadline, more than sixagpattempts by defense counsel at resolving
this—and other issues—without Court interventiomd athe Magistrate Court’s order on
Defendants’ Motion to Compel, is clear evidencehwse Plaintiffs’ failure to comply. [Dkt.
No. 143 1 10(b)]. Accordingly, Defendants requést Court to strike any further attempts by
these two Plaintiffs to supplement their answerd #rat they be prevented from using any

efforts to obtain employment as evidence to suppeit claims or defensesld]].
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If a party fails to obey an order to provide disegy the Court may prohibit the
noncompliant party from supporting or opposing dgeated claims or defenses, or from
introducing designated matters into evidence. RedCiv. P. 37(b)(2)(A)(ii). The Court may
also order the noncompliant party, his attorney,both, to pay the reasonable expenses,
including attorney’s fees caused by the failurdes® the failure was substantially justified or
other circumstances make an award of expensesturijad. R. Civ. P. 37(b)(2)(C).

The Court believes that these Plaintiffs have haficeent opportunities to cure their
own discovery deficiencies. It is baffling to t@®urt that these Plaintiffs have been unable to
provide an answer to a simple question in over @8@s. These Plaintiffs have been given
numerous opportunities to comply, and have disaghevery single one of them. Accordingly,
the Court orders that any further attempts by BEfsivlarco Dominguez and Manuel F. Gaytan
to supplement their answers to DWQ #21 shalSB&®ICKEN. Furthermore, these Plaintiffs
shall not be allowed to oppose any defense thatfthied to mitigate their damages.

The Court also believes that payment of attornésgs is warranted here. There is no
indication that such failure to answer was subshintjustified, or that other circumstances
would render an award of expenses unjust. Rulb)@)(C) specifically indicates that when a
party fails to comply with a court order, monetaanctions may be awarded instead of or in
addition to sanctions prohibiting the disobediemirty from supplementing their discovery
disclosures and introducing designated mattersvideace. Accordingly, the disobedient
parties—Plaintiffs Marco Dominguez and Manuel Fytaa, areORDERED to pay defense
counsel reasonable attorney’'s fees and expensesweuer, this amount is limited to the
expenses and fees incurred as a result of thesePtaiatiffs’ failure to comply with this

particular discovery request. To the extent pdssibefense counsel shall submit to the Court a
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detailed breakdown of the expenses incurred arsllfgied with regards to this issués such,
the CourtREJECTS the Magistrate Court’s disposition aBiRANTS Defendants’ request as to
this issue.

C. Failure to Respond to Request for Admission

Defendants next claim that the Court should awaeint attorney’s fees as monetary
sanctions for the failure of Plaintiffs Carmen Matédo, Jorge Moreno, Jr., and Ricardo Walker
to answer a request for admission addressing thleng with the Equal Employment
Opportunity Commission” (hereinafter “EEOC”). [DRio. 143 { 10(c)].

On October 16, 2007, the Magistrate Court orderédPkaintiffs to respond to the
following request for admission: “Plaintiff did hoomplain about a retaliatory firing in his/her
complaint to the [EEOC].” [Dkt. No. 118 1 I(C)(ix) Plaintiffs initially objected to this request
on relevancy grounds.&eid.]. Defendants countered that Plaintiffs’ failucedomplain about
retaliation in their EEOC complaint, which was dilbefore the current lawsuit, is admissible
impeachment evidenceSdeid.]. The Magistrate Court subsequently indicated this request
for admission “is relevant to the parties’ claimea the existence of such an EEOC complaint
would support Plaintiffs’ claim that a retaliatdiging occurred.” [d.].

Plaintiffs did not timely object to the Magistrageruling. Nonetheless, Plaintiffs
subsequently raised their objection to the releyasfcsuch evidence, arguing that this case is
based solely on First Amendment retaliation, arat the EEOC lacks jurisdiction over First
Amendment claims. [Dkt. No. 131 § 9]. Howevercdogse no timely objection was made, the
Magistrate’s order became final. Plaintiffs theref were under court order to answer this

request for admission, or suffer the consequehces.

"In its June 25, 2008 order, the Magistrate Coartddl Defendants from using as evidence Plaintiésponses (or
lack thereof) to this Request for Admission. Alilgh now moot, the Magistrate’s order prohibitingf@w®lants
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Defendants now seek dismissal of these Plaintdfaims due to Plaintiffs’ failure to
answer this request for admission. Plaintiffs dledid not answer originally, instead raising an
objection. Once the objection was overruled byMagjistrate Court, Plaintiffs had the choice of
filing an objection with this Court or complying thi the Magistrate’s order. Plaintiffs did
neither. Such conduct clearly warrants sanctioks.such, the CouREJECTS the Magistrate
Court’s disposition anGRANTS Defendants’ request as discussed in Pamfibg.

D. Striking Pleadings of Plaintiffs Carmen Maldonad, Jorge Moreno, and

Ricardo Walker for Cumulative Failure to Participat e in the Litigation and
Engage in Discovery Abuses

Defendants request that the pleadings of Carmerddaldo, Jorge Moreno, Jr., and
Ricardo Walker, be stricken due to their continned-participation in the litigation and multiple
discovery abuses. [Dkt. No. 143 1 10(c) at 6, 7].

Defendants argue that Plaintiffs’ failure to answer Request for Admission discussed
above was, in a sense, the last drop in a seriegssobvery abuses and that the Court should
consider them as a whole. The Magistrate Courtentiad following determinations as to these
three Plaintiffs: (1) Plaintiff Walker verified thanswers to the DWQs were not served until
July 5, 2007, (approximately 18 months after theyenoriginally due), [Dkt. No. 141 at 3]; (2)
the verified answers to the DWQs of Plaintiffs CanmMaldonado and Jorge Moreno had not
been served and no acceptable reason for thedailas provided,Ifl. at 4]; and (3) the answers
to Interrogatories of Plaintiffs Carmen Maldonadorge Moreno, and Ricardo Walker had not
been served and no acceptable reason for thedailas provided | {l. at 6].

In this case, the record establishes that Plasnkifaldonado, Moreno, and Walker have

failed to comply with discovery and with the Coartrders in the following manner:

from using this evidence at trial was also in err@uch evidentiary ruling should be made by thstrizit Court.
[Dkt. No. 141 at 8]. This ruling is erroneous.
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1 Depositions on Written Questions
On February 14, 2007, Plaintiffs Maldonado, Moreaaod Walker were served with
DWQs. The date of the depositions associated tighDWQs is unclear from the record.
However, with regards to Walker, Plaintiffs adntt#heir noncompliance, acknowledged that
Defendants are entitled to his deposition, andceteid that he would “try to do better.”Sep
Dkt. No. 103-8 at 29]. Walker eventually served &nswers on July 5, 2007—approximately 18
months after the original deadline, [Dkt. Nos. 1&; 106-3 at 9-16]—which the Magistrate
Court accepted as late, [Dkt. No. 141 at 4]. OwoBer 16, 2007, the Magistrate Court ordered
Plaintiffs Maldonado and Moreno to serve their fied answers to the DWQs to Defendants.
[Dkt. No. 118 at 2]. As of this date, neither Matchdo nor Moreno have submitted their
verified answers or provided an acceptable reasoth&ir noncompliance.
2. | nterrogatories
Notwithstanding that Plaintiffs Maldonado, Morenand Walker were granted an
extension of time to answer the propounded intext@ges, they failed to answer the following

specific interrogatories by the March 9, 2007 deedll[see Dkt. No. 103-5 at 5-6, 7-8, & 9-10]:

“Describe all efforts made by Plaintiff to obtaimployment after he/she failed to be
rehired by Defendants including names of prospecemployers.” $ee id. at 8
(citing Ex. 1.B.27, Q #10 (Maldonado), Ex. 1.B.33, Q #2 (dw), Ex. 1.B.50, Q
#10 (Walker))].

» “State with particularity how Defendants have causgury to Plaintiffs’ past and
future earning capacity.” See Dkt. No. 10 at 10 (citing Ex. 1.B.27, Q #6
(Maldonado), Ex. 1.B.33, Q #1 (Moreno), Ex. 1.B.Q0#6 (Walker))].

» “State all facts that support Plaintiff's contemtithat Plaintiff's political support of
the incumbent Sheriff was the motivating factorPaintiff's failure to be rehired.”
[See id. (citing Ex. 1.B.27, Q #5 (Maldonado), Ex. 1.B.33, Q #8 (Bw), Ex.
1.B.50, Q #2 (Walker))].

» “State all facts that support Plaintiff's contemtichat Defendant Flores knew of
Plaintiff's political support of the incumbent ShHerduan Garza.” $ee id. at 11
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(citing Ex. 1.B.27, Q #5 (Maldonado), Ex. 1.B.33, Q #6 (), Ex. 1.B.50, Q #2
(Walker))].

» “Describe Plaintiff’'s educational background.Segid. at 12 (citingex. 1.B.27, Q #4
(Maldonado), Ex. 1.B.33, Q #5 (Moreno), Ex. 1.B.Q0#11 (Walker))].

» “State whether Plaintiff was ever investigated by agency for any wrongdoing or
violation within the Webb County Sheriff's Departmieduring his/her employment
there and the dates of such investigationsste [d. at 12-13 (citingex. 1.B.27, Q
#12 (Maldonado), Ex. 1.B.33, Q #12 (Moreno), EB.%0, Q #9 (Walker))].

« “If Plaintiff was ever suspended from duty at thehld County Sheriff's Department,
state the nature of each suspension and the daiesfPwas suspended from duty.”
[Seeid. at 13 (citingEx. 1.B.27, Q #2 (Maldonado), Ex. 1.B.33, Q #14 (dw), Ex.
1.B.50, Q #5, 103-20 at 3 (Walker))].

» “State with particularity how Plaintiff has suffer@hysical pain, mental anguish, and
or emotional distress."See id. at 14]. Plaintiff was also instructed that in/hey
response for each, the following information had k@ included: any treating
therapist, counselor, or physician Plaintiff hagrseany medications Plaintiff is
taking, and physical and mental affects Plainti#$ Isuffered as a result of said mental
anguish. [d. (citing Ex. 1.B.27, Q #13 (Maldonado), Ex. 1.B.33, Q #10o(&ho),
Ex. 1.B.50, Q #8, 103-20 at 4 (Walker))].

» “State the nature of Plaintiffs employment with €8iff Juan Garza, including a
detailed job description and a complete list of pigsical, mental, and other skills
necessary to perform all required job tasksSee[id. at 15 (citingEx. 1.B.27, Q #8
(Maldonado), Ex. 1.B.33, Q #13 (Moreno), Ex. 1.B.Q0#1 (Walker))].

» “State with particularity all activities PlaintifElaims constituted the ‘open and
notorious’ support of Sheriff Juan Garza.'Se¢ id. at 15 (citingEx. 1.B.27, Q #1
(Maldonado), Ex. 1.B.33, Q #15 (Moreno), Ex. 1.B.5Q #15, 103-20 at 3
(Walker))].

In their response to each of these interrogatoR&sntiffs refer Defendants to the DWQ
propounded to Plaintiffs. See Dkt. No. 103-21 at 23, 24 (Moreno) Ex. 3 at 1, 2lowever, no
DWQs were returned by Plaintiffs Maldonado and Nhore[See Ex. 1.A.9].

On October 16, 2007, the Magistrate Court ordehexbe plaintiffs to respond to the
Interrogatories within twenty (20) days of its ardgDkt. No. 118 at 6-13]. Plaintiffs did not

comply with the Court’s order, and on DecemberZH)7, Plaintiffs indicated in their response
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to Defendants’ Motion to Strike that their failuiee comply was not willful or in bad faith, and
that they had not “given up in their efforts to abt the desired discovery responses from
Plaintiffs.” [Dkt. No. 131  8]. Further, Plaiff8’ counsel acknowledged that “Defendants are
entitled to [the DWQs] and verified interrogatofie$ Plaintiffs Maldonado and Moreno. [Dkt.
No. 103-8 at 18]. However, as of this date, nonese Plaintiffs have submitted their answers
to the interrogatories or provided an acceptaldsar for their non-compliance.

3. Request for Admissions

Finally, after Plaintiffs were granted an extenswintime to answer the propounded
Requests for Admissions, Plaintiffs Maldonado, Mareand Walker filed insufficient responses
to a number of Requests for Admission by the M&,cR007 deadline. See Dkt. No. 103 at 17-
23 (citing Ex. 1C.27, Q #10, 11, 24, 26, Ex. 1Aa(donado); Ex. 1C.33, Q #1, 2, 4, Ex. 1A.9
(Moreno); and Ex. 1C.50, Q #1, 2, 24, 26, Ex. 1@A\&lker))].

On October 16, 2007, the Magistrate Judge found ®laintiffs had failed to
satisfactorily answer a number of Requests for Admon. Consequently, the Magistrate stated
that as a result of having failed to respond timé&lhaintiffs Maldonado, Moreno, and Walker
were deemed to have admitted the following Request&dmission:

» Plaintiff received unsatisfactory job performanaviews while working for the
Webb County Sheriff's Department, [Dkt. No. 11813t14];

* Plaintiff received negative performance reviews awmdluations during the course of
his/her employment with the Webb County Sheriffegartment before the speech in
guestion occurredid. at 14];

* Plaintiff violated rules, regulations and/or padisiduring his/her employment with
the Webb County Sheriff's Departmerit).[at 14-15];

» Plaintiff had disciplinary conduct taken againsnhier before the speech in question
occurred, id. at 15]; and
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» Plaintiff did not receive merit pay increases dgrinis/her employment with the
Webb County Sheriff's Departmentd].

Additionally, the Court ordered Plaintiffs to ansvike following request for admission
within twenty (20) days of the Court’'s order: “Pigff did not complain about a retaliatory
firing in his/her complaint to the Equal OpportynEmployment Commission.”lq. at 16]. As
discussed above, Plaintiffs failed to admit therafwentioned request for admission by the
designated date and provided no reason for theicarapliance.

In sum, Plaintiffs Carmen Maldonado, Jorge Morearag Ricardo Walker have failed to
comply with Defendants multiple discovery requestsl with two of the Magistrate Court’s
orders. Such conduct clearly warrants sanctioRiintiffs Maldonado, Moreno, and Walker
have had more than sufficient time to provide andsopplement the aforementioned
information. The failure of these Plaintiffs topglement disclosures and responses and overall
cooperate in discovery is in direct violation ofdéeal Rules of Civil Procedure 26(e)(1),
33(b)(2) & (3), and 36(a)(3) & (4).

Federal Rule of Civil Procedure 37(b)(2)(A)(v) amtlzes dismissal with prejudice when
a party refuses to obey a discovery order. Becalidee severity of this sanction, dismissal with
prejudice is typically appropriate when there iglear record of delay or contumacious conduct
and the party’s refusal to obey a discovery ordedane willfully and in bad faith.Coane v.
Ferrara Pan Candy Co., 898 F.2d 1030, 1032 (5th Cir. 19969¢ also National Hockey League
v. Metropolitan Hockey Club, Inc., 427 U.S. 639, 643 (1976) (holding that the tc@alirt did not
abuse its discretion in dismissing action whennitis failed to answer interrogatories on time,
and failure to supplement inadequate original answeas deemed to be in bad faith).

Additionally, the conduct must substantially prepedthe opposing party and a lesser sanction
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must be an inefficacious deterrer@oane, 898 F.2d at 1032 (citinBrinkmann v. Dallas County
Deputy Sheriff Abner, 813 F.2d 744 (5th Cir. 1987)).

Plaintiffs Maldonado, Moreno, and Walker have aldudee multiple opportunities that
the Magistrate Court and defense counsel have givem. They have provided neither an
acceptable reason for their non-compliance, nandication that they will respect Court orders
in the future. As such, because of these Plaghtifiultiple discovery abuses and continued non-
participation in the litigation, the Court believéisat dismissal is an appropriate remedy.
Accordingly, the claims of Plaintiffs Carmen Maldao, Jorge Moreno, and Ricardo Walker are
herebyDISMISSED with prejudice pursuant to Federal Rule of Civib&dure 37(b)(2)(A)(v).

Defendants also request monetary sanctions for eth&aintiffs’ continuous
noncompliance and contumacious conduct. As stdtetle, the record establishes that Plaintiffs
Maldonado, Moreno, and Walker have failed to complth discovery and with the Court’s
orders as described in this Order. It is cleat thase Plaintiffs’ noncompliance has prejudiced
Defendants, causing them to incur additional adghfees in order to get Plaintiffs to comply
with discovery requests. Consequently, Carmen bfedo, Jorge Moreno, and Ricardo
Walker, and Plaintiffs’ counsel al@RDERED to pay monetary sanctions. However, this
monetary award shall be limited to that which detenounsel expended on this issue.

E. Intentional Alteration and Creation of New Interrogatory Responses in
Support of their Response to Defendants’ Summary ligment Motion

Finally, Defendants allege that Plaintiffs intemtidly altered, created new responses, or
offered unverified interrogatory responses in suppbtheir response to Defendants’ motion for
summary judgment. Rule 26(e)(1) requires suppleatiom of interrogatory responses “in a
timely manner if the party learns that in some malteespect the disclosure or response is

incomplete or incorrect, and if the additional arrective information has not otherwise been
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made known to the other parties during the disgppeocess or in writing . . . .” Defendants
wholly fail to address the requirement of this rule

Here, although Plaintiffs attached to their resgotts Defendant’s motion for summary
judgment what appear to be altered or new answetteir interrogatories, it is unclear whether
Plaintiffs have actually supplemented the origimérrogatory answers. To the extent that the
altered or new responses differ only slightly omsignificant ways from the original responses,
the Court will not impose sanctions. Accordinglye Court finds that the Magistrate’s order as
to the interrogatory answers of Plaintiffs Maricdlaedondo, Laura L. Garza, Alfredo Gomez,
Martin Ramiro Maldonado, and Guadalupe Rodriguemisclearly erroneous or contrary to law
and hereby affirms such order and furtb&NIES attorney’s fees.

However, as to Plaintiff Miguel Hernandez, the Gadopts the Magistrate’s finding that
Hernandez’s handwritten response to Interrogatdd, s provided in the summary judgment
exhibit, is significantly different in substanceththe typewritten version given to Defendants as
part of discovery on March 9, 2007. [Dkt. No. 1&116]. As stated in the Magistrate Court’s
order, the handwritten version contains detailetbrmation regarding the circumstances
surrounding Hernandez’s termination from the Sheribffice, which was not included in the
typewritten version. Ifl.]. The Magistrate Court only ordered Hernande®Zsponse to be
stricken from the record. This Court believes thanetary sanctions are additionally warranted.
Hernandez clearly had an obligation to supplemestrbsponse. Accordingly, the Court
ACCEPTS the Magistrate Court’s conclusion bWREJECTS its denial of sanctions.
Defendants’ request for sanctions is hereiJANTED. Defense counsel shall submit to the

Court a detailed breakdown of the expenses incuanedees billed with regards to this issue.
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Next, Defendants complain that Plaintiffs Samuebi@wand Homero Rangel have also
submitted unverified answers and information th&edfrom the original. [Dkt. No. 136 at 5-
6]. However, as noted in the Magistrate’s ordefedse counsel stated at the hearing that she
would “stand down” from pursuing sanctions on ik®ue as to these Plaintiffs and would accept
as late service Rubio’s answers to DWQs, and Rangetfified signature page, as attached to
Plaintiffs’ Response to the Motion to Compel. [DKkin. 141 at 13-14]. Accordingly, as stated
in the Magistrate Court’s order, Defendants’ clamnsthis matter ar®1OOT .

Defendants also complain that Plaintiff Marco Doguaz provided an unverified
response to Defendants’ interrogatories. [Dkt. N@6 at 6]. Plaintiffs counter that
Dominguez’s verified signature page was providexhglwith their summary judgment pleading
as an exhibit. [Dkt. No. 139 at 7-8]. The Mags#r Court ordered that it would accept as late
service upon Defendants the copy of Plaintiff MalDmaminguez’s verified signature page for the
answers to interrogatories. [Dkt. No. 141 at 1Because the Court does not believe that this
rises to the level of sanctionable conduct, the rCAFFIRMS the Magistrate Court’s
disposition andENIES Defendants’ request for monetary sanctions alsisagsue.

Defendants also complain that Plaintiff Jesus Dgwéz submitted answers to
Defendants’ DWQs that were unverified and had néefore been disclosed despite repeated
requests. Because Dominguez has now been dismisséarther sanctions will be imposed.

.  CONCLUSION

For the aforementioned reasons, the Court hef&BQEPTS in part andREJECTS in
part the Magistrate Court’s dispositions.

The Court herebpRDERS that the Magistrate’s order to Plaintiffs to faestipulation

of dismissal as to Plaintiff Jesus Dominguez sbaWVACATED .
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FURTHER, the Court herebENIES Defendants’ request for monetary sanctions as to
Plaintiff Jesus Dominguez’s for alleged failuredismiss a frivolous pleadinTRIKES any
further attempts by Plaintiffs Marco Dominguez ad@dnuel F. Gaytan to supplement their
answers to DWQ #21GRANTS Defendants’ request for monetary sanctions foinkies
Marco Dominguez’'s and Manuel F. Gaytan’s failurecmmply with Defendants’ discovery
requests;GRANTS Defendants’ request for monetary sanctions for fiikire of Plaintiffs
Carmen Maldonado, Jorge Moreno, Jr.,, and Ricarddk&¥ao respond to a request for
admission;DISMISSES WITH PREJUDICE the pleadings of Plaintiffs Carmen Maldonado,
Jorge Moreno, and Ricardo Walker for their contumi@nd willful refusal to follow Court
orders and for their pattern of contumacious discpabuseGRANTS Defendants’ request for
monetary sanctions for Plaintiffs Carmen Maldonadalorge Moreno, Jr.’'s, and Ricardo
Walker’'s continuous noncompliance with discoveryuests.

FURTHER, the courtDENIES Defendants’ request for monetary sanctions fomgta
Marco Dominguez’s alleged failure to provide an emfied response to Defendants’
interrogatories and for Plaintiffs Maricela Arredim) Laura L. Garza, Alfredo Gomez, Martin
Ramiro Maldonado, and Guadalupe Rodriguez allegéflilncorporation of altered responses
in the summary judgment exhibit, a@lRANTS Defendants’ request for monetary sanctions for
Plaintiff Miguel Hernandez’s failure to properlygplement his interrogatory answers.

FURTHER, Defendants’ claim for monetary damages as a tresuPlaintiffs Samuel
Rubio, Ricardo Walker, and Homero Rangel’s failtoresubmit verified answers BENIED as
MOOT.

FURTHER, as reiterated throughout this Order, althougtctsams are warranted, this

monetary award shall be limited to that which detecounsel expended as to each particular
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issue. Because the Court is unable to figure ogtdmount by looking at defense counsel's
discovery timesheet, defense courSEIALL SUBMIT TO THE COURT within thirty (30)
days of this order a breakdown of the expensegredwand the fees billed with regards to each
issue. Hee Dkt. No. 133-4].

IT IS SO ORDERED.

DONE this 22nd day of August, 2008, in Laredo, Texa

Micaela Alvarez./
UNITED STATES DISTRICT JUDGE

To INSURE PROPER NOTICE, EACH PARTY WHO RECEIVES THIS ORDER
SHALL FORWARD A COPY OF IT TO EVERY OTHER PARTY AND AFFECTED
NON-PARTY EVEN THOUGH THEY MAY HAVE BEEN SENT ONE BY THE
COURT.
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