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UNITESTATES DISTRICT COURT O
SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

RAMIRO GONZALEZ et al

Plaintiffs

VS. CIVIL ACTION NO. L-08-24

w W W W W W

UNITED STATES OF AMERICA

MEMORANDUM OPINION AND ORDER

Pending before the Court is Defendant Alvin Veg@¥ega’) Motion for Summary
Judgment. [Dkt. No. 29j. After duly considering the summary judgment metiesponse, and
applicable law, Defendant’s motion for summary jodgt is GRANTED, in part, and
DENIED, in part.

l. BACKGROUND

A. Relevant Facts

On March 8, 2006, U.S. Border Patrol Agent Alvingdepatrolled an area that included
Masterson Road, a road which runs from the bankth@fRio Grande River to the Zapata
Highway in Laredo, Texas. [Dkt. No. 29, Ex. A d19]1 124, 154]. Vega had served as a border
patrol agent for approximately eight (8) years, kimg almost entirely in Laredo, and during
such time conducted hundreds of vehicle stopsnfonigration inspection purposes. [Dkt. No.
29, Ex. A at 17, 22, 59]. Masterson Road is latdte an area known for drug and alien
smuggling. [Dkt. No. 29, Ex. C at 38]. During tpeevious month, nearly 1000 apprehensions
occurred in the area. [Dkt. No. 29, Ex. A at 142Zccording to Vega, he previously observed

people walk from the riverbank of the Rio Grand@ge vehicles, and flee the aredd. [at 213-

1 “Dkt. No.” refers to the docket number entry iretourt's electronic filing system. The Court vaite to the
docket number entries rather than the title of ddicly.
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214]. The vehicles would then carry passengers @aadMasterson Road towards the Zapata
Highway. [d. at 214].

During his patrol on March 8, 2006, Vega receivedice from Border Patrol Radio
Dispatch that a seismic sensor was triggered ortdviam Road. Ifl. at 122]. Thereafter, in no
more than two minutes, Vega responded by traveabnidpe intersection of Masterson Road and
Neches. Id. at 127, 131]. While waiting at this intersectioviega observed a blue sedan
coming from the end of Masterson Roadld. pt 128]. The sedan, a Grand Marquis, was driven
by Plaintiff Rolando Gonzalez; his mother, PlaintPaula Gonzalez, was the front-seat
passenger. [Dkt. No. 30, Ex. 2, 1 2]. Vega obsgthat Rolando Gonzalez “didn’t slow down
at the corner and kept going east.ld.[at 134]. Additionally, Vega observed that Roland
Gonzalez “didn’t even look at [him].”Id.]. Vega also noted that Plaintiffs’ Grand Marquias
a large sedan.ld. at 137]. The vehicle was also very dusti.][ Specifically, Vega noted that
the car had a “white-looking powder” that is usyaéen close to riverbanksld]at 216]. The
vehicle was also “traveling low in the rear.1d[at 215-216]. On the other hand, through his
affidavit, Rolando Gonzalez states that he wadrmyiat a regular rate of speed down Masterson
Road. [Dkt. No. 30, Ex. 2, 1 2].

Thereafter, Vega followed Plaintiffs’ Grand Margw@nd drove close to the vehicle in an
attempt to look inside. Id. at 138]. Vega attempted to look inside the rpassenger
compartment. Ifl. at 138]. As he moved closer, he could hear theedand passenger yelling
obscenities at him.Id. at 140]. Vega testified that he followed PIdistfor less than a minute.
[Id.]. Vega next decided to stop Plaintiffs’ vehiddefore Plaintiff could reach the Zapata
Highway, [ld. at 154], and proceeded to put on his lights amnehs [ld.]. Immediately

thereafter, Plaintiffs’ vehicle stopped on the sidi¢he street. Ifl. at 157]. Vega then parked on
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the side of Plaintiffs’ vehicle. Id. at 158]. Vega’'s purpose in pulling Plaintiffs$¢hicle over
was “[tjo make an immigration inspection on thegegers of the vehicle and the driverld. [
at 156].

According to Vega, Rolando Gonzalez stepped oetsifdthe Grand Marquis before
Vega stepped out of his vehicleld.[at 158]. Vega testified that after he steppetiajthis
vehicle, Paula Gonzalez stepped out of the Grandjiils on the passenger siddd.]. Vega
then told Rolando Gonzalez to get back into hisaleland also questioned Rolando Gonzalez
as to his citizenship, specifically asking Rolarfdonzalez where he was fromld.[at 159].
Rolando Gonzalez responded by stating “Yes, I'm .8&.itizen.” [d. at 160]. Rolando
Gonzalez did not get back into his vehicle, thugd/asked him to get back into his vehicle a
second time. Ifl.]. After Rolando Gonzalez refused to comply, Vegited whether someone
else was in the car and whether Rolando Gonzakkadmething in the trunk of his vehicldd.|
at 160]. While Vega asked Rolando Gonzalez thasstepns, Paula Gonzalez allegedly shouted
profanities at Vega. Id.]. Next, without being prompted by Vega to do ReJando Gonzalez
opened the trunk of his car and said, “You see2r&h nothing there.” I§l. at 162]. At this
point, Paula Gonzalez approached Vega and Vegaéultb go back. I4l.].

During the stop, Vega was not satisfied that tlveme nothing in the trunk.Id. at 164].
Specifically, Vega stated that he “couldn’t seeuadred percent inside the trunk,” and that his
attention was focused on Plaintiff driver and Riffinpassenger. Ifl.]. Vega stated that
Plaintiffs commanded his full attention becauseytivere agitated and it appeared to Vega that
Plaintiff Rolando Gonzalez wanted to harm hird. pt 166].

After showing Vega the inside of the vehicle’snkky Rolando Gonzalez allegedly

continued directing profanities towards Vega anehtistated, “[yJou know what? I'm taking
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off.” [Id. at 162, 171]. Vega then told Plaintiff drivefgdjon’t take off cause | haven't finished
my immigration inspection. | want to talk to thady.” [ld. at 167]. Vega stated that he
intended to ask her about her statusd. pt 168]. Thereafter, Vega testified that Rolando
Gonzalez stated “[tlhe h--- with you,” got backarttis vehicle, and drove awayld] at 171].
Rolando Gonzalez then made a u-turn on Mastersaa Rod headed west. Rolando Gonzalez
parked the Grand Marquis in front of his family'srhe on Masterson Road, Laredo, Texas, and
thereafter told his father, Ramiro Gonzalez, theg&/ followed them. [Dkt. No. 30, Ex. 1, T 3].

Plaintiffs dispute Vega’'s account of the forgoingets which led to Rolando Gonzalez’s
decision to leave the scene of the initial stopolaRdo Gonzalez alleges that Vega pulled up
parallel to his vehicle, once it was stopped, askkd a question that was inaudible to Rolando
Gonzalez because his window was not working. [Dd. 30, Ex. 2, { 3]. When Rolando
Gonzalez necessarily opened his door, he asked, VVeghhat's going on sir? Is there a
problem?” [d.]. In response, Vega stated, “it's because yoldesled to the max with ‘wet
backs.” [Id., 1 4]. When Rolando Gonzalez asked Vega howdbakd be, Vega responded
that he had received anonymous callsl.]] Rolando Gonzalez further asserts that, ateiotp
during the stop, did Vega ask Rolando Gonzalez aarld® Gonzalez whether they were U.S.
citizens or what their immigration status was. {D¢o. 30, Ex. 2, 1 8].

Plaintiffs also dispute the manner in which Vegaswsaown the contents of the trunk.
According to Rolando Gonzalez, Vega allegedly gat of his vehicle and ordered Rolando
Gonzalez to open his trunkld[, 1 5]. Instead, Rolando Gonzalez pulled his tifieation from
his wallet and offered it to Vegald[]. Vega allegedly stated, in Spanish, “[w]hy goal taking
it out? | didn’t tell you to take it out!” Ifl.]. Vega then allegedly told Rolando Gonzalez tieat

and Paula Gonzalez were arrestettl.][ After Rolando Gonzalez’s initial refusal toepthe
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trunk, Vega allegedly showed Rolando Gonzalez “pepashowing [] that they had proof
[Plaintiffs] were carrying undocumented aliensltl.[  6]. During this time, Rolando Gonzalez
states that Vega repeatedly grabbed his gun wilactained in his holster.Id.]. Thereatfter,
Rolando Gonzalez consented to the search of thé&.trid., I 7]. Rolando Gonzalez states that
Vega “looked inside the trunk, but he found neithedocumented aliens nor contrabandd.][
Vega denies telling Plaintiffs that he receivedoaot that he said anything which would indicate
a belief that he received a tip that Plaintiffs @&earrying contraband or aliendd.[at 162]. It is
undisputed that Vega never asked Paula Gonzalaz &bo citizenship. [Dkt. No. 29, Ex. A at
167]. It is also undisputed that Plaintiffs lefftet scene before being dismissed and despite
Vegas’s request to the contrary.

Vega testified that he did not pursue Plaintiffsewlthey left the scene but rather, he
contacted Border Patrol Dispatch for backufd. &t 174, 176, 178]. Thereafter, Vega traveled
west on Masterson Road, having seen Plaintiffs eddat direction. Id. at 179-180]. Vega
subsequently located Plaintiffs’ vehicle at theante on Masterson Road and parked more than
two houses away from the carld.[at 181]. After parking, Vega waited for backupatrrive.
[1d.].

Initially, two border patrol agents, Anaisar Gaaral Nathan Trejo, responded to Vega’s
call for backup. [Dkt. No. 29, Ex. D at 19; ExaE23-25]. While traveling to Vega’s location,
Agent Garza requested the assistance of Webb C@eqpyty Sheriff Luciano Castro, who then
followed Agent Garza to Vega’s location. [Dkt. Na®, Ex. D at 14].

Once the other agents arrived, Vega climbed ouhi®fvehicle but remained by the
vehicle. He was then approached by members offidol&onzalez’s family. [Dkt. No. 29, Ex.

A at 181, 184]. According to Vega, “the father’papached him first. Ifl. at 185]. As the
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family approached, Vega asked them, “[w]here’s tdaty?” [Id. at 184]. After the family
approached him, Vega testified that “[tlhey almb&tme.” [id. 184]. According to Agent
Garza, he saw “a lot of people out, basically cimygowards him.” [Dkt. No. 29, Ex. D at 19].
Garza also stated that males and a female welieg;gtiointing, and charging at Vega, and also
that some surrounded Vega’s vehicléd. gt 23]. After Garza exited his vehicle, he posgd
himself between Vega and the individuals who wesmiag towards Vega. Id. at 24]. He
asked the individuals to step backd.[at 25]. Garza testified that Deputy Castro weast rio
him and also tried to control some of the individudld. at 33]. During this time, Agent Garza
testified that he did not shout, but that “[t|hegne yelling and cursing” and that several of the
male individuals “kept on coming forward in a thies@ng manner.” Ifl. at 26]. Agent Garza
believed that Rolando Gonzalez and his brothersoagped Vega, said something in Spanish,
then walked off. Id. at 28]. During this time, Agent Garza testifiddt “they” did not touch
him and that he never touched “them.1d.[at 29]. Agent Garza also testified that Ramiro
Gonzalez threatened Vega in Spanish with phys@ahh [d. at 27]. Additionally, when Agent
Trejo arrived, he positioned himself to one sidesrehthere were no law enforcement agents.
[Dkt. No. 29, Ex. E at 40]. Agent Trejo observé&thmiro Gonzalez shouting and gesturing at
Vega. [d. at 42]. Agent Trejo also observed Ramiro Gorzédd Vega a Spanish phrase that
Agent Trejo interpreted to mean, “I'm going to fyeu up.” |d. at 42, 49]. At some point,
Agent Trejo observed Deputy Castro instruct Ran@anzalez to calm down. Id. at 50.].
Thereatfter, Laredo Police Department Officers adiv [Dkt. No. 29, Ex. D at 42]. According
to Agent Garza, the individuals returned to theme and refused to come outd.].

Plaintiffs dispute the course of events that o@mlirafter Vega parked near Plaintiffs’

residence. Specifically, Ramiro Gonzalez alledes,tafter Rolando Gonzalez explained that
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Vega followed him home, he noticed Vega’'s vehichel avalked over to ask Vega why he
arrived. [Dkt. No. 30, Ex. 1, 1 3, 4]. Ramiro Gafez asserts that he did not threaten Vega at
any time during the time he talked with himid.[ { 8]. Ramiro Gonzalez alleges that he
repeatedly asked Vega why he was being arrestedhamd/ega never respondedd.[at | 5].
Moreover, Ramiro Gonzalez avers that he was todd tle was under arrest. Specifically,
Ramiro Gonzalez asserts that “[b]oth Agent Vegathedeputy Sheriff told us that we were all
arrested.” [d., § 8]. During the course of the conversatiorgrlyethe entirety of which was
conducted in Spanish, Ramiro Gonzalez states #havds told in Spanish, “[s]hut up because
it's going to go bad for you. We're going to atrgeu.” [Id. at { 6]. At some time during the
conversation, Ramiro Gonzalez asserts that Vedeedalvith a Deputy Sheriff, and that,
thereafter, the Deputy Sheriff told him that he vaeng arrested. Id. at § 7]. According to
Ramiro Gonzalez, the Deputy Sheriff attempted tabghis arm but ceased after Ramiro
Gonzalez said that his arm was injured and onaso$dns pleaded that Ramiro Gonzalez not be
handcuffed. Id.]. But Ramiro Gonzalez concedes that while the@ude Sheriff did not put
handcuffs on him, officers “continued to say thttely] were arrested.” Id.]. Through his
declaration, Rolando Gonzalez also stated thafe‘jmere all told more than once by [Vega] and
the Deputy Sheriff that we were all under arrest, to move.” [Dkt. No. 30, Ex. 2, § 10].
According to Rolando Gonzalez, two investigatoimfrthe Sheriff's office advised them to
move onto their property.Id.].

According to Vega, approximately half an hour s@ired from the time he arrived at the
scene to the end of the incident. [Dkt. No. 29, Kxat 196]. Vega testified that he never told
Plaintiffs that they were not free to leave becallsy were under arrest.d[ at 195]. Vega

specifically asserts that he never personally gitethto arrest Ramiro Gonzalezld.[at 192-
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193]. But Vega testified that he told Deputy Castind a sergeant from the police that he
wanted to press charges for “terroristic threatatimagainst him.ld.]. Furthermore, according
to Vega, Deputy Castro did not attempt to put haffdcon Ramiro Gonzalez. Id. at 194].
Nonetheless, Agent Garza testified that Vega t@thiRo Gonzalez that the FBI could arrest him
for threatening a federal agent. [Dkt. No. 29, Bxat 47]. Agent Garza also testified that he did
not see any officers attempt to physically takar@fés into custody. [d. at 45]. Agent Garza
testified that, during the incident, Plaintiffs neal/freely between their home and back outside.
[Id. at 36]. Subsequent to these events, neither l@gBunzalez nor any of his family members
were charged with any crime. [Dkt. No. 30, Ext1@j.

B. Procedural History

On August 5, 2008, Plaintiffs Ramiro Gonzalez,d®dolo Gonzalez, Paula Gonzalez, for
herself and as next friend of R.J.G., Raul Gonzaded Ricardo Roberto Gonzalez filed their
First Amended Complaint against Defendant Vega #red United States, alleging Fourth
Amendment claims and various claims under the FE¢deort Claims Act; including assault,
battery, intentional infliction of emotional distig false imprisonment, and, finally, negligence.
[Dkt. No. 16 at 7-13]. Two claims were filed agstinvega in his individual capacity: first, for
unreasonable search and seizure as to PlaintiffanBo Gonzalez and Paula Gonzalez, and,
second, for unreasonable seizure as to PlaintifiiRaGonzalez. Ifl. at 7, 8]. On September 2,
2008, Vega filed an Answer to Plaintiffs’ First Andeed Complaint, asserting, in part, that Vega
is entitled to the affirmative defense of qualifietmunity regarding constitutional claims. [Dkt.
No. 19 at 13]. Thereafter, on April 8, 2009, Veijad a Motion for Summary Judgment,
asserting that Plaintiffs Rolando, Paula, and Rarfdpnzalez have failed to demonstrate that

Vega violated their constitutional rights and thetnsequently, he is entitled to qualified
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immunity. [Dkt. No. 29F Plaintiffs then filed a Response to Vega’s Motion Summary
Judgment, asserting that Vega is not entitled &ifyjgd immunity because material fact issues
exist as to whether Vega had reasonable suspioi@oriduct the initial investigatory stop of
Plaintiffs’ vehicle; whether Vega seized Plaintiffistheir home; and whether Vega had probable
cause to seize Plaintiffs. [Dkt. No. 30].
Il. DISCUSSION

A. Standard Governing Summary Judgment

Summary judgment is appropriate when the “pleadintigs discovery and disclosure
materials on file, and any affidavits show thatr¢his no genuine issue as to any material fact
and that the movant is entitled to a judgment amadter of law.” ED. R. Civ. P. 56(c). A
genuine issue of material fact exists when theexwd is such that a reasonable jury could return
a verdict for the non-moving partyAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).
All facts and evidence must be taken in the lighshfavorable to the non-moving partynited
Fire & Cas. Co. v. Hixson Bros. Ine&t53 F.3d 283, 285 (5th Cir. 2006).

The evidentiary standard for summary judgment nmatis provided by Federal Rule of
Civil Procedure 56(e). The rule states in part:

A supporting or opposing affidavit must be madepensonal knowledge, set out

facts that would be admissible in evidence, andvsthat the affiant is competent

to testify on the matters stated. If a paper ot p&ml paper is referred to in an

affidavit, a sworn or certified copy must be atiedhto or served with the

affidavit.
FeD. R.Civ. P. 56(e)(1). Moreover, in responding to a propsdpported motion for summary

judgment, “an opposing party may not rely merelyatiagations or denials in its own pleading;

rather, its response must-by affidavits or as etis® provided in this rule-set out specific facts

2 In support of his Motion for Summary Judgment, ¥éwgs provided two transcripts of taped stateme@seDkt.
No. 30, Ex. B & Ex. F]. However, because thesadtapts are not properly certified or otherwis¢hauaticated,
the Court finds that these transcripts are not asiilie summary judgment evidence.
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showing a genuine issue for trial.’E®: R. Civ. P. 56(e)(2). If a party does not so respond,
summary judgment should be enter8de id

B. Bivens Actions Generally

Plaintiffs seek damages against Vega under theoatythof Bivens v. Six Unknown
Federal Narcotics Agent403 U.S. 388 (1971). IBivens the Supreme Court recognized a
monetary remedy against federal agents who comupnistidutional violations. Generally
speaking, “a@Bivensaction is the federal analog” to suits broughtigjastate officials pursuant
to 42 U.S.C. 8§ 1983Hartman v. Moore547 U.S. 250, 254 n.2 (2006).

A federal official may only be sued in Bivens action in his individual capacity.
Enplanar, Inc. v. Marsh1l F.3d 1284, 1294 n.12 (5th Cir. 1994). Addiaby, the United
States does not have vicarious liability for cansibnal torts committed by its officials because
the United States has not waived sovereign immuoityuch actions.Brown v. United States
653 F.2d 196, 199 (5th Cir. 1981).

C. Standard Governing Qualified Immunity

A federal official sued in his individual capacityay raise the affirmative defense of
qualified immunity. See Petta v. Riverd43 F.3d 895, 898 (5th Cir. 1998). This doctrine
shields the official as “an immunity from suit ratlthan a mere defense to liability[.Baucier
v. Katz 533 U.S. 194, 200-01 (2001) (quotiMgtchell v. Forsyth 472 U.S. 511, 526 (1985)).
This doctrine protects “all but the plainly incontgat or those who knowingly violate the law.”
Malley v. Briggs475 U.S. 335, 341 (1986).

To evaluate immunity, a court must ask whethetakign in the light most favorable to
the party asserting the injury, do the facts alleghow the officer's conduct violated a

constitutional right?” Saucier 533 U.S. at 201. The burden is on the plainaflemonstrate
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that the official violated a constitutional righthompson v. Upshu45 F.3d 447, 456 (5th Cir.
2001). If the plaintiff shows this, a court theska whether the right was clearly established.
Saucier 533 U.S. at 201. Stated differently, the couristhanswer whether a reasonable
defendant would have clearly known that his condwets unlawful in the situation he
confronted.ld. (citing Wilson v. Layng526 U.S. 603, 615 (1999)).

If the plaintiff establishes a violation of a clBaestablished constitutional right, a court
must next determine whether the official's allegedduct was objectively reasonable at the time
of the incident.See Glenn v. City of Tyle242 F.3d 307, 312 (5th Cir. 2001). If the pldfritas
failed to show either that a constitutional viabati occurred or that the right was clearly
established at the time, this inquiry is preteraaittNunez v. Simmg&41 F.3d 385, 392 (5th Cir.
2003). “The defendant's acts are held to be abgdgtreasonable unlesdl reasonable officials
in the defendant's circumstances would have theowkh that the conduct violated a
constitutional right. Thompson 245 F.3d at 457 (emphasis in original). The édefant's
circumstances” include facts known to the defenddrthe timejd., and the particulars of the
challenged conductPierce v. Smith117 F.3d 866, 872 (5th Cir. 1997). The defendant
subjective state of mind does not affect whetheishentitled to qualified immunityld. at 871
n.5. If defendants of “reasonable competence” midsagree, “immunity should be
recognized.”Malley, 475 U.S. at 341 (1986).

In this case, Plaintiffs assert that, in determgniwhether Vega violated a constitutional
right, the Court must take the facts alleged inailmended complaint as trueSefeDkt. No. 30 at
6]. Plaintiffs’ understanding of their burden amremary judgment is misguided, however. In

the Fifth Circuit, courts look to summary judgmestidence proffered by the parties in

3 Although it is appropriate in this case to consitiese two questions in this sequence, such isnger mandated.
Pearson v. Callahanl29 S.Ct. 808, 818 (2009).
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conducting the two-step analysis to determine wdreth defendant is entitled to summary
judgment on the basis of qualified immunitgee Freeman v. Gqrd83 F.3d 404, 410 (5th Cir.
2007) (“First, we determine whether, viewing the summjaiggment evidence in the light most
favorable to the plaintiff, the defendant violaté® plaintiff's constitutional rights.”) (citation
omitted); see also Johnson Deep East Tex. Reg’l Narcotics Trafficking Taskce, 379 F.3d
293, 301 (5th Cir. 2004) (“In ruling on a motionr feummary judgment based on qualified
immunity, the court first determines whether th&eevidence to sustain a finding that the
defendant's complained of conduct violated pldiatdonstitutional rights.”) Consequently, the
Court will only consider admissible summary judginenidence in determining whether Vega
violated Plaintiffs’ constitutional rights.

D. Whether Vega had Reasonable Suspicion to ConduatRoving Stop

“[T]lhe Fourth Amendment applies to all seizurestbé person, including seizures
involving only a brief detention short of tradit@minarrest.” United States v. Nichqld442 F.3d
857, 860 (5th Cir. 1998) (citingnited States v. Brignoni-Poncd22 U.S. 873, 878 (1975)).
“Border patrol ‘officers on roving patrol may stemghicles only if they are aware of specific
articulable facts, together with rational inferemdeom those facts, that reasonably warrant
suspicion that the vehicles contain aliens who bmaylegally in the country.””United States v.
Orozcq 191 F.3d 578, 581 (5th Cir. 1999) (citiBgignoni-Ponce 422 U.S. at 884)). A stop
without reasonable suspicion violates the FourthreAdment. In the Fifth Circuit, eight factors
are commonly referred to when determining whetimeagent had reasonable suspicion to stop a
vehicle, including: (1) proximity of the area tcetborder; (2) known characteristics of the area;
(3) usual traffic patterns on that road; (4) therdty previous experience in detecting illegal

activity; (5) information about recent illegal tfigking in aliens or narcotics in the area; (6)
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particular aspects or characteristics of the vehid) behavior of the driver; and (8) the number,
appearance, and behavior of the passeng@rezcq 191 F.3d at 581 (citingnited States v.
Samagueyl80 F.3d 195, 198 (5th Cir. 1999)).

Importantly, “[rleasonable suspicion determinati@ans not limited to analysis of any one
factor.” Nichols 142 F.3d at 866 (citingnited States v. Inocengid0 F.3d 716, 722 (5th Cir.
1994)). Rather, “[iln making a determination chsenable suspicion, the agents (and the courts
reviewing the agents’ actions) must take the tiytaf the circumstances into accountJnited
States v. Cortez149 U.S. 411, 417 (1981). “[U]nder a totalitytbé circumstances analysis, the
absence of a particular factor will not controlaut’s conclusions.”United States v. Cardona
955 F.2d 976, 980 (5th Cir. 1992) (citation omijted

Here, Plaintiffs assert that Vega did not havesseable suspicion to conduct a roving
stop of Plaintiffs’ vehicle. On the other hand,gdecontends that, under the pertinent standard
announced by the Supreme CourBimgnoni-Ponce Vega had reasonable suspicion to stop the
vehicle. The Court agrees with Vega as to thisassviewing the facts alleged in the light most
favorable to Plaintiffs, the totality of circumstas gave rise to a reasonable suspicion to
conduct an investigatory stop.

The thrust of Plaintiffs’ argument appears to betivabed by Vega’'s deposition
testimony that, while following Plaintiffs’ Grand &idquis and having observed Plaintiffs
shouting obscenities at him, he continued lookimgdadditional facts. In pertinent part, Vega
stated as follows during his deposition: “Q: $d¢hat point, you had not yet made a decision to
stop it? A: No. Like | say, I'm looking for actilable facts. Maybe I'd see people or
something.” [Dkt. No. 29, Ex. A at 138]. Afterlamwledging, during his deposition, that he

had established that the vehicle was dusty and afathe sort used for smuggling, Vega

13/28



continued: “[l] wanted more. | wanted to see dould see inside the vehicle. Maybe I'll see
heads. Sometimes you see people, like | saidndpidehind the passenger.ld]. However,
Plaintiffs have provided the Court with no authpriequiring that an officer view persons
suspected of being illegal immigrants inside a ekehiin order to conduct a roving stop.
Furthermore, that Vega continued looking for atable facts to support a roving stop does not
necessarily preclude the case that he already \wdabdacts sufficient to create a reasonable
suspicion. Indeed, the summary judgment evideraraodstrates that Vega had reasonable
suspicion to conduct a roving stop.

The characteristics of the area, the road, thecleshiecent smuggling activity in the area,
and Vega’s previous experience as a border pagehtasupport a finding of reasonable
suspicion. Before stopping Plaintiffs on Mastergtrad, Vega noted several characteristics of
the Plaintiffs’ Grand Marquis that, when viewedtle aggregate of all circumstances, support a
finding of reasonable suspicion. Vega testifiedt tthe Grand Marquis fit the profile for older
vehicles that were used to transport immigrantabse of the vehicle’s large sizdd.[at 137].
Specifically, Vega testified that he had reasonatlspicion because, as an older sedan, the
Grand Marquis could fit a lot of peopleld| at 137]. Additionally, the vehicle was covered i
dust. [d. at 133]. Indeed, Vega noted that the vehicle &dd/hite-looking powder” that is
usually seen close to the riverbankdd. [at 216]. Finally, Vega testified that the vedic
appeared to be riding low in the rear and thus agueto be heavily loaded.Id[ at 215-16].
Furthermore, Vega has provided evidence showing tlegently, there had been significant
illegal immigration activity in the area.ld[ at 137]. Vega directs the Court to the depasitio
testimony of Juan Manuel Pina, who testified tiatall of his years of experience, Masterson

Road has been a “hot spot” for drugs and alieri3kt.[No. 29, Ex. C at 138]. Additionally,
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Vega testified as to the number of apprehensidAsid based on the amount of apprehensions,
close to a thousand people in the month befors,them two months, if | recall. We have over a
thousand apprehensions in that area.” [Dkt. No.E3O A at 142]. Additionally, Vega testified
that he previously observed people walking outhef iverbank, climb into a vehicle, and head
east on Masterson towards the highwag. &t 213-214]. Finally, as stated, Vega had woiked
a border patrol agent for nearly eight (8) yeamyitg served almost entirely in Laredo, and
conducted hundreds of vehicle stops for immigratnspection purposesld] at 17, 22, 59].

Furthermore, Vega’s testimony indicates that hevetk Plaintiffs’ blue Grand Marquis
driving eastbound, away from the riverbanks of Rie Grand€'’, only minutes after he received
notice of seismic activity. This evidence also mugs a finding of reasonable suspicion. As
provided by his deposition testimony, Vega respdndenotice of seismic activity by waiting at
the corner of Masterson and Neches roads. [Dkt2NpEx. A at 131]. Minutes after receiving
notice of the seismic activity, Vega saw Plaintdiisve by the intersection in a Grand Marquis.
[Id.]. Specifically, in no more than two minutes, degached the intersection of Masterson and
Neches. Id.]. Vega testified that, seconds after arriving,saw the blue Grand Marquis emerge
from Masterson. Ifl.]. This evidence tends to support a reasonaligxeince that Plaintiffs’
vehicle was being used for criminal activity.

Plaintiffs’ behavior prior to the investigatory pt@also supports a finding of reasonable
suspicion. As stated, border patrol agents maygiden the behavior of the vehicle’s driver in
determining whether there is reasonable suspi@ostdp a vehicle.Nichols 142 F.3d at 868
(citing Brignoni-Ponce 422 U.S. at 885)). Here, as Plaintiffs drovetghs intersection of
Masterson and Neches where Vega was parked, Vethetd that the Plaintiff driver did not

look at him: “And when they got to the intersectigeople usually look at you, and if they're

4 The Rio Grande, of course, serves as the bordeeba Mexico and the United States.

15/ 28



local, they’re very friendly and they wave.” [DKtlo. 29, Ex. A at 137-138]. Based on this
alleged fact, Vega believed that Plaintiffs were Iocal. [d. at 138]. However, standing alone,
the failure of Plaintiffs to make eye contact bddatie support for reasonable suspicion. Indeed,
in the Fifth Circuit, it is well established thdtet “[alvoidance of eye contact is entitled to no
weight.” Nichols 142 F.3d at 868 (citingnited States v. Chavez-Villarreé8 F.3d 124, 127
(5th Cir. 1993)). Nevertheless, Plaintiff Rolan@wmnzalez exhibited other driving behavior
supporting a finding of reasonable suspicion. 8gady, Vega testified that Plaintiffs “only
went real fast when it to (sic) the corner betwhBleches and Masterson. Then, after that, it was
regular speed.” [Dkt. No. 29, Ex. A. at 154]. thar, as Vega approached the Grand Marquis,
he could hear Plaintiffs yelling obscenities at hifid. at 138, 140-41, 151-52, 154]. While
Rolando Gonzalez stated, through his depositioat ie drove down Masterson Road “at a
regular rate of speed,” [Dkt. No. 30, Ex. 2 at {Hg has failed to state whether he traveled at a
regular rate of speed at all times. More impolyartowever, as Vega approached Plaintiffs’
vehicle, he observed Plaintiffs shouting obscesits® him. [Dkt. No. 29, Ex. A at 140].
Plaintiffs have provided no evidence disputing testimony.

Finally, in further support of their assertion, iBtdfs contend that, in isolation, none of
the factors cited by Vega support a finding of ogable suspicion. As stated, however, all
factors cited by Vega must be considered togethedatermining whether an officer has
reasonable suspicion—the absence of one factaotislispositive. Cardong 955 F.2d at 980.
The summary judgment evidence now before the Csluivs that Vega observed Plaintiffs
driving east on Masterson Road minutes after re@oginotice of seismic activity near the Rio
Grande riverbanks; that Plaintiffs’ vehicle had tdaisaracteristic of that found near the river,

that the vehicle was “riding low;” that the vehieol@s a large sedan similar to those customarily

16/ 28



used by smugglers; that Plaintiffs shouted obsigendt Vega as he approached; and that Vega
had eight (8) years of experience as a border Ipagent and had conducted various
investigatory stops. Viewing all factors in aggateg the Court finds that a totality of the
circumstances created reasonable suspicion for eganduct an investigatory stop. Vega
therefore did not violate Rolando or Paula Gonzaleanstitutional rights when he conducted a
roving stop of the vehicle.

E. Standard Governing Unconstitutional Seizures

It is well established that “[n]ot all encounterstlween law enforcement officers and
citizens are seizures for purposes of the Fourtledment.” United States v. MasiB30 F.3d
330, 336 (5th Cir. 2003)rerry v. Ohig 392 U.S. 1, 19 (1968)). “A person is ‘seizeddtar the
Fourth Amendment ‘only if, in view of all the cimstances surrounding the incident, a
reasonable person would have believed that he oafeae to leave.” Gates v. Texas Dep't of
Protective and Regulatory Sery$37 F.3d 404, 431 (5th Cir. 2008) (citiidichigan v.
Chesternut486 U.S. 567, 573 (1988)). “A voluntary encouriietween an officer and citizen
may ripen into a seizure, triggering the Fourth Andment and requiring officers to be able to
articulate reasonable suspicion or probable cdasg, when the officer, by means of physical
force or show of authority, has in some way resgdithe liberty of [the] citizen.””Mask 330
F.3d at 336 (citingTerry, 392 U.S. at 12)). The pertinent “reasonable @€rstandard is
objective, and, thus not concerned with the citzesubjective perception or the officers’
subjective intent, but only with what the officesgbrds and actions would have conveyed to a
reasonable and innocent persdviask 330 F.3d at 336 (citinGhesternut486 U.S. at 574, 576

n.7).
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The Fifth Circuit recognizes that, “under the FouAmendment[,] a warrantless arrest
must be based on probable causdiiited States v. Castrd66 F.3d 728, 733 (5th Cir. 1999)
(citation omitted). “Probable cause exists whemnttitality of facts and circumstances within a
police officer's knowledge at the moment of arras¢ sufficient for a reasonable person to
conclude that the suspect has committed, or waiseirprocess of committing, an offensdd.
Consequently, “[a] warrantless arrest violates speat’'s Fourth . . . Amendment rights if the
arresting officer lacks probable cause to beliénat the suspect has committed a crimBddzin
v. City of Dallas 768 F.2d 722, 724 (5th Cir. 1985) (citation osit

1. Whether Vega concluded his immigration inspectio before Rolando and
Paula Gonzalez left the scene of the initial stop

In this case, Plaintiffs assert that the evidesuggports a conclusion that several specific
points in time existed when Vega’s actions viola®dintiffs’ Fourth Amendment rights. [Dkt.
No. 30 at 9]. As stated, Vega has provided evidenufficient to show that he had reasonable
suspicion to conduct a roving stop of Plaintiff€hicle. But aside from this issue, Plaintiffs
contend that, following the stop, Vega searchedtthek of Plaintiffs’ vehicle without valid
consent or probable cause and subsequently puRlaetiffs Rolando and Paula Gonzalez to
their home without probable cause. On the otherdhd/ega contends that the summary
judgment evidence reflects that none of the Plfsntvere ever seized or arrested, and that
Rolando voluntarily opened the truck. The partiles not dispute that Rolando and Paula
Gonzalez drove away from the scene of the investigastop after Vega ordered them not to
leave. The Court must therefore determine whetlegia searched Plaintiffs’ trunk without valid
consent or probable cause. The Court also mustrdete whether Vega seized Rolando, Paula,

and Ramiro Gonzalez, and if so, whether Vega haldgirie cause to do so.
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“IW]hen an officer's observations lead him reasdpdb suspect that a particular vehicle
may contain aliens who are illegally in the countrg may stop the car briefly and investigate
the circumstances that provoke suspicio®fignoni-Ponce 422 U.S. at 883. But “[t]he stop
and inquiry must be reasonably related in scopbedqustification for their initiation.”ld. at 881
(quotation omitted) (quotingerry, 392 U.S. at 29). Accordingly, “the officer mgyestion the
driver and passengers about their citizenship amdigration status, and he may ask them to
explain suspicious circumstances, but any furtleerion or search must be based on consent
or probable cause.’Brignoni-Prince 422 U.S. at 881-82)nited States v. Melendez-Gonzalez
727 F.2d 407, 413 (5th Cir. 1984)nited States v. Hill626 F.2d 429, 434 (5th Cir. 1980).

Here, Plaintiffs contend that once Vega requestedidw the contents of the trunk of
their vehicle, the immigration investigation thatrhed the basis of the initial stop concluded.
[Dkt. No. 30 at 10]. This contention is without me Indeed, the record shows that Vega had
not concluded his investigatory immigration insp@ttbefore Rolando and Paula Gonzalez left
the scene of the initial stop. Vega testified thatperformed the initial stop “[tjo make an
immigration inspection on the passengers of thecleeland the driver.” [Dkt. No. 30, Ex. A. at
156]. Vega also asserted that, during the ingtap, Rolando and Paula Gonzalez repeatedly
shouted obscenities at him and that he could naisfon the contents of the trunk. In his
affidavit, Rolando Gonzalez does not dispute tleahd Paula Gonzalez shouted obscenities at
Vega. Vega’s testimony thus demonstrates thatdgeumable to conduct a satisfactory search of
Plaintiffs’ trunk. Moreover, Vega stated that hiel dot question Paula Gonzalez about her
citizenship. [d. at 167]. After Rolando Gonzalez expressed heninto leave the scene of the
initial stop, Vega testified that he stated, “ §d]t take off cause | haven’t finished my

immigration inspection. | want to talk to the lady [Id.]. It is undisputed that Plaintiffs
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ignored this order and drove away from the scenth@finitial stop. Thereafter, Vega testified
that he pursued Plaintiffs for the purpose of dmgsthem for their failure to yield to his order.
[Id. at 175]. Finally, Vega testified that, after khag near Ramiro Gonzalez's residence, he
asked to speak to Paula Gonzalez, asking spetifficph]here’s the lady.” [d. at 184]. It is
apparent, therefore, that in calling for backup gadking two houses away from Plaintiffs’
home, Vega was continuing his effort to conducinamigration inspection.

In response, Plaintiffs have failed to provide evide disputing the fact that Vega had
yet to conclude his immigration inspection. At théd8olando Gonzalez alleges that “[a]t no
point during [the] encounter did Agent Vega askeaitme or my mother whether we were U.S.
citizens or what our immigration status was.” [DKb. 30, Ex. 2, { 8]. While such evidence
seemingly conflicts with Vega’'s testimony that teked Rolando Gonzalez where he was from,
it is consistent with Vega’'s testimony that he t&lthintiffs he wanted to speak with Paula
Gonzalez. Indeed, it is apparent that Vega neskedh Paula Gonzalez about her citizenship
status because he did not have an opportunity oddwhile the parties dispute whether Vega
asked Rolando Gonzalez about his citizenship, tpute is not material. The summary
judgment evidence shows that—during the coursehef initial stop—Rolando and Paula
Gonzalez shouted obscenities against Vega; thandol Gonzalez told Vega he was going to
leave the scene of the stop; that Vega orderedniointo leave because he had yet to finish his
immigration inspection and he wanted to speak wahla Gonzalez; and that Rolando Gonzalez
ignored Vega’'s order. It is therefore apparent fflaga’s immigration inspection had not
concluded. For these reasons, the Court conclhd¢d/ega had reasonable suspicion to call for
backup and park near Plaintiffs’ home; these alatsefore did not constitute violations of

Plaintiff Rolando and Paula Gonzalez’s rights urtberFourth Amendment.
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2. Whether Rolando Gonzalez consented to the searohhis vehicle’s trunk

Plaintiffs also assert that Vega'’s failure to ergagan immigration inspection and his
repeated insistence that Rolando Gonzalez opetruhk so that he could inspect it for illegal
immigrants raises a material issue as to both tipgse of the stop and the validity of Rolando
Gonzalez’'s consent for Vega to search the vehi¢@kt. No. 30 at 15-16]. As stated, the
evidence shows that Vega attempted to conduct amgration inspection. The Court notes that
Vega’'s attempt to view the contents of the trunkenveongruent with his inspection; indeed,
Vega testified that Plaintiffs’ vehicle was “trawved low in the rear.” [Dkt. No. 29, Ex. A at 215-
216]. Nonetheless, the Court must determine whétloéando Gonzalez consented to the search
of his trunk and, if not, whether Vega had probaialese to conduct a search of the trunk.

In the Fifth Circuit, six factors are pertinentdetermining the voluntariness of consent,
including: “(1) the voluntariness of the defendantustodial status; (2) the presence of coercive
police procedures; (3) the extent and level of deéendant’'s cooperation; (4) the defendant’s
awareness of his right to refuse to consent; (8)défendant’s education and intelligence; and
(6) the defendant’s belief that no incriminatingdance will be found.” Chavez-Villarreal 3
F.3d at 128 n.15 (citing/nited States v. Richay®94 F.2d 244 (5th Cir. 1993)). Here, Rolando
Gonzalez alleges that, at the beginning of theainstop, Vega explained that he was stopping
Rolando Gonzalez because his vehicle was “loadddetonax with ‘wet backs.” [Dkt. No. 30,
Ex. 2, 1 4]. When Rolando Gonzalez asked how ¢batd be, Vega responded that he had
received anonymous calldd. Thereafter, Rolando Gonzalez avers that Vegareddhim in
Spanish to open the trunkld], 1 5]. After Rolando Gonzalez responded by msgatiSir, | have
papers[,]” Vega allegedly stated, “I am not askymu.” [ld.]. When Rolando Gonzalez

proffered his identification to Vega, Vega allegedtated that Rolando Gonzalez was under
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arrest. [d.]. Next, Vega allegedly showed Rolando Gonzalgmjer indicating he had proof
that illegal aliens were in the vehicle and “keptiping his gun which was in his holster during
this time.” [id.,  6]. At this point, Rolando Gonzalez statest tfw]e subsequently consented
to the search, and | opened the car’s trunk for’hiptd., § 7].

The Court begins this analysis with the undisputeet that Rolando Gonzalez gave
consent for Vega to search the trunk. The issuehisther that consent was coerced. In
determining this issue, all facts and evidence nbestaken in the light most favorable to the
non-moving party. United Fire & Cas. Co. v. Hixson Bros. Inel53 F.3d 283, 285 (5th Cir.
2006). Therefore, unless undisputed, the Coursidens only the evidence presented in Rolando
Gonzalez’s declaration.

The first factor—the voluntariness of the deferidacustodial status—weighs in favor of
Vega. While Vega allegedly told Rolando Gonzaleat the was under arrest and Vega kept
grabbing his gun, which remained notably in itssken, there is no other evidence that Rolando
Gonzalez was in custody, detained, or restrainedidrgd or deed. The evidence establishes that
Rolando Gonzalez, as well as Paula Gonzalez, \aniiyexited the car; that Rolando Gonzalez
reached for his wallet; that he voluntarily dis@dyhis identification; that he actually knew he
was not under arrest or detained; that he knewokddeave; and that he in fact left despite
being told that he could not do so. At no time Wfielga attempt to physically stop Rolando
Gonzalez from leaving, nor was any force displajedtop Rolando Gonzalez from leaving.
The Court will address the second factor after immgg the remaining four factors. The third
factor—the extent and level of defendant’'s coopemnat-weighs in favor of Vega. Rolando
Gonzalez's declaration establishes that he coogebriatly with Vega; that he was polite and

respectful; that he answered all questions and @eémteered his identification. The fourth
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factor—the defendant’s awareness of his right fases to consent—also weighs in favor of
Vega. In his declaration, Rolando Gonzalez stttashe “initially refused to open the trunk,”
thus making it clear that he was aware of his rightefuse. [Dkt. No. 30, Ex. 2, { 6]. The fifth
factor—the defendant’s education and intelligence-a-isomewhat neutral factor because there
is no evidence before the Court as to Rolando Gemzaeducation or intelligence other than his
declaration itself. But from the declaration, gpaars that Rolando Gonzalez is at least of
average intelligence; the wording of the declarai®such that Rolando appears to have some
education. Finally, the sixth factor—the defentabelief that no incriminating evidence will
be found—requires no elaboration. This factor \Weim favor of Vega.

The only factor that weighs somewhat in favor afldRdo Gonzalez is the second
factor—the presence of coercive police procedurébe evidence here is that Vega ordered
Rolando Gonzalez to open the trunk; that Vega Rdthndo Gonzalez he was under arrest; and
that he was shown a paper indicating aliens wet@ertrunk. Were this the only factor to be
considered, summary judgment would be inappropaaté& would create a material fact issue
for the jury to determine. However, the Court Bnds a matter of law, in consideration of all six
factors and viewing the evidence in the light nfasbrable to Rolando Gonzalez, Rolando has
failed to raise a fact issue as to the voluntasrashis consent. Consequently, with regard to
Rolando Gonzalez’'s claim as to the constitutiopatif the search of the trunk, the Court
GRANTS summary judgment in favor of Vega.

3. Whether Vega illegally seized Plaintiffs

The question now before the Court is whether Afé&snRolando, Paula, and Ramiro
Gonzalez were illegally seized after Vega calledafgsistance and parked more than two houses

away from Ramiro Gonzalez’'s home. Plaintiffs codte¢hat several factors led Plaintiffs to
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believe that they were seized, including the nunab@fficers who arrived in response to Vega’s
call for back up, the positions of the officersredation to Plaintiffs, the fact that the officers
were “fully armed[,]” and the alleged instructiofts Ramiro and Rolando Gonzalez to return to
their home. [Dkt. No. 30 at 22]. With regard tol&do and Paula Gonzalez, the Court
disagrees.
a. Rolando Gonzalez

As an initial matter, the mere presence of Vega atier officers near Ramiro
Gonzalez’'s home would not lead a reasonable pdstelieve that he was not free to leave.
See Mask330 F.3d at 338-39 (noting that “[t]here is nathparticularly coercive about police
observation in public.”). The fact that the offisavere positioned to observe Plaintiffs gives no
indication that Plaintiffs’ movements were in angywestrained.See id (“[T]he fact that one of
the police officers kept an eye on [the plaintdifl not communicate to a reasonable person that
[the plaintiffs] could not leave, particularly aftee had been specifically told by [an officer]ttha
he couldleave.”). Moreover, there is no evidence thatdfieers positioned themselves so as
to create a perimeter around Rolando Gonzalezisdidme. Indeed, Vega states that he parked
more than two houses away from Ramiro Gonzalez'seho[Dkt. No. 30, Ex. A at 181]. There
is no evidence that the officers ever moved clos&nd contrary to Plaintiffs’ contention, the
fact that Agent Trejo testified that he tried “tetgoosition around to one side where no law
enforcement was at,” [Dkt. No. 29, Ex. E at 40],na way demonstrates that the officers
surrounded Rolando Gonzalez. Furthermore, Pl&ntiive provided no evidence indicating
that the officers had drawn or raised their weapoRmally, while Rolando Gonzalez alleges
that he was told he was arrested, he concedesdhsibsequently returned home. Specifically,

Rolando Gonzalez states that “we were all told mbas once by him and the Deputy Sheriff
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that we were all under arrest, not to move. Yderadbout a while out in the hot Laredo sun, we
moved into our property as advised by two Sherifffice investigators.” [Dkt. No. 30, Ex. 2, |
10]. Moreover, there is no evidence indicating tha officers used physical force or a show of
authority to prevent Rolando Gonzalez from retugniome, much less that Vega ordered the
officers to do so. Absent a showing of such farc@uthority, Rolando Gonzalez has failed to
raise a fact issue that, under the totality ofunmstances, a reasonable person would believe he
was not free to leave. For these reasons, thetCouncludes that Plaintiffs have failed to show
that Vega illegally seized Rolando Gonzalez aftaviag near Plaintiffs’ residence.
b. Paula Gonzalez

Next, as to the issue of whether Paula Gonzalez illagmlly seized, Plaintiffs have
provided no summary judgment evidence indicatingt tRlaintiff Paula Gonzalez was ever
seized after Vega parked a few houses down fromifRa@onzalez’s residence. As stated,
Rolando and Paula Gonzalez left the scene of thesstigatory stop after Vega ordered them not
to leave. Since Rolando and Paula Gonzalez ignitniedorder, Plaintiffs cannot persuasively
argue that she was seized at that time. As nogedega, there can be no seizure without an
individual's submission. Moreover, through theiffidavits, neither Ramiro nor Rolando
Gonzalez have provided any testimony as to Paulez&ez’s location during the incident near
Plaintiffs’ home, much less that she was seized. stated, Ramiro Gonzalez alleges, in rather
vague and overbroad fashion, that “they continweslly that we were arrested[,]” and that “the
Deputy Sheriff told us that we were all arrestedDkt. No. 30, Ex. 1, 11 7, 8]. Similarly,
Rolando Gonzalez merely states that “[w]e weréadtl more than once by him and the Deputy
Sheriff that we were all under arrest, not to movgkt. No. 30, Ex. 2, § 10]. Plaintiffs have

therefore failed to provide any evidence indicatingt Paula Gonzalez was present at the scene
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of the incident, much less that she was illegadlizad by Vega. Consequently, with regard to
her claim for damages undBivensagainst Vega in his individual capacity, the CE&BIRANTS
summary judgment against Plaintiff Paula Gonzalez.
C. Ramiro Gonzalez

Plaintiffs’ evidence establishes that Ramiro GoazaVoluntarily left his home and
approached Vega (without being prompted by Veganyr other officer to do so); that he was
told he would be arrested; that Vega attemptedaoephim in handcuffs; and that he was told he
was arrested. In pertinent part, Ramiro Gonzaleffislavit states that “[A]lgent Vega talked
with the Deputy Sheriff, and right thereafter, agtjointly with Agent Vega, the Deputy Sheriff
said that | was being arrested. The Deputy Shéiéd to grab my arm intending to put
handcuffs on me, but | told him my arm was injutedDkt. No. 30, Ex. 1, § 7]. Ramiro
Gonzalez continues: “The Deputy Sheriff did not e handcuffs on me, but they continued to
say that we were arrested.1df]. In summary, Ramiro Gonzalez has alleged tlfiéters told
him he was going to be arrested; that Vega ordaredto be handcuffed; that the officers
attempted to handcuff him; and that he was subselyumld that he was under arrest. While,
similar to Rolando Gonzalez, Ramiro Gonzalez coaesetttat he was advised to return home,
and thereafter returned home, the fact that Velggedly attempted to have him handcuffed is
salient. Under the totality of circumstances, asomable person would be led to believe that
they were restrained in their movements or not fodeave.

Next, assuming that Vega seized Ramiro Gonzaledntifs have also demonstrated a
material fact issue as to whether Ramiro Gonzalaltésged arrest was motivated by probable
cause. While disputed by Vega, Ramiro Gonzaleedtdhat “[he] did not threaten Agent Vega

at any time during the time | talked with him.” KD No. 30, Ex. 1, 1 8]. While it is apparent
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that Plaintiffs have created a fact issue as tathdieRamiro Gonzalez threatened Vega verbally,
the Court must address whether Ramiro Gonzalez Yaga reason to fear for his personal
safety through non-verbal conduct. During his dgpm, Vega testified that after he exited his
vehicle near Plaintiffs’ residence, “they came aprty vehicle and they almost hit me.” [Dkt.
No. 30, Ex. A at 184]. While this evidence is ifisient to identity Ramiro Gonzalez as the
individual who “almost hit [Vega],” it is also anmmdiguous description of Plaintiffs’ alleged
physical movements. The testimony of other ofcaliso fails to demonstrate whether Ramiro
Gonzalez indeed conducted himself in such a wdg gé/e Vega or other officers reason to fear
for their safety. Vega directs the Court to th&titeony of Agent Garza, but while Agent Garza
testified that “[l] saw folks, several individuatsit there, males and a female out there, an older
female[;]” that “[tlhey were all yelling, pointingnd charging at Mr. Vegal[;]" and that “some
were surrounding his vehicle[,]” this evidence daito show whether Ramiro Gonzalez
specifically charged Vega. [Dkt. No. 29, Ex. D2&]. Moreover, Agent Trejo merely stated that
he observed “the gentleman who was in front of pjeéghout at Vega, point at Vega, and use
hand gestures. [Dkt. No. 29, Ex. E at 41-42]. &se Ramiro Gonzalez has created a fact issue
as to whether he was seized, and also as to wheédga had probable cause to arrest him, the
Court cannot conclude that Vega did not violate Rarsonzalez’s right to be free from an
illegal seizure. For this reason, Vega’'s motiondommary judgment against Ramiro Gonzalez
is DENIED.
. CONCLUSION

For the reasons stated, the Court concludes thattifs have failed to raise a material
issue of fact as to whether Vega violated the ctutigtnal rights of Rolando and Paula Gonzalez

under the Fourth Amendment. Consequently, the tGBRANTS Vega’'s Motion for Summary
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Judgment as to thBivensclaims of these two Plaintiffs. [Dkt. No. 29]. uBPlaintiff Ramiro
Gonzalez has demonstrated a material fact issue asether Vega unconstitutionally seized
him. Consequently, the CouENIES Vega’'s Motion for Summary Judgment as to Ramiro
Gonzalez'Bivensclaim.

IT IS SO ORDERED.

DONE this 2nd day of July, 2009, in Laredo, Texas.

Micaela Alvarez {./
UNITED STATES DISTRICT JUDGE

To INSURE PROPER NOTICE , EACH PARTY WHO RECEIVES THIS ORDER SHALL
FORWARD A COPY OF IT TO EVERY OTHER PARTY AND AFFECTED NON-PARTY
EVEN THOUGH THEY MAY HAVE BEEN SENT ONE BY THE COURT.
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