Velasco v. USA Doc. 4

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

MANUEL AMADOR VELASCO

Plaintiff,
CIVIL ACTION NO. 5-08-cv-114
CRIMINAL ACTION NO. 5:04-cr-102

VS.

w W W W W W W

UNITED STATES OF AMERICA
Defendant.

OPINION & ORDER

Pending before the Court is Manuel Santiago AmatEasco’s (“Amador-Velasco”)
Motions to Vacate, Set Aside, or Correct a Sentdnca Person in Federal Custody under 28
U.S.C. §2255, [Dkt. No. 1, 3]which the Court deems filed on August 14, 20@8d September
15, 2008 respectively The Court concludes that it is not necessanrdier the Government to
respond to the 82255 Motions because “it plainlyegps from the motion, any attached exhibits,
and the record of prior proceedings that the moyagy is not entitled to relief.” 28 U.S.C.
§ 2255, Proc. R. 4(b¥ee also United Satesv. Santora, 711 F.2d 41, 42 (5th Cir. 1983). Having
duly considered the petitions, supporting memoramdand applicable law, Velasco’s petitions

are DISMISSED with prejudice.

1 “Dkt. No.” refers to the docket number entry fhetCourt’s electronic filing system. The Courtlwite to the
docket number entries rather than the title of ddicly. “Dkt. No.” will be used to refer to filigs in case number
5:08-cv-114. Unless otherwise noted, “Cr. Dkt."Naill be used to refer to filings in criminal cas@mber 5:04-cr-
102. Citations to “Minute Entries” will be usedrefer to entries made for criminal case numbe4-£10102.

2 Although the Clerk received Amador-Velasco’s firsdtion on August 20, 2008, it is dated August2808.

Thus, August 14, 2008 is the earliest date it chialde been delivered to prison authorities fondlithe pertinent
date for deeming a document filed bgra se prisoner undeHouston v. Lack, 487 U.S. 266, 276 (1988%ce

United States v. Young, 966 F.2d 164, 165 (5th Cir. 1992). The Courtnde¢he petition filed as of the earlier date.
% The Clerk received Amador-Velasco’s second motintSeptember 29, 2008. The motion is dated Segtefith
2008, and the accompanying Memorandum of Law isdlaugust 18, 2008. The Court deems the Motidfiles
on September 15, 2008, the earliest date it coale fbeen delivered to prison authorities for filirge Young, 966
F.2d at 165.
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FACTS AND PROCEEDINGS

On January 21, 2004, a federal grand jury in Lardeéxas indicted Amador-Velasco in
criminal case number 5:04-cr-102 of: (1) conspirecpossess with intent to distribute in excess
of five kilograms of cocaine, a Schedule Il corlgdlsubstance, in violation of Title 21, United
States Code, Section 846, 841(a)(1), and 841(B)1)&dnd (2) possession with intent to
distribute in excess of five kilograms of cocaimeviolation of Title 21, United States Code,
Section 841(a)(1), 841(b)(1)(A), and Title 18, éaitStates Code, Section 2Z5eg Cr. Dkt. No.

1]. On April 14, 2004, a jury found Amador-Velasgoilty of both counts. [Cr. Dkt. No. 29].
Subsequently, on July 15, 2004, Judge Ginger Baarigentenced Amador-Velasco to 151
months incarceration, followed by five years of awsed release. [Cr. Dkt. No. 37]. Oscar J.
Pena, Jr. represented Amador-Velasco at his tmchlsantencing.

On direct appeal to the U.S. Court of Appealstfa Fifth Circuit, Amador-Velasco’s
conviction and sentence were affirmed. [Cr. Dkb. €9, 70]. On August 14, 2008, Amador-
Velasco filed the first 82255 Motion now before feurt, [Dkt. No. 1], and an accompanying
Memorandum of Law. [Dkt. No. 2]. Amador-Veladtames his claims in this case in terms of
ineffective assistance of counsel at his sentenciAghador-Velasco states, “. . . Mr. Amador
essentially had no advocate during his sentencaiageeding, because Mr. Pena did nothing on
movant’s behalf to argue for a lower sentencéd: at 5. Specifically, Amador-Velasco first
contends that his attorney should have moved &w-ealled “safety valve” sentence adjustment
pursuant to 18 U.S.C. 3553(f)ld. at 12. Second, Amador-Velasco asserts that hisnaty
should have argued that Petitioner should recemreglaction for “play[ing] only a minor role in
a jointly undertaken criminal activity” under U.SG5 § 3B1.2. Id. at 12-14. Interwoven in

these two arguments Amador-Velasco also conteradshth attorney failed to object to the pre-
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sentence reportld. On September 15, 2008, Amador-Velasco filed a s&#255 motion.
[Dkt. No. 3]. In this second motion, Amador-Velasargues that his counsel provided
ineffective assistance of counsel for the exactesegasons as stated in his first petition. Indeed,
Amador-Velasco’s Memorandum of Law in his secondiomois identical to that of his first
motion. [Cr. Dkt. No. 62].
Il. JURISDICTION

The Court has jurisdiction over Amador-VelascofstfMotion to Vacate, Set Aside, or
Correct a Sentence by a Person in Federal Custotgugnt to 28 U.S.C. 82255. Amador-
Velasco’s August 14, 2008 motion is timely becaiseas filed within one year of the date on
which his judgment of conviction became final, ,ii#e time in which Amador-Velasco could
have sought direct appeal from the Fifth Circuitthhe United States Supreme Coufiee 28
U.S.C. § 2255(f)(1)Clay v. United States, 537 U.S. 522, 532 (2003) (holding that if a feder
defendant appeals his conviction to the court geats and then does not seek certiorari to the
Supreme Court, the conviction becomes final whend®-day period expires during which the
defendant could have filed a petition for certigtar

Amador-Velasco’s second Motion to Vacate, Set Asidr Correct a Sentence by a
Person in Federal Custody (the September 15, 20i@#®m may be considered a successive
motion to vacate that requires a panel of the Kfiticuit to approve its filing. The Antiterrorism
and Effective Death Penalty Act (AEDPA) limits wharfederal prisoner may file a second or
successive motion to vacat&ee United Sates v. Orozco-Ramirez, 211 F.3d 862, 867 (5th Cir.
2000). Under Fifth Circuit precedent, a subsequmeation is “second or successive” when it
raises a claim that challenges the movant's colwviair sentence that could have been raised or

was raised in an earlier motion to vacate. The Fifth Circuit inOrozco-Ramirez noted:
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The requirement that all available claims be presg&m a prisoner’s first habeas

petition is consistent not only with the spirit AEDPA’s restrictions on second

and successive habeas petitions, but also witlpteexisting abuse of the writ

principle. The requirement serves the singuladjutary purpose of forcing

federal habeas petitioners to think through alepbal post-conviction claims and

to consolidate them for a unitary presentatiorhtodistrict court.
Id. (quotingPratt v. United Sates, 129 F.3d 54, 61 (1st Cir. 1997). Here Amadorageb raises
the exact same claims that he raised in his firsion—ineffective assistance of counsel for
failure of his counsel to move for a minor role“safety valve” adjustment. [Dkt. No. 2, 3].
Because the motion raises the same claims as ifirstisnotion, the Court will consider both
filings to constitute one motion.
. LEGAL STANDARD

A. 28 U.S.C. § 2255

“Relief under 28 U.S.C. 8§ 2255 is reserved for sgaassions of constitutional rights and
for a narrow range of injuries that could not hde=n raised on direct appeal and would, if
condoned, result in a complete miscarriage of gasti United Sates v. Vaughn, 955 F.2d 367,
368 (5th Cir. 1992) (per curiam). Generally, 8 228aims fall under four categories: (1)
constitutional issues; (2) challenges to the distourt’s jurisdiction to impose the sentence; (3)
challenges to the length of a sentence in excedgedtatutory maximum; and (4) claims that the
sentence is otherwise subject to collateral atte®&.U.S.C. § 2253Jnited Sates v. Seyfert, 67
F.3d 544, 546 (5th Cir. 1995) (citations omitted)fter conducting an initial examination of the
petition, the Court must dismiss it if “it plainlgppears from the petition and any attached
exhibits that the petitioner is not entitled taeel 28 U.S.C. § 2255, Proc. R. 4.

B. Ineffective Assistance of Counsel

The Sixth Amendment to the United States Constituguarantees a criminal defendant

“reasonably effective assistance” of counsehtrickland v. Washington, 466 U.S. 668, 687
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(1984). Moreover, “the right to counsel is thehtigp the effective assistance of counsét at
686. (quotingMcMann v. Richardson, 397 U.S. 759, 771 n.14 (1970)). In order to mngoist-
conviction relief due to ineffective assistanceofinsel, Amador-Velasco must demonstrate that
(1) counsel’'s performance was deficient and (2) the petitioner suffered prejudice as a result.
Id. at 687;see also Motley v. Callins, 18 F.3d 1223, 1226 (5th Cirgert. denied, 513 U.S. 960
(1994) (summarizing th&rickland standard of review). A failure to establish eitipeong of
the Strickland test requires a finding that counsel’'s performawes constitutionally effective.
Seeid.; Carter v. Johnson, 131 F.3d 452, 463 (5th Cir. 1997) (“Failure toye either deficient
performance or actual prejudice is fatal to anfewive assistance claim.”). Thus, a court does
not have to analyze both components of a claimeffective assistance of counsel if the movant
has made an insufficient showing as to one prddgited Sates v. Sewart, 207 F.3d 750, 751
(5th Cir. 2000).

Under the “performance” prong, counsel’'s perforosars deficient if it falls below an
objective standard of reasonablenesStrickland, 466 U.S. at 688. In assessing whether
counsel’s performance was constitutionally defitiéa court must indulge a strong presumption
that counsel’'s conduct falls within the wide rarafereasonable; that is, the defendant must
overcome the presumption that, under the circunas@nthe challenged action ‘might be
considered sound trial strategy.’I'd. at 689 (quotingMichel v. Louisiana, 350 U.S. 91, 101
(1955)). Under the *“prejudice” requirement, Amadtmlasco must show a reasonable
probability that, but for counsel’s errors, the ggeding’s result would have been differeid.
at 689. A “reasonable probability is a probabilgyfficient to undermine confidence in the
outcome.” Id. at 694. “However, the mere possibility of a different outoe is not sufficient to

prevail on the prejudice prong. Rather, the ded@bdnust demonstrate that the prejudice
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rendered sentencing ‘fundamentally unfair or uat#é.” Crane v. Johnson, 178 F.3d 309,
312-313 (5th Cir.)gert. denied, 528 U.S. 947 (1999) (quotirRansom v. Johnson, 126 F.3d 716,
721 (5th Cir.)cert. denied, 522 U.S. 944 (1997)).
IV. Discussion

Prior to analyzing Amador-Velasco’s ineffectivesiggance of counsel claim, the Court
notes that Amador-Velasco’s Motion to Vacate esaklytrepresents an attempt to challenge
Judge Barrigan’s application of the Sentencing €lingés. A movant may not collaterally
attack a court’s application of the Sentencing @limes in a 82255 proceeding if the movant
could have raised this challenge on direct appEaited Sates v. Perez, 952 F.2d 909, 909-10
(5th Cir. 1992). Further, a claim based on theappdication or miscalculation of the Sentencing
Guidelines is not a constitutional claim under 825ee United States v. Williamson, 183 F.3d
458, 462 (5th Cir. 1999) (citations omitted) (expiag misapplications of the Sentencing
Guidelines are not cognizable in 82255 motionf)ited States v. Segler, 37 F.3d 1131, 1134
(5th Cir. 1994) (holding “a district court’s tecleal application of the Sentencing Guidelines
does not give rise to a constitutional issue cagriez under section 2255”). Therefore, to the
extent Almador-Velasco’s attempts to directly chiafle the Court’s sentence, the Court finds it
should summarily reject his claim. However, to éx¢éent that Amador-Velasco alleges his 151-
month sentence resulted from ineffective assistaficeunsel, the Court will examine the merits
of Amador-Velasco’s claims.

A. Minor Participant Eligibility Claims

Amador-Velasco argues that his attorney was ingtfedor failing to object to the Pre-

Sentence Report that he qualified for minor pgstiot status, and for failing to argue that

Amador-Velasco was at best a minor participantkt[Dlo. 2 at 12-14].
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Section 3B1.2 of the United States Sentencing Gineke permits a two level reduction
in a defendant’s total offense level if the defamdaas a “minor participant” in the criminal
activity for which the defendant is being sentenced.S. Sentencing Guidelines Manual §
3B1.2(b) (2004). The Fifth Circuit has stated tHaf downward adjustment under section
3B1.2 is generally appropriate only where a defaheas Substantially less culpable than the
average participant.’United Sates v. Brown, 54 F.3d 234, 241 (5th Cir. 1991) (quotidgited
Satesv. Buenrostro, 868 F.2d 135, 138 (5th Cir. 1989) (emphasis igioal)); seealso U.S.S.G.

8§ 3B1.2, Background Note. The defendant bearsbtirden of proving that his role in the
offense was minor or minimal.”United Sates v. Atanda, 60 F.3d 196, 198 (5th Cir. 1995)
(citing United States v. Brown, 7 F.3d 1155, 1160 n.2 (5th Cir. 1993)). In dmieing whether a
defendant’s participation was minor, the court nagstsider the broad context of the defendant’s
crime. Id. (citing Buenrostro, 868 F.2d at 138 (5th Cir. 1989))nited Sates v. Mgjia-Orosco,
867 F.2d 216 (5th Cir.gert. denied, 492 U.S. 924 (1989).

Amador-Velasco claims the evidence shows his roléhe offense was minor. He
alleges that a Mr. Becerra recruited him to smudgl8. currency between Mexico and the
United States; there was no mention of cocaine.a&ing only as a courier, Amador-Velasco
reasons he played only a minor role. Case law,elvew does not support Amador-Velasco’s
reasoning or interpretationSee United Sates v. Lujan-Sauceda, 187 F.3d 451, 452 (5th Cir.
1999);Buenrostro, 868 F.2d at 137-38.

In Buenrostro, the Fifth Circuit, held that a district court chdt commit clear error in not
awarding a 8 3B1.2 reduction to a one-time couwfdreroin who smuggled the heroin just after
being asked by a few men he had just met at a 8. F.2d at 137-38. The Court of Appeals

further explicated:
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“[E]ven if the defendant were purely a courier mgvno knowledge of the other

aspects of the drug-dealing operation, the defendéaght nonetheless be a highly

culpable participant in the operation. A couridromillingly undertakes illegal

transit without asking many questions is especialjuable to a criminal

organization.  When police apprehend a studiouggorant courier the

organization can rest comfortably, knowing that dher operations remain

hidden from the lawld.
Similarly, in Lujan-Sauceda, the Fifth Circuit stated that neither a defentfastatus as a first
time offender nor his claims to be a courier reguan adjustment under 8 3B1.2 for minor
participant status. 187 F.3d 451, 452 (5th Cie9)9

In light of this Fifth Circuit precedent, Amadvkelasco’s minor participant argument
fails. It fails because the Fifth Circuit has cdesed and rejected the argument Amador-
Velasco puts forth here—that courier status stergrfiom a single drug smuggling transaction
done in ignorance of its contents should qualiffdefendant for a minor role downward
sentencing adjustmentSee Lujan-Sauceda, 187 F.3d at 452Buenrostro, 868 F.2d at 138-39;
see also Espinosa v. United Sates, No. EP-05-CA-309, 2008 WL 557959, at *4 (W.D. Téeb.
27, 2008) (explaining that even though defendatdinobd an agreement from the government to
recommend minor role reduction, the court needfabdw that recommendation in light of
Lujan-Sauceda and Buenrostro); United Sates v. Granados-Vaquiz, No. 04-cv-670, 2006 WL
1709961, at *5 (S.D. Tex. June 14, 2006). Alsoa8lor-Velasco has produced little evidence in
connection with his motion to satisfy his burderesfablishing that he played a minor role in the
offense. Atanda, 60 F.3d at 198.

Because the Fifth Circuit has rejected argumamsgas to Amador-Velasco’s minor role
argument, counsel cannot be faulted for failinglgect or to move for a downward adjustment

on this ground. See Sones v. Hargett, 61 F.3d 410, 415 n.5 (5th Cir. 1995) (citikgch v.

Puckett, 907 F.2d 524, 527 (5th Cir. 1990)) (“Counsel a#rve deficient for failing to press a
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frivolous point.”). Under these set of circumstasicAmador-Velasco has not demonstrated that
his counsel’'s conduct fell below an objective staddof reasonable serviceSee Lujan-
Sauceda, 187 F.3d at 452Atanda, 60 F.3d at 1983uenrostro, 868 F.2d at 138-39. As a result
of Amador-Velasco failing to satisfy the “perforntai Strickland prong, it is unnecessary for
the Court to consider prejudic&ewart, 207 F.3d at 751see also Amos v. Scott, 61 F.3d 333,
348 (5th Cir. 1995). Therefore, Amador-Velascaas entitled to relief on this claim.

B. The “Safety Valve” Issue

Amador-Velasco next argues that his counsel waffeictive because counsel did not
object to the Pre-Sentence Report that Amador-Zelagialified for a safety valve two-level
downward departure. Amador-Velasco also asseds s counsel should have raised the
“safety valve” at sentencing. [Dkt. No. 2 at 9-12]

The United States Sentencing Guidelines’ “safedive’ provision permits a court to
issue a sentence below the mandatory minimum ifdéfendant meets five criteriaUnited
Sates v. Ridgeway, abrogated on other grounds, 321 F.3d 512, 515 (5th Cir. 2003)nited
Sates v. Flanagan, 80 F.3d 143, 146-47 (5th Cir. 1996). To be blgifor the safety valve,
U.S.S.G. 8§ 5C1.2 requires that a defendant denaiastfl) he does not have more than one
criminal history point; (2) he did not use violenge threats of violence or possess a weapon
during the offense; (3) his offense did not resultleath or serious bodily injury to any person;
(4) he was not an organizer, leader, or other nygaticipant in the offense; and (5) that not later
than the time of his sentencing hearing, he hathftily provided to the government all
information and evidence he has concerning theneffe U.S.S.G. § 5C1.&ealso 18 U.S.C. §
3553(f)(5); United States v. Rodriguez, 60 F.3d 193, 196 (stating the safety-valve pilionis

allows less culpable and less knowledgeable defead@ho have fully assisted the government
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by providing all of the information they know to @d application of statutorily mandatory
minimum sentence). The defendant has the burdshdw that he has satisfied all five of the
safety-valve factors and that the information hevited was truthfulFlanagan, 80 F.3d at 146-
47.

Amador-Velasco meets the first four criteria; tliere, the Court focuses on the fifth
criterion. Amador-Velasco in his § 2255 memorangdstates that “. . . on the date of his arrest,
[he] disclosed to the DEA agent who interviewed hanthe immigration checkpoint near
Laredo, Texas, all that he knew about the crime..On the stand, Mr. Amador offered almost
the exact word-for-word testimony . . .” [Dkt. N&.at 10]. Nonetheless, Amador-Velasco’s
contention that he should have received a safdiye\aedjustment as a result of this help if his
lawyer had argued for it is unsubstantiated. Based review of the record, no evidence exists
that Amador-Velasco satisfied the fifth requiremtamtsafety valve relief, i.e., that he truthfully
debriefed to the government prior to sentencindgie Pre-Sentence Report does not state that
Amador-Velasco ever debriefed with the governmektoreover, a debriefing session by the
government would have been futile. At the timesehtencing, Amador-Velasco continued to
assert that he did not know that he was transgpdings, an essential element of conspiracy to
possess with intent to distribute and possessiah witent to distribute in excess of five
kilograms of cocaine of which the jury convictednfi At sentencing, when the Court asked

Amador-Velasco if he had anything to say, Amadolageo gave a vague statement:

* Judge Keith Ellison at trial instructed the jusyta Count One:
Title 21, United States Code, Sections 841(a)ék)d 846 make it a crime for anyone to conspire
with someone else to commit a violation of certaontrolled substances laws of the United
States. In this case the defendant is chargedasitispiring to possess with intent to distribute a
guantity in excess of 5 kilograms of cocaine, aeScie Il controlled substance. Money is not a
controlled substance within the meaning of this.law. For you to find the defendant guilty of
conspiring to possess with intent to distributeoatmlled substance, you must be convinced the
government has proved each of the following beyandasonable doubt: First, that two or more
persons directly or indirectly reached an agreer@pbssess with intent to distribute a controlled
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And this mistake was not a direct cause on my péfts is the truth. And | am
very sad and very embarrassed because | bit thet dfathis great country. Even
though it was not directly it was not my fault..And here are my hands. These
have always been hands of work, which has beenrbbleowork. And for that
situation, because of that situation, | wish toesgp

[Sentencing Tr. at 4]. Amador-Velasco’s lawyerrttexplained to the Court this statement was

an oblique reiteration of his defense at trial thatador-Velasco did not know there was cocaine

located in a hidden compartment in his vehicleecHrally his counsel stated:

It was his position at trial that he was hoodwinkatb thinking that he was
coming to the U.S. to pick up some funds which was supposed to be put in a
secret compartment. And that was in the car teatvas driving. That was his
testimony at the trial and that is why he talks wbhis not being directly
responsible for what happened, because his posiasn “I thought that the secret
compartment was empty. | was coming to the U.9idk up money and | had no
knowledge of the fact there was cocaine in thatgamment.”

[Sentencing Tr. at 4-5]. This colloquy demonstsateat Amador-Velasco would not truthfully

have provided the Government with all relevant infation concerning the offense because he

continued to deny knowledge of the cocainé&ee U.S.S.G. § 5C1.2(a)(5); 18 U.S.C. §

3553(f)(5); United Sates v. Flanagan, 80 F.3d 143, 146-47 (5th Cir. 1996). The jurglslty

verdict necessarily means Amador-Velasco did hdwe requisite knowledge. Therefore,

Amador-Velasco has failed to show that the Couruldichave granted him a safety valve

substance. Second, that the defendant knew afrtlagvful purpose of the agreement. Third, that
the defendant joined in the agreement willfullyatthis, with the intent to further its unlawful
purpose; and Fourth, that the overall scope ofcirspiracy involved at least 5 kilograms of
cocaine. . ..

[Trial Tr. Vol. Il, at 70-71]. Judge Ellison insirted the jury as to Count Two, possession witbrinto

distribute:
For you to find the defendant guilty of this crimgu must be convinced the government has
proved each of the following beyond a reasonablebtoFirst, That the defendant knowingly
possessed a controlled substance; Second, Thatitiséance was in fact cocaine; Fourth, that the
guantity of substance was at least five kilogramsThe government is not required to show that
the defendant knew that the substance involved ceasine. It is sufficient if the evidence
establishes beyond a reasonable doubt that a defehkdiowingly possessed some controlled
substance with the intent to distribute it . . . .

[Trial Tr. Vol. Il, at 72-73].
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reduction if his counsel had moved for or&&e United Satesv. Edwards, 65 F.3d 430, 433 (5th
Cir. 1995) (denying application of § 5C1.2 becatisedefendant provided conflicting accounts
of the offense)see also United Sates v. Fo, 226 Fed. Appx. 346, 346 (5th Cir. May 14, 2007)
(upholding district court’s determination that dedant did not establish eligibility for safety-
valve reduction where he did not admit his involesmin drug conspiracy extended beyond two
kilograms he admitted to)Jnited Sates v. Madrigal, 215 Fed. Appx. 365, 366 (5th Cir. Feb. 2,
2007) (upholding district court’s finding that detlant’'s story that stranger sought him out
randomly to transport marijuana for $10,000 waslaugible). Had Amador-Velasco’s counsel
moved for safety valve relief, he would not haveereed it. Therefore, Amador-Velasco was
not prejudiced under th&rickland test by his counsel’s failure to move for safet\vearelief,
and thus, his claim for ineffective assistance adrsel fails. See Strickland, 466 U.S. at 697
(noting a court may dismiss an ineffective assistanf counsel claim if petitioner’s allegations
fail to demonstrate the complained-of error affddtee outcome of the case).
V. CONCLUSION

Petitioners’ Motions to Vacate, Set Aside, or Am&udgment ar®ISMISSED WITH
PREJUDICE. Any future request for a certificate of appedighis DENIED.

IT IS SO ORDERED.

DONE this 22nd day of October 2008, in Laredo, Bexa

™M O, —

Micaela Alvarez/
UNITED STATES DISTRICT JUDGE
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