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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

JOSE RAMIRO ARREDONDO
Petitioner,

CIVIL ACTION NO. 5:08-cv-126

CRIMINAL ACTION NO. 5:07-cr-523

VS.

UNITED STATES OF AMERICA
Defendant.

w W W W W W W

OPINION & ORDER

Pending before the Court o se litigant Jose Ramiro Arredondo’s (“Arredondo”)
Motion to Vacate, Set Aside, or Correct a Sentdnca Person in Federal Custody under 28
U.S.C. §2255, [Dkt. No. T]which the Court deems filed on September 22, 2008he Court
concludes that it is not necessary to order thee@waent to respond because “it plainly appears
from the motion, any attached exhibits, and thend:of prior proceedings that the moving party
is not entitled to relief.” 28 U.S.C. § 2255, Pré& 4(b);see also United Sates v. Santora, 711
F.2d 41, 42 (5th Cir. 1983). Having duly considktiee petition, supporting memorandum, and
applicable law, Arredondo’s petition BENIED.

l. JURISDICTION

The Court has jurisdiction over this matter purdua 28 U.S.C. §2255. Arredondo’s

motion is timely because it was filed within oneayef the date on which his judgment of

conviction became finalSee 28 U.S.C. § 2255(f)(1) (2006).

1 “Dkt. No.” refers to the docket number entry foetCourt’s electronic filing system. The Courtlwitte to the
docket number entries rather than the title of ddicty. “Dkt. No.” will be used to refer to filigs in case number
5:08-cv-126. Unless otherwise noted, “Cr. Dkt.’Naill be used to refer to filings in criminal caseimber 5:07-cr-
523-1. Citations to “Minute Entries” will be usé&arefer to entries made for criminal case numb@v£r-523-1.

2 Although the Clerk received Arredondo’s motion ®eptember 24, 2008, it is dated September 22, 2008:s,
September 22, 2008 is the earliest date it couwe h@en delivered to prison authorities for filitige pertinent date
for deeming a document filed bypao se prisoner undeHouston v. Lack, 487 U.S. 266, 276 (1988)See United
Satesv. Patterson, 211 F.3d 927, 929-30 (5th Cir. 200Qnited States v. Young, 966 F.2d 164, 165 (5th Cir. 1992).
The Court deems the petition filed as of the eadate.
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Il. FACTS AND PROCEEDINGS

A. The Underlying Conviction

On April 10, 2007, a federal grand jury in Laredexas returned a five-count indictment
against Arredondo of conspiracy to bring in undoentad aliens for financial gain, specific acts
of bringing in undocumented aliens for financiaingand bribery of a public official. [Cr. Dkt.
No. 23]. The indictment stated that Arredondo,ustGms and Border Protection (CBP) Officer
stationed at the Gateway to the Americas InternatiBridge Port of Entry #1 in Laredo, Texas,
permitted aliens to enter the United States withpyaper inspection. I1¢.]. Arredondo decided
to forego trial and entered a plea of guilty befoted States Magistrate Judge Adriana Arce-
Flores as to Count Two of the indictment. [Minddetry of 5/17/2007]. Count Two of the
indictment specifically charged Arredondo with lgimg an alien to the United States for the
purpose of commercial advantage and private firgugain in violation of Title 8, United States
Code, Section 1324(a)(2)(B)(ii) and Title 18, Uditstates Code, Section 2. [Cr. Dkt. No. 23].
The Court accepted his plea. [Cr. Dkt. No. 60].

Arredondo’s plea agreement with the United Statqdi@tly states that the minimum
penalty is three years and the maximum penaltyeis ytears for a violation of 8 U.S.C. §
1324(a)(2)(B)(ii). [Cr. Dkt. No. 55 at T 3]. Thgraement later addresses the Court’s discretion
in imposing a sentence. It contains the followergguage:

8. The defendant is aware that the defendaerdence may be imposed in

accordance with the Sentencing Guidelines and Yy 8liatements The defendant

nonetheless acknowledges and agrees that the Rasijtirisdiction and authority

to impose any sentence within the statutory maxinag&infor the offense(s) to

which the defendant pleads guilty . . . .

9. The defendant is aware that a sentence hashbegn determined by the

Court. The defendant is also aware that any etimfathe probable sentencing

range under the sentencing guidelines that thendafé may have received from

the defendant’s counsel, the United States or thba®on Office, is a prediction,

not a promise, and is not binding on the UnitedeStahe Probation Office or the
Court. The United States does not make any promiserepresentation
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concerning what sentence the defendant will receiVl@e ultimate sentencing
determination including whether the defendant ra®jpted responsibility is left
to the discretion of the Court.

[Id. at 1 8-9]. The plea agreement then continue® @udress Arredondo’s waiver of his right
to appeal either directly or collaterally his guilplea, conviction, or sentence. It states
specifically:

10. In exchange for the concessions made by tbege@ment in this
agreement, the Defendant expressly waives the tmtdontest and/or appeal,
either _directly or collaterally, his/her guilty plea, conviction, sentence, and/or
detention by means oANY post-conviction proceeding whatsoeveiSuch
waiver expressly includes, and Defendant expressbgrees not to file ANY
post-conviction proceeding whatsoever. Such waivexpressly includes, and
Defendant expressly agrees not to file, ANY DIRECT and/or
COLLATERAL attacks on Defendant’s guilty plea, conwction, sentence,
and/or detention pursuant to _any statue, law, procedure, or Constitutional
provision whatsoever, including without limitation, Title 18, U.S.C. § 3742
and Title 28, U.S.C. § 2255.

In waiving those rights, Defendant is aware thaleT28, U.S.C. § 2255,
affords the right to contest or “collaterally attd@ conviction or sentence after
the conviction or sentence has become final. Wstdeding this, Defendant
agrees to waive the right to “collaterally attackis/her conviction and/or
sentence in any manner whatsoever, including ZBleU.S.C. § 2255. Defendant
is also aware that Title 18, U.S.C. § 3742 affadsefendant the right to appeal
the sentence imposed and/or the manner in whidh seictence was determined.
Understanding this, Defendant agrees to waive itjlg to appeal the sentence
imposed or the manner in which it was determiaedany grounds whatsoever,
including, without limitation, those set forth in Title 18, U.S.C. § 3742.

In exchange for the Agreement with the United Staefendant waives
all defenses based on venue, speedy trial undeZahstitution and Speedy Trial
Act, and the statute of limitations with respecatty prosecution that is not time
barred on the date that this Agreement is sigmethe event that (a) Defendant’s
conviction is later vacated for any reason, (b)dbefnt violates any provision of
this Agreement, or (c) Defendant’s plea is latahdiawn. [ . . . ]

[Id. at § 10 (emphasis in original)]. The agreement sigsed by Arredondo and his counsel,
Jose Salvador Tellez Il. [Cr. Dkt. No. 55 at 8; Dkt. No. 57 at 1].

At re-arraignment on May 17, 2007, Magistrate Judghkiana Arce-Flores placed
Arredondo under oath and advised him of the rigim$ implications surrounding a guilty plea.

See Fed. R. Crim. P. 11(b)(1). [Digital Recording oay117, 2007 Re-arraignment (“R. Rec.”)
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at 1:57 p.m.]. During the re-arraignment, the Ais8it United States Attorney (“AUSA”)
reiterated that Arredondo faced a potential ternrmygdrisonment of up to ten years. [R. Rec. at
2:00-2:01 p.m.} Magistrate Judge Arce-Flores then advised Arrdddhat the charge to which
he was pleading guilty carried a minimum sentencthiee years and asked Arredondo if he
understood. Arredondo replied, “Yes, your hon¢gR” Rec. at 2:01 p.m.]. Magistrate Judge
Arce-Flores then admonished:

THE COURT.: There is a written plea agreement ahdJe given you and your

attorney an opportunity to review that with the @mment. Are there any

corrections to the plea agreement? And have yen lable to review that and

sign that with your lawyer, Mr. Arredondo?

ARREDONDO: Yes, | reviewed that with my lawyer.

THE COURT: The plea agreement reads as followst Tthaxchange for your

plea of guilty to Count Two which is the bringing count, the Government is

asking that you be granted acceptance of respdihsiior going forward with a

timely plea of guilty, that you be sentenced at Hppropriate level of the

guidelines after that reduction has been taken,tkiey recommend an additional

one level reduction in your guideline range for weaiof appeal, and that they

dispose of the remaining counts from your indicttnels that the agreement as

you understood it, Mr. Tellez?

TELLEZ: Yes, your Honor.

THE COURT: Is that the agreement Mr. Arredondo?

ARREDONDO: Yes, your Honor.

THE COURT: Ms. Song, is that the agreement?

SONG: Yes, your Honor, that's the agreement.

THE COURT: . . . | must also advise you at thisdithat you have in fact given

up your right to an appeal—that means you havengiye your right to argue

your case before a higher court in exchange farealevel further reduction in the
guideline range. Do you understand that sir?

% Specifically the AUSA informed Arredondo that “theaximum penalty for bringing in undocumented aiémthe
United States is a term of imprisonment of at I¢lagte years and up to ten years, a fine of noerttan $250,000,
and a period of supervised release of not moretthvae years, and a $100 special assessment ohafoun
conviction.” [R. Rec. at 2:00 p.m.].
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ARREDONDO: “Yes, your Honor.”

THE COURT: Because you have not pled guilty, then€will review with you

at this time your rights. Right now you are presdnto be innocent. You have

the right to go forward with a plea of not guiltycarequest a trial by jury. It is

the Government that has to prove the case beyamésonable doubt because

they are charging you with this offense. How deytlprove the case? They

prove the case by bringing witnesses to testifyrafjgou. With the assistance of

your attorney, you have the right to cross-exantiree Government’s witnesses,

testify on your own behalf, and you could actudhng witnesses as well, but

you don’t have to testify. The Court will also &# you that you have the right

to have your attorney present at every stage of gase, and obviously when you

get sentenced by the district court judge. Those your rights as | have

explained them, Mr. Arredondo. Do you understdraht at this time?

ARREDONDO: Yes, | do, your Honor.

[R. Rec. at 2:02-2:04 p.m.]. Arredondo then pledltg, and Magistrate Judge Arce-Flores
recommended that Arredondo’s guilty plea be acceptethe district court. [Dkt. No. 59; R.
Rec. 2:12 p.m.]. The Court accepted Arredondoilygplea on May 29, 2007. [Dkt. No. 60].

On September 27, 2007, Arredondo appeared bef@eChurt for sentencing. At the
sentencing hearing, Arredondo’s attorney orallyeotgd to the Pre-Sentence Investigation
Report, particularly the enhancement of the bagmsé level under the Sentencing Guidelines
for the smuggling of over 100 aliens into the Udittates. [Digital Recording of September 27,
2007, Sentencing Hearing (“S. Rec.”) at 9:09-9:5t.p The Government responded by calling
Rodolfo DelLuna, a Special Agent with Homeland Siggu©ffice of the Inspector General, to
testify as to how the Government calculated the emof aliens Arredondo smuggled into the
United States. Based on this testimony and altlenwde before it, the Court found by a
preponderance of the evidence that more than i@0salvere smuggled into the United States.
The Court then sentenced Arredondo to a term tf-fifo months imprisonment, three years of

supervised release, and a $5,000 fine—a senternhiwhe guideline range and well below the

statutory maximum of ten years. The Court alsocewed that because Arredondo had waived
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his right to appeal, the judgment would becomelfiilinute Entry of 9/27/2007; S. Rec. 9:09-
9:51]. Judgment was entered on October 2, 20GQ7.. Okt. No. 72].

B. The Current Petition

On September 24, 2008, Arredondo filed the §225%dviacnow before the Court. [Dkt.
No. 1]. Arredondo asserts that he received ictffe assistance of counsel during his
sentencing hearing and that his attorney shoulé kheallenged his sentence on appekl. gt 2-
3]. Based on a liberal reading of his 82255 maqtiArredondo specifically asserts that his
lawyer should have objected to the enhancementisa$dntence for smuggling over 100 aliens
into the United States. Arredondo avers that filea was pursuant to an agreement with the
government by which the government would drop lé bther charges and recommend the
sentence on a single count, in the indictment forctv Petitioner pled guilty, would be the
mandatory minimum of 36 months.”Id[ at 1]. He claims that absent counsel’s errors, hi
sentence would have only been thirty-six monthslifierence of eighteen months from the
sentence imposed!d at 2].
lll.  DISCUSSION

A. Legal Standard under 28 U.S.C. § 2255

“Relief under 28 U.S.C. § 2255 is reserved for sgarssions of constitutional rights and
for a narrow range of injuries that could not hdesn raised on direct appeal and would, if
condoned, result in a complete miscarriage of gasti United Sates v. Vaughn, 955 F.2d 367,
368 (5th Cir. 1992) (per curiam) (citingnited States v. Capua, 656 F.2d 1033, 1037 (5th Cir.
1981)). Generally, 8§ 2255 claims fall under fowategories: (1) constitutional issues; (2)
challenges to the district court’s jurisdictionitopose the sentence; (3) challenges to the length
of a sentence in excess of the statutory maximuna;(4) claims that the sentence is otherwise

subject to collateral attack. 28 U.S.C. § 2236ited Statesv. Seyfert, 67 F.3d 544, 546 (5th Cir.
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1995) (citations omitted). After conducting artiediexamination of the petition, the Court must
dismiss it if “it plainly appears from the petiti@nd any attached exhibits that the petitioner is
not entitled to relief.” 28 U.S.C. § 2255, Proc.4).

B. Waiver of Right to Appeal and Collateral Attack

Arredondo has alleged ineffective assistance afnsel, a wrong of constitutional
proportion, which is proper in a motion under 28\E. § 2255. The Court, however, must first
determine whether Arredondo’s claim is foreclosgdhis waiver of his right to collaterally
attack his conviction and sentence because “arfertefe assistance of counsel argument
survives a waiver of appeal only when the claimesistance directly affected the validity of the
waiver of the plea itself.’'United States v. White, 307 F.3d 336, 343 (5th Cir. 2002).

A defendant may waive his right to appeal and tedily attack a conviction and
sentence by means of a plea agreement, so lortteasaiver is both knowing and voluntdry.
See, e.g., United Satesv. Bond, 414 F.3d 542, 544 (5th Cir. 2005) (holding th&k@owing and
voluntary” standard applies to a waiver of appdahjited States v. McKinney, 406 F.3d 744, 746
(5th Cir. 2005) (“We apply normal principles of ¢wact interpretation when construing plea
agreements.”)\White, 307 F.3d at 343. A district court must firstel@ine whether the waiver
was voluntary and knowing, and then evaluate whdtieewaiver “applies to the circumstances
at hand, based upon the plain language of the mgme Bond, 414 F.3d at 544 (citing
McKinney, 406 F.3d at 746-47%ee also United Sates v. Ruiz, 536 U.S. 622, 629 (2002). A
defendant knowingly enters a waiver when “the defen fully understands the nature of the
right and how it would likely applyn general in the circumstances-even though the defendant
may not know thespecific detailed consequences of invoking it."Ruiz, 536 U.S. at 630

(emphasis in original).

* The terms “knowing” and “informed” are essentiailyo ways to express the same thoudbee United States v.
Bushert, 997 F.2d 1343, 1350 n.16 (11th Cir. 1993).
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A careful review of the record reveals no evidetina¢ Arredondo’s waiver of his right to
collaterally attack his conviction under 82255 wam&nowing or involuntary. First, by signing
the plea agreement, Defendant acknowledged thahdte reviewed it with counsel and
understood its terms, including the provision irrggaaph ten that he would not appeal or
collaterally attack his conviction. [Cr. Dkt. N&5 at 8; Cr. Dkt. No. 57 at 1]. He also
acknowledged that he had entered into the agreewofuntarily and knowingly. [Cr. Dkt. No.
55at § 17]. The Court also discussed with Arredoti@oplea agreement and its terms at a Rule
11 hearing. While the Court did not specificaliyarm Arredondo that he could not collaterally
attack his conviction, as it should have done un@ate 11(b)(1)(N}, the Court did ask
Arredondo if he understood that under the pleaeagent he could not appeal his conviction.
Specifically, the Court asked:

THE COURT: “I must also advise you at this timettiiau have in fact given up

your right to an appeal—that means you have gielyaur right to argue your

case before a higher court in exchange for a onel lerther reduction in the

guideline range. Do you understand that sir?”

ARREDONDO: “Yes, your honor.”

[R. Rec. at 2:03 p.m.]. The Court also asked Asnetb if he had reviewed his plea agreement
with his lawyer and if he understood the charge thiedpossible penalty in the case. [R. Rec. at
2:02 p.m.]. The Court further admonished Arredotitht any sentencing recommendation was
not binding on the Court. Arredondo responded,s:'Ye[R. Rec. at 2:01-02 p.m.]. Indeed,
Arredondo never expressed doubt or confusion #setoamifications of his waiver.

When a petitioner does not allege, and the recondains no indication that ratification

of the plea agreement was involuntary or unknowthg, Court will hold the defendant to the

® Rule 11(b)(1) states, “Before the court accepkea of guilty or nolo contendere, the defendany b placed
under oath, and the court must address the defepdesonally in open court. During this addrelss,d¢ourt must
inform the defendant of, and determine that thenidént understands . . . the terms of any pleseawgst provision
waiving the right to appeal or to collaterally atahe sentence.” Fed. R. Crim. P. 11(b)(1).
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bargain that he made—the Court need not presunteéhthavaiver was ineffectiveSee White,
307 F.3d at 343Bond, 414 F.3d at 544 (citinylcKinney, 406 F.3d at 746)Jnited Sates v.
Portillo, 18 F.3d 290, 292-93 (5th Cir. 1994) (stating th@lea agreement will be upheld where
the record clearly demonstrates defendant readusad@rstood agreement and he raised no
guestions regarding any waiver-of-appeal issue)herdfore, based upon the plain waiver
language of Arredondo’s plea agreement, the Caumtlodes that Arredondo knowingly and
voluntarily waived his right to appeal and to ctédlally attack his sentence and convicticgee
Bond, 414 F.3d at 544see also United Sates v. Wilkes, 20 F.3d 651, 653-54 (5th Cir. 1994)
(enforcing defendant’s voluntary and knowing waiwar 82255 rights). The Court next
concludes that the terms of Arredondo’s plea agestraxtend to the current petitiorgee id.
Arredondo agreed not to file a petition pursuant2® U.S.C. § 2255. However, even if
Arredondo had not validly waived his rights, he wboot have prevailed on the merits of his
ineffective assistance of counsel claim. The Ceoulitnow address this claim to explain why
Arredondo would not prevail.

C. Ineffective Assistance of Counsel Claim

Arredondo claims that he received ineffective dasise of counsel during sentencing
and that his attorney should have challenged hiesee on appeal. [Dkt. No. 1 at 2].
Specifically, Arredondo points to the enhancemédttti® sentence by nine levels for smuggling
over 100 aliens into the United Statekl.]

In order to merit post-conviction relief due to fieetive assistance of counsel,
Arredondo must demonstrate that (1) counsel's pednce was deficient and (2) that he
suffered prejudice as a resul&trickland v. Washington, 466 U.S. 668, 687 (19843ce also
Motley v. Collins, 18 F.3d 1223, 1226 (5th Cirgert. denied, 513 U.S. 960 (1994) (summarizing

the Strickland standard of review). A failure to establish eitlpgong of theStrickland test
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requires a finding that counsel’'s performance wasstitutionally effective. See id.; Carter v.
Johnson, 131 F.3d 452, 463 (5th Cir. 1997) (finding th#fijdilure to prove either deficient
performance or actual prejudice is fatal to anfawive assistance claim . . ..”). Thus, a court
does not have to analyze both components of a aéimeffective assistance of counsel if the
movant has made an insufficient showing as to onag United Sates v. Sewart, 207 F.3d
750, 751 (5th Cir. 2000).

Under the “performance” prong, counsel’'s perforosars deficient if it falls below an
objective standard of reasonablenesStrickland, 466 U.S. at 688. In assessing whether
counsel’s performance was constitutionally defitiéa court must indulge a strong presumption
that counsel’'s conduct falls within the wide ramafereasonable; that is, the defendant must
overcome the presumption that, under the circunas@nthe challenged action ‘might be
considered sound trial strategy.’l'd. at 689 (quotingMichel v. Louisiana, 350 U.S. 91, 101
(1955)). The court is not to analyze counsel’'soastin hindsight but rather to judge his or her
decisions in a “highly deferential” manndyiotley, 18 F.3d at 1226.

Under the “prejudice” requirement, Arredondo musbws a reasonable probability that,
but for counsel's errors, the proceeding’s resuttuld have been differentld. at 689. A
“reasonable probability is a probability sufficielot undermine confidence in the outcomed.
at 694. “However, the mere possibility of a different outoe is not sufficient to prevail on the
prejudice prong. Rather, the defendant must detraieshat the prejudice rendered sentencing
‘fundamentally unfair or unreliable.”Crane v. Johnson, 178 F.3d 309, 312-313 (5th Cir. 1999)
(citing Ransom v. Johnson, 126 F.3d 716, 721 (5th Cirgert. denied, 522 U.S. 944 (1997)).

Arredondo’s allegation insinuating that his attordese Salvador Tellez Il did not object
to the enhancement of his sentence for smugglitegtie United States more than 100 unlawful

illegal aliens under U.S.S.G. 8§ 2L1.1(b)(2) (20&7yithout merit. While Arredondo’s counsel
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did not file written objections to the Pre-Sentehoeestigation Report, he did object orally at the
beginning of the sentencing hearing to the enharoemS. Rec. at 9:11 a.m.]. The Court then
proceeded to entertain argument on this point fconmsel for forty minutes. The Government
presented Special Agent Rodolfo DeLuna as a withégsedondo’s counsel questioned Agent
DeLuna on how he had determined that Arredondosnaulggled more than 100 aliens into the
United States and on what dates Arredondo had dedigitese aliens into the United States. [S.
Rec. at 9:09-9:51 a.m.]. After hearing counselguanents and based on the evidence presented,
the Court found by a preponderance of the evidémateArredondo had smuggled more than 100
immigrants into the United Statedd/|

Because his attorney did object to the enhancewfenis base offense level and made
other arguments at the sentencing hearing, Arrealalidi not meet his burden of showing that
his attorney’s performance was deficient. Addisiltyy Arredondo cannot show prejudice, as the
Court, in the face of counsel's argument found byraponderance of the evidence that
Arredondo smuggled more than 100 immigrants into Wmited States and, thus, increased his
sentencing guideline range accordinglyBecause Arredondo’s sentence fell within a prigper
calculated guideline range, it is presumptivelysoemble. See United Sates v. Alonzo, 435 F.3d
551, 554 (5th Cir. 20068Jnited Sates v. Neal, 176 Fed. Appx. 542, 542-43 (5th Circgrt.
denied, 127 S.Ct. 121 (20086).

Finally, the Court notes that Arredondo’s Motion Yacate essentially represents an
attempt to challenge the Court’s application of ®entencing Guidelines. In his petition,
Arredondo avers that “his sentence was imposedror & the calculations of the Sentencing

Guidelines.” [Dkt. No. 1 at 2]. A claim based tive misapplication or miscalculation of the

® Indeed, under section 2L.1.1(b)(2) of the U.S. 8ecing Guidelines, a Court should increase theneffdevel of a
defendant by three to nine levels when the “offéngelved the smuggling, transporting or harboririgix or more
unlawful aliens.” U.S.S.G. § 2L1.1(b)(2) (2001} .the offense involved more than 100 unlawful afiethe offense
level is to be increased by nine leveld.
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Sentencing Guidelines is not a constitutional claumder 82255. See United Sates v.
Williamson, 183 F.3d 458, 462 (5th Cir. 1999) (citations ded) (explaining misapplications of
the Sentencing Guidelines are not cognizable irb§28otions)United States v. Segler, 37 F.3d
1131, 1134 (5th Cir. 1994) (holding “a district ctsl technical application of the Sentencing

Guidelines does not give rise to a constitutiossiie cognizable under section 2255”).

CONCLUSION

For the foregoing reasons, Petitioner's Motion sxate, Set Aside, or Amend Judgment
is DISMISSED with prejudice. Any future request for a certificate of appedigbiis
DENIED.

IT IS SO ORDERED.

DONE this 23rd day of October, 2008, in Laredo, d®x

™

Micaela Alvarez
UNITED STATES DISTRICT JUDGE
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