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UNITED STATES DISTRICT COURT O
SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

DAN KOVACIC, et al 8
8
Plaintiffs, 8

VS. 8 CIVIL ACTION NO. L-09-2
8
LARRY BROWN ENTERPRISES, L.L.C., §
D/B/A/ICHEERS COCKTAILS et al 8
8
Defendants. 8

ORDER

On September 3, 2009, Defendants City of LaredanJVillarreal, and Jose Rubio
(“Defendants”) filed a Motion to Dismiss PlaintiffAmended Complaint for failure to state a
claim on which relief can be granted. [Dkt. No].68After careful consideration of Defendants’
motion, the contents of the Complaint, and the iapple law, the Court GRANTS in part and
DENIES in part Defendants’ Motion.

. BACKGROUND

The following facts are taken from Plaintiff's Ftlu Amended Complaint, [Dkt. No. 78]:
On the evening of August 9, 2007, Zachary Kovatkoyacic”), while in Laredo, Texas, for
work, met his co-workers at Cheers Cocktail Louiftfeheers”), located at 7004 San Dario
Ave., Laredo, Texas. [Dkt. No. 78 at 7]. Aftefeav hours of drinking, Kovacic had become
intoxicated and was escorted outside by employde€heers. [d. at 8]. “Thereafter, at
approximately 1:33 a.m., Laredo Police Departméinters were called and notified by Cheers’

employees that there was an intoxicated patrometbar that needed to be escorted off the

! While Defendants’ Motion to Dismiss, [Dkt. No. 68gferences Plaintiffs’ Fourth Amended Complaintasket
number 52, that entry has been stricken from therckas it was filed without obtaining leave frame tCourt. [Dkt.
No. 61]. Plaintiffs have subsequently obtainedi¢etp file their Fourth Amended Complaint, [Dkt. N&6], and re-
filed it as document number 78.

1/15

Dockets.Justia.com


http://dockets.justia.com/docket/texas/txsdce/5:2009cv00002/631901/
http://docs.justia.com/cases/federal/district-courts/texas/txsdce/5:2009cv00002/631901/104/
http://dockets.justia.com/

premises.” Id.].

After Laredo Police Officers Juan Villarreal andsé Rubio arrived, “knowing that
Zachary was a danger to himself and others . d.cmtrary to the repeated requests of his
family and co-workers to release him into theirecathey placed him in the back of their patrol
car and removed him from the premisekl.][ Plaintiffs also aver that “it has been detereain
that Zachary Kovacic had a blood alcohol level2df5% at the time of leaving Cheersld.].

The officers then drove Kovacic “several miles alvagd “unceremoniously released”
Kovacic at the “darkened intersection of Del Mad &xwop 20 at approximately 2:08 a.m..Id[
at 9]. This location was “approximately 1.5 mifesm the Value Inn where he was staying with
his wife and child.” [d.]. At about 2:33 a.m., Kovacic was hit on the nvagl by an unknown
hit-and-run driver. Ig.]. Kovacic was found alive, despite “severe, dadihg injuries,” and
was taken to Doctor's Hospital in Laredo, TXId.] “Upon arrival, medical treatment was
rendered and a blood test was performed which atelica blood alcohol level of .227% (serum
calculation).” [d.]. Kovacic did not recover, and subsequently dieth his injuries. Id.].

Plaintiffs, all having an interest in the estate&Zathary Kovacic, filed this action against:
Larry Brown Enterprises, doing business as “Ché&arsktails”; Doug Mercer, individually and
doing business as “Cheers Cocktail Lounge”; Officduan Villarreal and Jose Rubio, both
individually and in their official capacities; the@hief of Police Agustin Dovalina, both
individually and in his official capacity; and tikty of Laredo, TX. [d. at 1-3]. Chief of Police
Agustin Dovalina has been dismissed as a defendduns personal and official capacities. [Dkt.
Nos. 33, 67]. Plaintiffs’ Complaint alleges mulapcauses of action, which can be divided into
claims against Larry Brown Enterprises and Dougdde(collectively “Cheers”), claims against

Officer Villarreal and Officer Rubio (collectivelithe Officers”), and claims against the City of
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Laredo (“the City”).

Against Cheers, Plaintiffs allege: (1) violatiohtbe Texas Dram Shop Act; (2) assault
and battery; (3) false imprisonment; and (4) negloge. [Dkt. No. 78 at 9-15]. Against the
Officers and the City, Plaintiffs allege that thdfiGers deprived Zachary Kovacic of his
constitutional rights against unreasonable seiandenied him of Due Process in violation of
42 U.S.C. § 1983, and that the City is liable fo# tonstitutional violations of the Officersld [
at 15-26]. In the instant motion, the Officers dhd City move to dismiss all the claims against
them under Federal Rule of Civil Procedure 12(h)(@) the premise that the Officers are
protected under the doctrine of qualified immunignd that without a constitutional claim
against the Officers, the derivative claim agathst City must also be dismissed. [Dkt. No. 72
at 1-2].

. DISCUSSION

Under Federal Rule of Civil Procedure 8(a)(2)leading must state “ a short and plain
statement of the claim showing that the pleademistled to relief.” [ED. R. Civ. P. 8(a)(2).
“The pleading standard Rule 8 announces does noiree‘detailed factual allegations,’ but it
demands more than an unadorned, the-defendant4uilgvarmed-me accusation.’Ashcroft
v. Igbal 129 S.Ct. 1937, 1949 (2009) (citiBgll Atlantic Corp. v. Twombl]y550 U.S. 544, 555
(2007)). For a complaint to withstand a Rule 1@p)motion to dismiss, it “must contain
sufficient factual matter, accepted as true, ttestiaclaim to relief that is plausible on its féce.
Id. A complaint meets this requirement when it corgtdacts that allow the court “to draw the
reasonable inference that the defendant is liabtetlie misconduct alleged.”ld. When
evaluating a complaint against a 12(b)(6) motibe, Supreme Court ilgbal further clarified:

Two working principles underlie our decisionTawvombly.First, the tenet
that a court must accept as true all of the allegatcontained in a complaint is
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inapplicable to legal conclusions. . . . Secondy an complaint that states a

plausible claim for relief survives a motion to miss. Determining whether a

complaint states a plausible claim for relief widls the Court of Appeals

observed, be a context-specific task that requhreseviewing court to draw on

its judicial experience and common sense. But whieeewell-pleaded facts do

not permit the court to infer more than the meresgality of misconduct, the

complaint has alleged-but it has not “show[n]’-‘thtae pleader is entitled to

relief.”
Id. at 1949-50 (citing ED. R. Civ. P. 8(a)(2)). After recognizing the applicablanstards set
out inlgbal andTwombly the Court now turns to the merits of Defendantstion.

A. Qualified Immunity

Defendants’ main ground for dismissal is basedthen premise that the Officers are
protected from suit under the doctrine of qualifieanunity. [Dkt. No. 68 at 5]. “The doctrine
of qualified immunity protects government officiafsom liability for civil damages insofar as
their conduct does not violate clearly establise&tutory or constitutional rights of which a
reasonable person would have knowiClub Retro, L.L.C. v. Hilton568 F.3d 181, 194 (5th
Cir. 2009) (quotingPearson v. Callahanl29 S.Ct. 808, 815 (2009)). The qualified immunit
doctrine developed in order to balance the needviimdication of constitutional guarantees
against the social cost of litigation which wouldhibit law enforcement officials from carrying
out their duties due to fear of personal moneteyility. Anderson v. Creightor483 U.S. 635,
638 (1987). To be clear, a defense of qualifiechumity is only applicable to claims against
officers in theirindividual capacity, as claims against officers in an officiapacity are treated
as claims against the municipality, and municipgitare not entitled to qualified immunity.
Hafer v. Melg 502 U.S. 21, 25 (1991) (“[QO]fficials sued in thpersonal capacities, unlike those
sued in their official capacities, may assert peasammunity defenses such as objectively
reasonable reliance on existing law.”)

After a defendant invokes the affirmative defemdequalified immunity, the burden
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shifts to the plaintiff, who must demonstrate itapplicability. Club Retro,568 F.3d at 194. To
meet this burden, the Plaintiff must “satisfy a {prong test.” Id. (citing Atteberry v. Nocona
Gen. Hosp.A430 F.3d 245, 253 (5th Cir.2005)). First, a pgiffiimust allege that “defendants
committed a constitutional violation under curreaw.” Id. Second, a plaintiff must allege that
“defendants actions were objectively unreasonablght of the law that was clearly established
at the time of the actions complained ofid. The Court must apply this test to each of the
alleged constitutional violations by the Officers the complaint: (1) that the Officers
“detain[ed] and confin[ed] Zachary Kovacic in vibtan of the Fourth Amendment and its
‘reasonableness’ standard;” and (2) that the Ofiegolated Kovacic’s Fourteenth Amendment
right to Due Process under the “special relatigrisand “state-created danger” theories. [Dkt.
No. 78 at 16, 21].
I Fourth Amendment - Unreasonable Seizur e/Excessive For ce

The Fourth Amendment protects against “unreasenabbrches and seizures.” U.S.
ConsT. amend. IV. A person is “seized” by police offie¢and thus entitled to challenge the
government's action under the Fourth Amendment wherofficer, by means of physical force
or show of authority, terminates or restrains hiselom of movement, through means
intentionally applied.” Brendlin v. California551 U.S. 249, 254 (2007) (internal citations
omitted). As to what constitutes a “reasonableZge, the Supreme Court has explained: “[i]n
a long line of cases, we have said that when aneofhas probable cause to believe a person
committed even a minor crime in his presence [tlhe arrest is constitutionally reasonable.”
Virginia v. Moore 128 S.Ct. 1598, 1604 (2008).

The Complaint alleges facts sufficient to suppbe tlaim that Kovacic was “seized”

within the meaning of the Constitution, in that ®B#icers handcuffed him, placed him in the
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back of the police car, and removed him from thenpses. [Dkt. No. 78 at 8. However,
nowhere does the complaint allege facts suffictensupport a claim that this seizure was
“unreasonable,” or that excessive force was usaking the facts of the Complaint as true, the
Officers “were called and notified that there wasirtoxicated patron at the bar that needed to
be escorted off the premises.” [Dkt. No. 78 at 8he Complaint also alleges that “Kovacic had
a blood alcohol level of .215% at the time of leayviCheers” and that “Zachary was obviously
intoxicated to the extent that he was both mentatlg physically impaired and to the extent
[that] he presented a clear danger to himself dhdrs.” [Dkt. No. 78 at 8-9]. Indeed, the facts
contained in the complaint itself demonstrate thavacic’'s seizure waseasonable Without
going beyond the bare assertion that Kovacic’ssam@s in violation of the Fourth Amendment,
and in light of the fact that the complaint demaaists the reasonableness of the same, Plaintiffs
have not properly “alleged” this constitutional ktton under the pleading requirements of
Igbal/Twombly

Were it simply a matter of pleading, the Court niigive Plaintiffs opportunity to correct
this deficiency.See Schultea v. Wootl7 F.3d 1427, 1433-34 (5th Cir. 1995) (“[T]he daunay,
in its discretion, insist that a plaintiff file &ply tailored to an answer pleading the defense of
gualified immunity.”). But when the facts necegstr correct the deficiency are in such stark
opposition to the facts of Kovacic’s impairment elnpermeate the complaint and are necessary
to support Plaintiffs other claims against the €dfs and the City, such an opportunity would
prove futile. Thus, by not properly alleging tltignstitutional violation, Plaintiffs fail the first
prong of the test against qualified immunity foe tllaims of unreasonable search, seizure and
excessive force. As a result, the Officers ardéledtto qualified immunity from the claim that

they violated the Fourth Amendment by “detaining aonfining” Kovacic.
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Plaintiffs also briefly allege a violation of theint to privacy, but allege no facts to
support the same. A thorough review of the compltils to disclose any facts sufficient to
state a claim for relief on this basis. Accordinghe Officers are also entitled to qualified

immunity from the claim that they violated Kovadaight to privacy.

ii. Due Process

The Due Process Clause of the Fourteenth Amendprentdes that a state shall not
“deprive any person of life, liberty, or propertyitmout due process of law.” U.&ONST.
amend. XIV. *“Under traditional notions of Due Pess, the fourteenth amendment was
‘intended to secure the individual from the arbijgr@xercise of the powers of government’
which resulted in ‘grievous losses’ for the indiwad.” Griffith v. Johnston 899 F.2d 1427,
1435 (5th Cir. 1990) (quotingentucky Dept. of Corrections v. ThompsdA0 U.S. 454, 109
(1989)). As a general rule, “nothing in the langei@f the Due Process Clause itself requires the
State to protect the life, liberty, and propertyitsfcitizens against invasion by private actors.”
DeShaney v. Winnebago County Dept. of Soc. $et89. U.S. 189, 195 (1989). However,
certain exceptions to this rule have been acknaydddoy the Supreme Court and the Fifth
Circuit, including the “special relationship” thgoand the “state-created danger” theory.

Plaintiffs claim that Kovacic’'s Fourteenth Amendredbue Process rights to “life,
liberty, freedom, [and] bodily integrity” were viated by the actions of the Officers. [Dkt. No.
78 at 23]. It is undisputed that the unknown Imitkaiun driver was a private actor and that the
impact with the vehicle was responsible for theiigs that caused Kovacic’'s death. Due to this
fact, Plaintiffs’ claims for violations of due press can only stand under the two exceptions to

the rule against state liability for injuries cadid®y private actors.
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a. Special Relationship

In DeShaneythe Supreme Court held that “when the State takgsrson into its custody
and holds him there against his will, the Congttutimposes upon it a corresponding duty to
assume some responsibility for his safety and génezll-being.” DeShaney489 U.S. at 199-
200. The Supreme Court explained:

The rationale for this principle is simple enoughhen the State by the

affirmative exercise of its power so restrains ratividual's liberty that it renders

him unable to care for himself, and at the same ftiails to provide for his basic

human needse.g.,food, clothing, shelter, medical care, and realensafety - it

transgresses the substantive limits on state asgbrby the Eighth Amendment

and the Due Process Clause. The affirmative dugyrdtect arises not from the

State's knowledge of the individual's predicamerit@am its expressions of intent

to help him, but from the limitation which it hasposed on his freedom to act on
his own behalf.

Id. at 200. The Fifth Circuit has construed the Soqg€ourt’s use of the term “custody” in this
sense to mean “incarceration, institutionalizationpther similar restraint of personal liberty,”
and has stated that it is this restraint, not thete% failure to act, that creates a “special
relationship” and invokes the protection of the R@cess ClauseWalton v. Alexander44
F.3d 1297, 1303 (5th Cir. 19959 bang (quoting DeShaney489 U.S. at 200). “In order to
state a claim under the special relationship thetbry plaintiff must demonstrate that the state
official acted with culpability beyond mere negige, which the Supreme Court has termed
‘deliberate indifference.” Doe v. San Antonio Indep. Sch. Di407 Fed.Appx. 296, 300 (5th
Cir. 2006).

Plaintiffs allege that Kovacic was handcuffed,cgld in the back of a police car, and
transported against his will, which clearly medis tcustody” requirement ddeShaneyand
Walton Defendants do not dispute that Kovacic was &t tome in custody, but contend that

because Kovacic was not in the custody of the &f§iat the time he was struck by the vehicle,
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the special relationship theory does not apply.kt[INo. 68 at 4]. To help analyze this
contention, a closer review of the factdEShaneys beneficial.

The Supreme Court iDeShaneylealt with a similar situation of injury after ealse as a
violation of Due ProcessDeShaney489 U.S. at 193-4. Joshua DeShaney was a faurojd
boy who lived with his father.ld. at 191. After various reports of child abuse,hli@swas
admitted to the hospital with multiple bruises atmtasions. Id. at 192. The Department of
Social Services immediately obtained an order feMisconsin juvenile court which placed
Joshua in the temporary custody of the hospithl. After three days, the state decided there was
not enough evidence of child abuse to retain cystiddJoshua, and released him back to his
father. Id. After almost a year of investigation, subsequeps to the emergency room, and no
action to remove Joshua from his father’'s custoglythe Department of Social Services,
Joshua’s father beat him into a life-threateningnaavhich resulted in a severe mental disability.
Id. at 193. Joshua’s mother brought a claim agamesCiounty and various social workers under
8 1983, alleging that Joshua had been depriveb@tfty without due process of law, in violation
of the Fourteenth Amendment. The Supreme Cougdtitat Joshua’s injuries occurred at the
hands of the father, who was a private actdr.at 201. However, this did not end the analysis,
as the Supreme Court went on to state that:

While the State may have been aware of the darnlgarsdoshua faced in the free

world, it played no part in their creation, nor did it gmything to render him any

more vulnerable to themThat the State once took temporary custody dfius

does not alter the analysis, for when it returned to his father’'s custodyit

placed him in no worse position than that in whinehwould have been had it not
acted at all.

Id. (emphasis added). The above language has giseriaithe “state-created danger” theory,
discussednfra, which is not recognized in the Fifth Circuit. é3efra, 1l.A.ii.b.. Nonetheless,
the Supreme Court’s acknowledgement of these faatothe context of the special relationship
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theory must be given due consideration.

Thus, while Defendants are correct in their agserhat Kovacic was ultimately killed
by the acts of a private actor, the above langdea DeShaneysuggests that the Supreme
Court recognized that this fact does not rendelaencmeritless. In this case, the Officelisl
render Kovacic “more vulnerable” by transportingnhfrom the bar to the gas station and
releasing him in such a state, and tdeyplace him in a “worse position than that in whigh
would have been had [they] not acted at all,” abdwt friends and relatives at the bar who could
have looked after him. While this Court is wary etpanding the doctrine of “special
relationship” due process beyond precedent, theeajooted language from the Supreme Court
and the nature of the right to be protected byth®®ry itself suggest that current precedent
provides room for Plaintiff's claim.

As the special relationship theory was born outhefidea that a duty is created when the
state places a person in a position where theyataact for themselves (custody), the present
case, as alleged, and Plaintiffs’ application &f tiheory are consistent with its origin. Precedent
clearly dictates that the Officers had no dutyrams$port Kovacic home from the bar, but once
they began that undertaking and placed him in cysta duty arose to account for his “safety
and general well-being.”"DeShaney489 U.S. at 199-200. Releasing Kovacic at artrarly
location in an intoxicated state is not, as a maifdaw, sufficient to discharge that duty. A
mechanical operation of law, as Defendants sugtestrelieves the Officers of their duty at the
precise moment Kovacic is released, no matterttte &e is released in or the circumstances he
is released into, would render the duty to accéamhis “safety and general well-being” hollow.
Such a rule would constitutionally permit a staberélease someone from custody at any

location, in any condition or circumstances, agyjl@as a non-state actor ultimately caused the
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injury. Due Process under the special relationgigory demands more than simply the act of
release in order to discharge the duty of caredhaés when custody begins. Accordingly, the
fact that the injury occurred after release does as a matter of law, require dismissal of
Plaintiffs’ claims.

The complaint also alleges that releasing Kovadth the knowledge that he was “both
mentally and physically impaired” constituted tleguisitemens reaof “deliberate indifference”
as required byoe [Dkt. No. 78 at 23]. As such, Plaintiffs haatisfied the first prong of the
test against qualified immunity by sufficiently eding custody, injury, and deliberate
indifference in order to support a constitutionalation based on the “special relationship”
theory.

To satisfy the second prong, Plaintiffs must aléggat the act of releasing Kovacic in an
intoxicated state at the gas station “was objeltivereasonable in light of the law that was
clearly established at the time of the actions dampd of.” Club Retro,568 F.3d at 194. As
the doctrine was first recognized in 1989 by ther8me Court inDeshaney the “special
relationship” theory was clearly established lawtleg time of the incident in August 2007,
almost 20 years later. Also, as the Complaintuls df factual allegations that Kovacic was
severely impaired at the time of release and wdareger to himself and others, the Plaintiffs
have sufficiently alleged that the release waséotiyely unreasonable.” The same facts alleged
which allow the Plaintiffs to satisfy the “delib¢éeaindifference” standard of the special
relationship theory work to satisfy the “objectiyainreasonable” standard of the test against
qgualified immunity. Thus, the second prong of thst against qualified immunity has been
satisfied by the Complaint. With both prongs $etts the Plaintiffs have successfully met their

burden to show that the Officers are not entitleddismissal of this claim on the basis of
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qualified immunity.

b. State-Created Danger

Plaintiffs also claim a Due Process violation untlee “state-created danger” theory.
Defendants’ motion to dismiss this claims is based,on insufficiency of pleading or qualified
immunity, but on the ground that this theory is rextognized as a valid basis for a claim in the
Fifth Circuit. Most recently, the Fifth Circuit kanade clear: “[t]his Circuit has never expressly
accepted the state-created danger theory that gmeess violation can be found if a state
created or increased the danger to the plaintifts acted with deliberate indifferenceHale v.
Bexar CountyNo. 08-50820, 2009 WL 2222833, at *4 (5th CidyXRi7, 2009). See alsdrios v.
City of Del Rio,444 F.3d 417, 422-23 (5th Cir. 2006) (“[N]eith&etSupreme Court nor this
court has ever either adopted the state-creategeddineory or sustained a recovery on the basis
thereof. We have, however, many times refused lmvatecovery sought to be predicated
thereunder.”);Beltran v. City of El Pasa367 F.3d 299, 307 (5th Cir. 2004) (“This court has
consistently refused to recognize a ‘state-credtther’ theory of § 1983 liability”)Morin v.
Moore, 309 F.3d 316, 321-24 (5th Cir. 2002jcKinney v. Irving Indep. Sch. DisB09 F.3d
308, 313-14 (5th Cir. 2002).

Though the Fifth Circuit has not recognized thatestreated danger theory, it has not
been without opportunity to do so. When discus#itggcurrent state of the doctrine in the Fifth
Circuit, a three judge panel, BBreen v. Texas A&M Uniyvnoted that “a number of courts,
including a majority of the federal circuits havdopted the state-created danger theory of
section 1983 liabiltiy,” and that “this court dissed the theory in no fewer than eleven

published decisions prior to [2003].” 485 F.3d 3283-34 (5th Cir. 2007) Breen I). The

12 /15



Court inBreen Ithen addressed the question of whether the Fifttul€ adopted the theory by
its holding in Scanlan v. Texas A&M Unijv343 F.3d 533 (5th Cir. 2002). The Court
acknowledged that “[s]ince tHecanlandecision, the panels in three subsequent, undetatses
have issued opinions that contained statementsestigg thatScanlandid not adopt the state-
created danger theoryBreen | 485 F.3d. at 336 (citinRios v. City of Del Rio444 F.3d 417,
422-23 (5th Cir.2006)Beltran 367 F.3d at 307Rivera v. Houston Indep. Sch. Dif249 F.3d
244, 249 n.5 (5th Cir.2003)). Despite these césdbe contrary, th&reen |Court held that
Scanlandid recognize the state-created danger theorytlaadt is a valid basis for a claim in
this Circuit. Breen | 485 F.3d. at 337. However, the Fifth Circuitakly stripped the opinion
of all recognition of the theory by granting rehegr sua sponteand withdrawing the sections
and footnotes of the opinion which held the theaalid. Breen v. Texas A&M Univ494 F.3d
516, 518 (5th Cir. 2007)pér curiam) (“Breen II. Thus, the “state-created danger” theory
reverted to its previous state of invalidity in thiéh Circuit.

After a review of the theory’s recent treatmenttly Court of Appeals, it is clear that the
Fifth Circuit does not currently accept the stateated danger theory as a valid basis for Due
Process violations. Accordingly, Defendants motath respect to this claim must be granted
and Plaintiffs’ claims premised on the state-créati@nger theory must be dismissed under

Federal Rule of Procedure 12(b)(6).

B. Municipal Liability
Defendants also move to dismiss Plaintiffs’ clagainst the City under § 1983, on the
ground that without a constitutional violation agsi the Officers due to their qualified

immunity, the derivative claim for municipal lialty must also be dismissed. [Dkt. No. 68 at
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15]. However, as discussed in part lI(A)(ii)(Bupra Plaintiffs’ claim against the Officers for a
violation of Due Process under the “special retaglop” theory has not been defeated by
qualified immunity. Even if that were not the caaad the Officers were entitled to qualified
immunity from all claims, Defendants still wouldtrime entitled to a dismissal of the municipal
liability claim. Qualified immunity is a defense tlaims against state actors in thattividual
capacities only and “the Supreme Court has upheld municipal litgbior 8 1983 violations
notwithstanding the qualified immunity of the inlual municipal defendants.”Babb v.
Dorman 33 F.3d 472, 476 n.7 (5th Cir. 1994%ee Brummett v. Cambl@46 F.2d 1178, 1182
(5th Cir.1991) (citingOwen v. City of Independencé45 U.S. 622, 638 (1980))See also
Hampton Co. Nat. SyrLLC v. Tunica Countys43 F.3d 221, 227 (5th Cir. 2008) (“Unlike in the
determination of qualified immunity for the Sherithe County cannot rely on there being no
clearly established right when the Sheriff actedtdad, a county may be liable even when the
property right had not been clearly known.”) Aeg tualified immunity of the Officers in no
way affects the municipal liability of the City,@éHormer provides no grounds for the dismissal
of the latter. Accordingly, Defendants’ motiondsmiss the municipal liability claim against

the City under 8§ 1983 must be denied.

[II.  CONCLUSION

For the above stated reasons, Defendants’ motiahsimiss is GRANTED in part and
DENIED in part:

GRANTED, in that Plaintiffs’ claim against the Qférs in their individual capacities for
unreasonable seizure is hereby DISMISSED due toQtiieer's qualified immunity. Also,

Plaintiff's claims against all defendants for anyedprocess violations under the “state-created
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danger” theory are hereby DISMISSED as the theonot recognized as the basis for a claim in
this Circuit.

DENIED, in that Plaintiffs’ claims against the Qf#irs in their individual capacities for a
Due Process violation under the “special relatigpistheory and Plaintiffs’ claim against the
City for municipal liability under § 1983 remain.

IT IS SO ORDERED.

Done this 22nd day of December, 2009, in Lareda, TX

W\W«m(

Micaela Alvarez.~
UNITED STATES DISTRICT JUDGE

To INSURE PROPER NOTICE, EACH PARTY WHO RECEIVES THISORDER SHALL
FORWARD A COPY OF IT TO EVERY OTHER PARTY AND AFFECTED NON-PARTY
EVEN THOUGH THEY MAY HAVE BEEN SENT ONE BY THE COURT.
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