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UNITED STE® DISTRICT COURT O
SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

LAMBERTO ROMAN-SALGADO 8
8
Petitioner 8
VS. § CIVIL ACTION NO. L-09-56
§ CRIMINAL NO. L-06-CR-1222-1
UNITED STATES OF AMERICA 8

OPINION & ORDER

Pending before the Court is Petitioner Lamberto Rm8algado’s (“Roman”) Motion to
Vacate, Set Aside, or Correct Sentence Pursua@8tt.S.C. § 2255. [Dkt. No. 1]. After
careful consideration of the motion, supporting mmeamdum, and governing law, the Court
concludes that Roman’s motion shoulddé&M I SSED with preudice.
l. BACKGROUND

On August 29, 2006, Roman was indicted on threatsoucluding: (1) conspiracy with
the intent to distribute a quantity in excess @kfkilograms of cocaine; (2) possession with
intent to distribute a quantity in excess of fivkograms of cocaine; and (3) importation into the
United States of a Schedule Il controlled substanfg@r. Dkt. No. 7]. Roman subsequently
entered into a plea agreement with the Governnagt,in exchange for his cooperation, Counts
One and Three were dismissed. [Cr. Dkt. No. 1&oman was sentenced to 120 months
imprisonment, five years of supervised release, @sd ordered that he pay a $100 special
assessment fee. [Min. Entry 2/01/2006; Cr. Dkt. B®]. After judgment was entered, Roman

filed a Notice of Appeal. [Cr. Dkt. No. 34]. OroMember 15, 2007, the Fifth Circuit affirmed

1 “Dkt. No.” refers to the docket number entry foetCourt’s electronic filing system. The Courtlwitte to the

docket number entries rather than the title of déicty. “Dkt. No.” will be used to refer to filigs in case number
5:09-cv-56. Unless otherwise noted, “Cr. Dkt. Nwifl be used to refer to filings in criminal casamber 5:06-cr-
1222.
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in part and remanded for resentencing to determvimether Roman was entitled to safety-valve
relief. [Cr. Dkt. No. 52].

During Roman’s resentencing hearing, the Court chéastimony from Roman and
Immigration and Customs Enforcement Agent John &diich in order to determine Roman’s
truthfulness during his safety-valve debriefin@r.[Dkt. No. 77]. Agent Hardwich testified that
he conducted an initial interview with Roman foliogg Roman’s apprehension.Id[ at 9].
During this initial interview, Roman stated that Wwas given cell phones to communicate with
co-conspirators, and that a woman named Miranda, wds part of the conspiracy, had met him
in person and given him one of the cell phonéd. dt 9-13]. Agent Hardwich also testified that
a safety-vale interview occurred, and that duriaghsinterview, “lRoman] could not remember
who (sic) in these phones or what numbers belongetde coconspirators (sic).”ld]. While
Agent Hardwich inquired as to Miranda’s charactessand appearance, Roman provided no
information or other details about hetd.[at 12-13].

Next, the Court heard testimony from Roman. Héfied that, when Agent Hardwich
inquired as to the identity of Miranda during tredesy-valve interview, he admitted that he did
not want to talk about her.Id. at 22]. He explained that he was dating the woina had
previously identified as Miranda, that she had edlgiven him the phone, but that he did not
want to discuss her because he was married anabtiant his wife to find out. I¢l. at 22-23].
After considering the testimony presented, the €ooncluded that Roman was not completely
truthful at the time of his safety-valve interviegiyen that he would not discuss Miranda after
indicating, during the initial interview, that shad given him a cell phone to contact other co-
conspirators. Ifl. at 29-30]. The Court thus denied Roman'’s reqgieestafety-valve relief. Ifl.

at 30].
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Thereafter, Roman was re-sentenced to 120 montimspsisonment, a five-year term of
supervised release, and also ordered to pay a $M66ial assessment fee. [Min. Entry
3/13/2008; Cr. Dkt. No. 70]. Roman then appeatethé Fifth Circuit, which affirmed the new
sentence. [Cr. Dkt. No. 86]. Roman then filed &omvrit of certiorari to the United States
Supreme Court, which was denied on March 2, 2§C9. Dkt. No. 87].

On May 4, 2009, Roman filed this Motion to VacaBst Aside, or Correct Sentence
Pursuant to Title 28, United States Code § 2255r. Dkt. No. 88]. Roman alleges that he
received ineffective assistance of counsel at #sentencing hearing. [Cr. Dkt. No. 51, 52].
Roman claims that his defense counsel was ineffedor failing to investigate and properly
argue mitigating evidence regarding the safetyealkduction. [Dkt. No. 2 at 6]. He also
contends that his counsel was ineffective for figilto impeach a government witnessd. jat
11]. Roman also asserts that his counsel waseiciefé for failing to object to misleading
testimony and investigate factsld.[at 15]. Finally, Roman claims that counsel's alative
errors and omissions deprived him of due procfisk.at 17].

. DISCUSSION

“Relief under 28 U.S.C. 8§ 2255 is reserved for sgarssions of constitutional rights and
for a narrow range of injuries that could not hdesn raised on direct appeal and would, if
condoned, result in a complete miscarriage of gasti United Sates v. Vaughn, 955 F.2d 367,
368 (5th Cir. 1992). Generally, 8§ 2255 claims fatider four categories: (1) constitutional
issues, (2) challenges to the district court’ssdigtion to impose the sentence, (3) challenges to
the length of a sentence in excess of the statumayimum, and (4) claims that the sentence is

otherwise subject to collateral attack. 28 U.S @255 (2006).
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A. | neffective Assistance of Counsel

Ineffective assistance of counsel is a violatiothef Sixth Amendment right to counsel, a
claim of constitutional proportion permitted undeitJ.S.C. § 2255. Under the pertinent two-
prong test, Roman must show (1) that counsel’sopaidnce fell below an objective standard of
reasonableness, and (2) that Roman suffered pecejadi a resultStrickland v. Washington, 466
U.S. 668, 687 (1984). A reviewing court need nothsider either prong of the test in any
particular order.ld. at 697. There is “a strong presumption that celsmgonduct falls within
the wide range of reasonable professional assistam adequate assistance was rendeled.
at 689-90. All significant decisions are presumede made “in the exercise of reasonable
professional judgment.id. There are few specific instances where a presampf prejudice
exists, but “actual ineffectiveness claims allegmgdeficiency in attorney performance are
subject to a general requirement that the deferafinnatively prove prejudice.’ld. at 692-93.

1 Failureto Investigate/Present Evidence

Roman claims that he received ineffective assigtéa@cause counsel failed to investigate
and present certain facts related to the cell phmmportedly given to him by Miranda, the
woman who he identified, during his initial inteew, as a member of the conspiracy. [Dkt. No.
2 at 7, 15]. It is well established that “[cl]ouhkas a duty to make reasonable investigations or
to make a reasonable decision that makes particutastigations unnecessarylJnited Sates
v. Drones, 218 F.3d 496, 500 (5th Cir. 2000) (quoti&gickland, 466 U.S. at 690-91). In order
to establish ineffectiveness of counsel for a failio investigate, “[a] petitioner must allege with
specificity what the investigation would have rdeeaand how it would have changed the
outcome of the [hearing]."Miller v. Dretke, 420 F.3d 356, 361 (5th Cir. 2005) (citikbpited

Satesv. Green, 882 F.2d 999, 1003 (5th Cir. 1989)).
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Here, Roman contends that counsel failed to condncdequate factual investigation.
[Cr. Dkt. No. 77 at 7]. In support of this claiRpman appears to suggest that counsel did not
communicate with him for a sufficient amount of @ém[Dkt. No. 2 at 7]. Specifically, he avers
that counsel communicated with him for 20 minutes day before the resentencing hearing and
for 15 minutes the day of the resentencing hearikigwever, “[b]Jrevity of consultation time
between a defendant and his counsel, alone, caupgiort a claim of ineffective assistance of
counsel.” Murray v. Maggio, 736 F.2d 279, 282 (5th Cir. 1984) (per curiamjir(g Jones v.
Wainwright, 604 F.2d 414, 416 (5th Cir. 1979)). The Couerdfore turns to determine whether
counsel failed to investigate any facts that wcwdde changed the outcome of the resentencing
hearing.

Roman asserts that counsel should have elicitedralevacts from him before the
resentencing hearing. [Cr. Dkt. No. 77 at 9]. &fp=ally, he avers that counsel should have
elicited that the woman identified as Miranda wasd B co-conspirator; that Miranda was
Roman’s girlfriend; that Miranda gave him a cellopk which was inactive; and that the cell
phone was never activated.Id.]. After eliciting these facts, Roman contendatthounsel
should have subpoenaed cell phone records and, doisg, could have demonstrated that the
cell phone was not activatedld] at 9-10]. According to Roman, the cell phoneords would
have demonstrated that he was being truthful duhagafety-valve interview.ld.].

As a threshold matter, the outcome in this casédomniy change if the Court determined
that Roman qualified for safety-valve. OtherwiB®mman is subject to the statutory minimum
sentence of 120 months, exactly the sentence kevegk The issues raised by Roman pertain to
the resentencing hearing, the purpose of whichtowadgtermine Roman’s truthfulness during the

safety-valve debriefing. In this regard, the Caumsiders the testimony as a whole, rather than
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each statement in isolation.

Agent Hardwich stated that, during the initial mew, Roman explained that he was
given cell phones to communicate with co-consprgtfd. at 9], and also identified a woman
named Miranda as a co-conspirator who gave himobdnkee cell phones in personid] at 12].
Agent Hardwich also stated that during the safetlyer debriefing, Roman would not provide
any further details about Mirandald[at 12]. Thereafter, Roman testified that he agdnts he
did not want to talk about Miranda, claiming th&eswas a potential girlfriend. I1d. at 25].
After hearing all the testimony presented, the €determined that Roman was not completely
truthful at his safety-valve debriefing:

[M]r. Roman does admit that he refused to discugsheng regarding Miranda . .

. . Agent Hardwich has testified that at the tinfettee initial interview, Mr.

Roman indicated that Miranda had given him theptedme in order to contact the

other conspirators involved here. That to the {@evould certainly indicate that

he was being less than truthful at the time ofsiduety-valve interview when he is

qguestioned further about Miranda . . . . [H]e adnthat he wouldn't discuss

anything regarding Miranda. Of course now he i@rgathat he wouldn't do so
because of the fact that this was a potentialrgaritl . . . . [T]he [C]ourt does find

that Mr. Roman was in fact not completely truthdtithe time of the safety-valve

interview, so will deny the request for safety \alv
[Id. at 29-30]. Contrary to Roman’s contention, exmethat the cell phone was not activated
would not affect the Court’s conclusion that Romaas not truthful because after initially
identifying her as a co-conspirator, he now clainsbeé was a potential girlfrierfd. Indeed,
evidence that the cell phone was not activated avawdt overcome the Court’s finding that
Roman was lying when he claimed that Miranda wagyhlfriend.

Roman also complains that his counsel failed tosgme exculpatory or mitigating

evidence that the cell phone given to him by Mi@mdas not activiated. [Dkt. No. 2 at 8-9].

Contrary to Roman’s claim, this evidence was @ttitrom Roman himself. [Dkt. No. 77 at 22].

24 was starting to date her, yes.” [Cr. Dkt. Ni@. at 22].
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However, this evidence was contradicted by Agentdiwach, as he testified that during the
safety-valve debriefing Roman was shown the pharesh were turned on.ld. at 19].

However, even if the Court had believed Roman’arcidat the phone given to him by
Miranda was not activated, the Court simply did believe that Miranda was a girlfriend rather
than a co-conspirator. Further, the decision ws@nt evidence about the cell phone given to
him by Miranda through Roman’s testimony is comsiswith reasonable professional judgment
presumed unde8trickland. Srickland, 466 U.S. at 689-90. Such is precisely the type o
strategic decision that commands deference froaeviewing habeas courtSee United Sates v.
Webster, 392 F.3d 787, 794 n.11 (5th Cir. 2004) (citkigchens. v. Johnson, 190 F.3d 698, 703
(5th Cir. 1998) (“Did counsel investigate enougiDid counsel present enough mitigating
evidence? Those questions are even less susedatipidicial second-guessing”)).

For these reasons, the Court finds that Roman &iéesdfto demonstrate prejudice in
counsel’s failure to investigate and/or presenttamthl evidence. The Court finds that defense
counsel made a reasonable strategic decision bycowtucting further investigation into
Miranda’s participation in the conspiracy.

2. Failure to Impeach Testimony of Government Witness and Object to
Misleading Testimony

Next, Roman argues that his counsel was ineffectiveng the resentencing hearing for
failing to impeach the testimony of Agent HardwicliCr. Dkt. No. 77 at 11]. Specifically,
Roman argues that Agent Hardwich offered inconsigtestimony regarding Roman’s failure to
answer questions, during the safety-valve debigefatout the woman he identified as Miranda.
[Dkt. No. 2 at 12]. Roman directs the Court to tstatements offered by Agent Hardwich: first,
Agent Hardwich testified that Roman “made an extitterance [and] he basically clammed
up[,]” and, second, he testified that “[Roman] baeanervous and clammed up and that was the
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End (sic) of the interview.” [Cr. Dkt. No. 77 at 88; Dkt. No. 2 at 11-12].

Roman also asserts that Agent Hardwich providednsistent statements regarding the
manner in which Roman effectively ended the safetye debriefing. [Dkt. No. 2 at 12].
Initially, Agent Hardwich stated thagt the initial interview, Roman told him he no longer
wanted to cooperate. [Cr. Dkt. No. 77 at 18]. etaAgent Hardwich stated thaturing the
safety-valve debriefing, Roman gave a nonverbal indication that he didwaott to continue the
interview. [d. at 21]. A thorough review of the record reflethiat Agent Hardwich did not
provide inconsistent statements as to either Rosrfarure to answer questions or the manner in
which he ended the interviews. Accordingly, colrsmuld not be ineffective for failing to
impeach Agent Hardwich.

Next, Roman argues that he suffered ineffectiv@stence because counsel failed to
object to Agent Hardwich’s testimony that “Miranelaas a member of the conspiracy” and
claims “[counsel] allowed the statement by Agentddach that Miranda was a member of the
drug conspiracy to go unchallenged.” [Dkt. No.&.15-16]. However, as noted, Agent
Hardwich testified that Roman initially identifiedliranda as a member of the conspiracy.
Roman’s statement was reflected in Agent Hardwiatises, taken at the initial interview.
Roman did deny that at the subsequent debriefingthie Court was entitled to consider the
original admission. Accordingly, the Court doeg deem counsel's conduct to be objectively
unreasonable in the face of Agent Hardwich’s testiynconcerning Miranda.

Roman also fails to demonstrate how the failureligect to statements about Miranda’s
involvement in the conspiracy prejudiced him duritige resentencing hearing. Roman
summarily states that statements made about Miraoeehow misled the Court in determining

his truthfulness at the initial debriefing, a popresite to the safety valve debriefing reduction.
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The Court considered all the evidence concerniegtéistimony at the safety valve debriefing,
including Miranda and the cell phones, during #semtencing and found Roman not to be
truthful. [Id. at 31-32]. Consequently, Roman cannot show giegguand his claim as to this
issue is also devoid of merit.

3. Whether Cumulative Errors and Omissions Led to Deprivation of
Due Process

Roman next claims that the cumulative effect of #Hikeged errors and omissions
discussed above amount to a showing of ineffectsgestance and therefore a deprivation of due
process. In support, Roman directs the Coutiiided States v. Grammas, 376 F.3d 433 (5th
Cir. 2004). His reliance orsrammas is misguided, however. In that case, a petitioner
demonstrated that he received ineffective assistahcounsel because he was not informed of
implications in entering into a plea agreement #redpetitioner’'s counsel was not familiar with
the United States Sentencing Guidelindd. at 436-37. As discussed above, all of Roman’s
claims are baseless. Several baseless argumentd doalesce into a valid one. Indeed, “clear
precedent indicates that ineffective assistancecafinsel cannot be created from the
accumulation of acceptable decisions and actiohmited Sates v. Hall, 455 F.3d 508, 520-21
(5th Cir. 2006)see Miller v. Johnson, 200 F.3d 274, 286 n.6 (5th Cir. 2000).

1. CONCLUSION
Based on the foregoing reasons, Roman’s Motion &zate, Set Aside, or Correct

Sentence pursuant to 28 U.S.C. § 2295I8MISSED WITH PREJUDICE. Additionally,
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should Roman seek one, a certificate of appeataldiDENIED. Final judgment shall issue
under separate order.
IT 1S SO ORDERED.

SIGNED this 21st day of December, 2009, in Larddq,

Micaela Alvarez ./
UNITED STATES DISTRICT JUDGE

To INSURE PROPER NOTICE, EACH PARTY WHO RECEIVES THIS ORDER SHALL
FORWARD A COPY OF IT TO EVERY OTHER PARTY AND AFFECTED NON-PARTY
EVEN THOUGH THEY MAY HAVE BEEN SENT ONE BY THE COURT.
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