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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

ANDREA R CAVAZQOS, et al,

Plaintiffs,

V. CIVIL ACTION NO. 5-10-65

JAIME ZAPATA, et al,

w W W W W W W W

Defendants.

OPINION AND ORDER

Pending before the Court are: “Defendants Lareeiwa$ Hospital Company, L.P. d/b/a
Laredo Medical Center and Charles Niziol, M.D.’snddMotion for Partial Summary Judgment
Based On No Recognized Cause of Action for StittbDelivery” [Dkt. No. 47}; “Defendants
Laredo Texas Hospital Company, L.P. d/b/a Laredalib® Center and Charles Niziol, M.D.’s
Joint Motion for Summary Judgment” [Dkt. No. 48hca“Defendant United States of America’s
Motion for Partial Summary Judgment” [Dkt. No. 52For the reasons stated herein, Laredo
Medical Center and Charles Niziol, M.D.’s Joint Néot for Partial Summary Judgment [Dkt.
No. 47] and Defendant United States of America’'sidofor Partial Summary Judgment [Dkt.
No. 52], areGRANTED and LMC Defendants’ Joint Motion for Summary Juggm[Dkt. No.
48] isDENIED.

l. RELEVANT FACTSAND PROCEDURAL HISTORY

This case involves claims of negligence againsemiddnt the United States of America

(“United States”) arising out of a motor vehiclec@ent involving a vehicle in which plaintiff

Andrea Cavazos (“Ms. Cavazos”) was riding as agrags and a vehicle owned by the United

1 “Dkt. No.” refers to the docket number entry fhetCourt’s electronic filing system. The Courtlwite to the
docket number entries rather than the title of dicly.
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States. The vehicle was being operated by a gowarhemployee within the course and scope
of his employment for the United States at the tohehe accident. [Dkt. Nos. 46 at 5; 51 at 4].
This case also involves claims of negligence agaetendant Laredo Texas Hospital Company,
L.P., d/b/a Laredo Medical Center, (“‘LMC”) and ded@nt Charles Niziol, M.D. (“Dr. Niziol”)
(LMC and Dr. Niziol jointly referred to as “LMC Dehdants”) arising from the emergency
medical treatment that Ms. Cavazos received from UMC Defendants subsequent to the
aforementioned motor vehicle accident. [Dkt. N6.a4 6-11]. At the time of the accident, Ms.
Cavazos was pregnant with a male fetus (“Baby Duisat was stillborn during a premature
delivery within a few hours of the motor vehiclec@ent. [Dkt. Nos. 57 at 2; 47 at 2; 52 at 7].

Ms. Cavazos; her parents, Carlos D. Cavazos anadiné/&. Cavazos; and the father of
Baby Luis, Luis Alfredo Arteaga (“Mr. Arteaga”) (bectively referred to as “Plaintiffs), are
named as plaintiffs in this case, both as indivislaad as heirs to Baby Luis. [Dkt. No. 46 at 1].

. DISCUSSION
a. Standard for Summary Judgment

The Federal Rules of Civil Procedure provide thialhé court shall grant summary
judgment if the movant shows that there is no gemulispute as to any material fact and the
movant is entitled to judgment as a matter of lakéd. R. Civ. P. 56(a). The party moving for
summary judgment must meet the initial burden ofdtiming the district court of the basis for
its motion, and identifying those portions of [thecord] which it believes demonstrate the
absence of a genuine issue of material faCefotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).
Material facts are those facts which might afféet butcome of the suit in light of the governing
law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). “[T]he burdentba moving

party may be discharged by “showing” —that is, plagout to the district court— that there is an
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absence of evidence to support the nonmoving padgse.” Celotex Corp., 477 U.S. at 325.
After a properly supported motion for summary judgihas been filed, the non-moving party
may oppose the motion with a responsive pleadiaf) $bts out specific facts in an attempt to
show that a genuine issue exists between the pami@ that the case should proceed to trial.
b. LMC Defendant’s Motion for Partial Summary Judgment

In their motion for partial summary judgment, th®IC Defendants argue that they are
entitled to partial summary judgment on the wrohgfaath and survival claims alleged by
Plaintiffs because “Texas law does not recognizer@gful death or survival cause of action
against a physician or healthcare provider fordeath of a stillborn fetus.” [Dkt. No. 47 at 3].
In their response, Plaintiffs concede that theyndb have a survivorship or a wrongful death
cause of action against the LMC Defendants. [Dkt. 57 at 2-3]. Because there is no genuine
issue of material fact on the matter of Plaintisrvivorship and wrongful death claims against
the LMC Defendants, the LMC Defendants are entittesummary judgment on those claims.

c. United States’ Motion for Partial Summary Judgment

In the United States’ motion for partial summarggment, the United States moves for
summary judgment on the survivorship claims of iitis because there is no cause of action
under the Texas survival statute for the death sifllborn baby. [Dkt. No. 52 at 10]. Thus, the
United States concludes, all claims based on Fainstatus as heirs of Baby Luis “must be
dismissed from this suit as against the UnitedeStat [Id.]. In their response to the United
States’ Motion for partial summary judgment, Pldigtconcede “that they do not have a
survivorship cause of action in their capacity asshof Baby Luis against the Defendant United

States.” [Dkt. No. 56 at 2]. Because there iggrauine issue of material fact on the issue of
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Plaintiffs’ survivorship claims as heirs of Babyituthe United States is entitled to summary
judgment on these claims.

The United States also moves for summary judgmanthe wrongful death claims of
Carlos D. Cavazos and Yvonne M. Cavazos. [Dkt. Hp.at 10]. The United States
acknowledges that the Texas Wrongful Death Act radws for a wrongful death cause of
action in the death of a stillborn child, but afsmints out that such an action is limited to the
surviving parents of the stillborn child.ld[] (citing Texas Civil Practice and Remedy Code §
71.004(a) and~ort Worth Osteopathic Hosp., Inc. v. Reese, 148 S.W.3d 94, 97 (Tex. 2004)).
Thus, the United States concludes, Carlos D. Cavarnd Yvonne M. Cavazos, as grandparents
of Baby Luis, do not have standing to bring suitiagt the United States and should be
dismissed from this suit in their individual capgaes. [Dkt. No. 52 at 10].

In their response, Plaintiffs concede that “the ngfol death cause of action for the
stillborn child is for the exclusive benefit of tkarviving parents” and conclude that “it appears
that the grandparents, Plaintiffs Carlos D. Cavaand Yvonne M. Cavazos, do not have
standing.” [Dkt. No. 56 at 3]. Because no isstimaterial fact remains as to the wrongful death
claims of Carlos D. Cavazos and Yvonne M. CavattesUnited States is entitled to summary
judgment on these claims. Because summary judgrnastbeen granted in favor of the
defendants on the only claims that Carlos D. Cavaza Yvonne M. Cavazos brought against
the defendants in this case, Carlos D. Cavazosrandne M. Cavazos are hereby dismissed as
parties to this case.

d. LMC Defendant’s Motion for Summary Judgment
Plaintiffs base their negligence claims against thC Defendants on a theory of

medical malpractice. [Dkt. No. 46 at 6]. In makisuch a claim Plaintiffs have the burden of
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proving: “(1) a duty by the physician or hospital act according to an applicable standard of
care; (2) a breach of that standard of care; (3hjammy, and (4) a causal connection between the
breach of care and the injuryQuijano v. U.S, 325 F.3d 564, 567 (5th Cir. 2003). In order to
meet their burden on the “causal connection” ele@pféaintiffs must show a reasonable medical
probability that the alleged negligence of one arenof the LMC Defendants was a proximate
cause of Plaintiffs’ injuries.Young v. Memorial Hermann Hosp. System, 573 F.3d 233, 235 (5th
Cir. 2009); Guile v. United Sates, 422 F.3d 221, 225 (5th Cir. 2005). In their motitor
summary judgment the LMC Defendants attack onlyiseae of proximate cause, claiming that
“there is no material issue of fact as to causabetween [LMC] Defendants’ conduct and
Plaintiffs’ claimed injuries.” [Dkt. No. 48 at 1}2

Initially, the Court would like to narrow the analy in this Opinion to the injuries on
which Ms. Cavazos and Mr. Arteaga can hope to recrom the LMC Defendants. As noted
above, both parties have conceded that Plaintiffsluding Ms. Cavazos and Mr. Arteaga)
cannot recover on a wrongful death or survival eanfsaction against a physician or healthcare
provider for the death of a stillborn fetus becalisgas law does not recognize such a claim.
Plaintiffs’ remaining claims (with no distinctionmeng plaintiffs) include past and future
physical pain, mental anguish, physical disfiguretnss of earnings, loss of earning capacity,
physical impairment, reasonable and necessary fabsgoctor, and other medical expenses, loss
of household services, loss of consortium, andradictual and special damages as well as pre-
and post-judgment interest. [Dkt. No. 46 at 9].miarly, the LMC Defendants’ motion for
summary judgment does not distinguish between Msagos’ claims and Mr. Arteaga’s.

The Court, however, will narrow its analysis insthopinion to the claims that Ms.

Cavazos has against the LMC Defendants for thepatsnjuries that she has allegedly suffered
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as a result of the LMC Defendants’ alleged neglogerncluding any claims she might have for
personal mental anguish suffered as the resulieofdss of her fetus.As to the mental anguish
claims, the Supreme Court of Texas has recognizada mother may recover mental anguish
damages suffered as a result of an injury, whicluaes the loss of a fetus, where the negligent
treatment of a physician was the proximate causthatf injury. Krishnan v. Sepulveda, 916
S.W. 2d 478, 482 (Texas 1995). However, as thet ceaognized irkrishnan, the father of a
stillborn fetus may not recover mental anguish dgesafor his suffering as a result of the
mother’s injuries.ld.

Ms. Cavazos limits her negligence claims againstllC Defendants “to the care and
time she spent in the LMC’s emergency room,” inclgdthe allegedly negligent care that she
received from Dr. Niziol. [Dkt. No. 58 at 7, 19]Thus, in order to overcome the LMC
Defendants’ motion for summary judgment, Ms. Casazdl have to offer factual evidence that
shows that a genuine issue of material fact existaseen the parties as to whether the alleged
negligence of Dr. Niziol and the emergency roomR*Estaff was a proximate cause of Ms.
Cavazos' injuries.

The LMC Defendants base their assertion that “teneo material issue of fact as to
causation between [LMC] Defendants’ conduct andnifts’ claimed injuries” on evidence
that: (1) Dr. Gonzalez, the Plaintiffs’ expert vass and the doctor who delivered Baby Luis,
does not criticize the care that Ms. Cavazos reckein the ER; (2) that Dr. Gonzalez’ testimony
establishes that a C-section, or any other medbkatecould have alleviated or eliminated Ms.
Cavazos’ injuries, would not have been performemheg, thus negating the effect of any alleged

delay; and (3) that the motor vehicle acciderggered a chain of events which the LMC

%2 The Court concentrates on Ms. Cavazos’ claimsiagjuestionable whether Mr. Arteaga has any cagainst
the LMC Defendants. However, as the LMC Defendaaige not specifically moved for summary judgment a
against Mr. Arteaga, the Court does not rule orclasns.
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Defendants were powerless to stop, that ultimatety to all of the harms alleged in the
complaint, and that Ms. Cavazos’ injuries wereravitable result of the motor vehicle accident.
[Dkt. No. 49 at 8, 14].

As to their first claim, evidence that Dr. Gonzalexs remained silent on the issue of Dr.
Niziol and the LMC ER’s negligence amounts to noghmore than evidence thpart of the
record, i.e. Dr. Gonzalez’ deposition testimony @&xgert report, lacks evidence regarding the
standard of care in the ER. As the LMC Defenddntsot attack the issue of the ER standard of
care, Dr. Gonzalez’ silence is irrelevant. Furthbe question on summary judgment is not
whether one or two areas of the record displayralesef a genuine issue of material fact, it is
whether “the recordiaken as a whole could not lead a rational trier of fact to find fine non-
moving party.” Matsushita Elec. Indus. Co., Ltd. V. Zenith Radio Corp., 475 U.S. 574, 586
(1986) (emphasis added). The LMC Defendants’ clduat Dr. Gonzalez has not opined on the
treatment that Ms. Cavazos received at the handeeotMC ER staff and Dr. Niziol is not
sufficient evidence to show that there is an absafia material fact on the issue of causation.
Further, while unnecessary, Plaintiffs have offetieeir own expert’'s testimony as to the ER
standard of care and the alleged breach. [Dkt.38oat 10]. However, more important than
what Dr. Gonzalez did not say is what Dr. Gonzalelzsay that raise issues on causation.

As the LMC Defendants’ primary focus is on the gdélé delay in the ER, the court will
address that issue. The LMC Defendants’ claim BratGonzalez’ deposition testimony and
expert report establish that tveuld not have performed a C-section sooner than he actdally
and that, once Ms. Cavazos was involved in the magbicle accident, every injury that Ms.

Cavazos suffered was inevitable.
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Plaintiffs are alleging that the negligence of Dliziol and the ER staff resulted in a
delay in assessing the condition of Ms. Cavazdsisféollowing the motor vehicle accident and
a delay in getting Ms. Cavazos to labor and dejit&D”). Plaintiffs further allege that such
delays were a proximate cause of Ms. Cavazos’ patsojuries; injuries that include having to
suffer through labor and painful incisions, withdlé aid of an anesthetic or the option of a C-
section, and the mental anguish that she persoaatlyred as a result of losing her fetus. As
evidence supporting their claims, Plaintiffs offae deposition testimony of Dr. Kennedy that
“had the ER met the standard of care | believe se€@ion would have been done,” the
deposition testimony of Dr. Irwin that “if [Ms. Cazos] had been placed on the [fetal] monitor
[20 or 30 minutes sooner than she was], I'm abebjudf the opinion it would have shown fetal
distress” (warranting a C-section), and the depositestimony of Dr. Gonzalez that, if he had
had more time, he would have been able to admimastenesthetic to Ms. Cavazos. [Dkt. No.
59 at 24, Deposition Testimony of Dr. Kennedy at89; Dkt. No. 63 at 17, Deposition
Testimony of Dr. Irwin at p. 59; and Dkt. No. 6321, Deposition Testimony of Dr. Gonzalez
at p. 103F°

The LMC Defendants counter that in the face of ®onzalez’ deposition testimony and
expert report, evidence of what would have happesned no consequence. [Dkt. No. 66 at 3,
19-20]. This is because the LMC Defendants read@anzalez’ testimony as proof that a C-
section would not have been attempted any sooaeritiwas, no matter what. As evidence that
the C-section would not have been performed anyexothan it was, the LMC Defendants

allege that “the doctor found a stable patient ufa@h seeing Ms. Cavazos, assessed the [fetal]

% The Court notes the habit of both the Plaintiffsl ahe LMC Defendants of attaching entire depasitito their
various filings while citing to distinct and refagly small portions of those depositions. For gake of
efficiency, the parties should limit their attachit®eto the cited portions of the depositions, idotg the proper
verification and only the relevant portions that aecessary to provide context to the specificegiot
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monitoring strip that was running and examinedpghgent, and did not decide to perform a C-
section until a dramatic change in the patient'sdition manifested itself in four separate,
serious developments.” [Dkt. No. 66 at 16]. THdQ@ Defendants allege that this “dramatic
change” consisted of four factors that occurattdr Dr. Gonzalez arrived to assess Ms. Cavazos
and that Dr. Gonzalez would not have performed se@ion prior to those four factors arising.
Thus, the LMC Defendants conclude, Dr. Gonzalez $#fas all important intervening figure,”
without whom prophylactic measures in the L&D conlat have been pursued. [Dkt. No. 66 at
20]. But this conclusion and analysis of Dr. Gdazatestimony is the result of a strained
reading of that testimony, at best.

The four factors that the LMC Defendants allegepesed after Dr. Gonzalez’ arrival to
assess Ms. Cavazos are: (1) a change in the laarom the fetal monitor from reassuring to
non-reassuring; (2) ruptured membranes and consequesence of amniotic fluid; (3) blood in
the amniotic fluid; and (4) an increase in Ms. Ga& abdominal pain. Upon examination of
the testimony of Dr. Gonzalez, it is not clear thay of these factors, let aloredl of these
factors, were not present before Dr. GonzalezValri

For instance, as to the change in the assessmetiteofetal monitoring strip from
reassuring to not reassuring, Dr. Gonzalez testifiat when he first arrived “they had just put
[Ms. Cavazos] on the . . . EFM monitor. And | wstanding . . . outside the patient’s room
looking at [the EFM] monitor . . . And | was tryirtg, you know, looking at the fetal strip and
trying to figure out what's going on.” [Dkt. No.36- 1 at 10, Deposition Testimony of Dr.
Gonzalez at p.42-43]. Dr. Gonzalez continues “Wellas watching the fetal strip . . . | allowed
the fetal strip to kind of settle out and see whemghat was going on . . . Anthmediatelyl

discovered that the fetal strip was non-reassurl®g.l went immediately into the room to assess
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the patient.” [Dkt. No. 63 — 1 at 10, Depositioastimony of Dr. Gonzalez at p.43] (emphasis
added). Dr. Gonzalez then testifies that he didquack assessment [of Ms. Cavazos] because
[Dr. Gonzalez] knew there waalready fetal distress occurring.” [Dkt. No. 63 — 1 at, 10
Deposition Testimony of Dr. Gonzalez at p.44] (eagb added).

Dr. Gonzalez further testifies that he tried toedetine whether the monitor was tracking
the fetal heart rate or the mother’'s heart ratat lie initially thought the readout was reassuring
as to the mother’s hear rate, and then “after at stoount of time” Dr. Gonzalez realized that
the monitor was tracking the fetus and not the mwo#mnd then he “got concerned that it was not
reassuring.” [Dkt. No. 63 — 1 at 10, Depositiorsflimony of Dr. Gonzalez at p.44]. When the
attorney deposing Dr. Gonzalez latches on to tea ithat Dr. Gonzalez initially thought the
readings were reassuring, Dr. Gonzalez clarifias this all happened at almost the same time.
You know, | was looking at the strip and walkedoirthe patient's room immediately.” [Dkt.
No. 63 — 1 at 11, Deposition Testimony of Dr. Gdazat p.47]. It is clear from Dr. Gonzalez’
deposition testimony that he became aware of téieedised fetus and the precarious condition of
Ms. Cavazos within minutes, or less, of his artiadd well within a reasonable time frame of
his initial assessment of Ms. Cavazos and her felrs Gonzalez’ testimony does not preclude
an earlier diagnosis of the distressed conditiotheffetus and Ms. Cavazos had Ms. Cavazos
arrived in L&D sooner.

Furthermore, Plaintiffs allege, and have offereddence, that the LMC Defendants
breached the standard of care in the ER not justdbgying transfer, but by failing to monitor
the fetal heart tones in the ER in the absencenoimanediate transfer. [Dkt. No. 58 at 11-12].

Such evidence raises a genuine issue of mategabfathe issue of causation when viewed in
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light of Dr. Gonzalez’ testimony that almost “immagtly” upon review of the strip he
discovered that it was non-reassuring.

As to the second factor listed by the LMC Defendarnle ruptured membranes and
resulting presence of amniotic fluid, Dr. Gonzaléestimony is clear that this could have
happened before or after he arrived. [Dkt. No0.163at 12, Deposition Testimony of Dr.
Gonzalez at p.51]. Even more telling, while distng the ruptured membranes, the attorney
guestioning Dr. Gonzalez asked him the questior @u feel when . . . Ms. Cavazos had her
ruptured membranes that she was going to contiemugpregnancy?” to which Dr. Gonzalez
replied “With the ominous fetal heart rate, noDkf. No. 63-1 at 13, Deposition Testimony of
Dr. Gonzalez at p.54]. Clearly Dr. Gonzalez’ t@sthy at least raises a fact issue that it was the
“‘ominous fetal heart rate,” perhaps coupled wite thptured membranes, which led to his
conclusion that Ms. Cavazos’ pregnancy would noticoe. In fact, Dr. Gonzalez testified that
with just the ominous fetal heart rate and ruptureeimbranes he “felt that there was a process
occurring that required immediate delivery.”ld.]. Because Dr. Gonzalez discovered the
ominous fetal heart rate and the ruptured membrahesg his initial assessment of Ms.
Cavazos and her fetus, the possibility remains ttinede indicators could have been discovered
sooner.

Contrary to the claims of the LMC Defendants inrtineotion for summary judgment and
in their reply to Plaintiffs’ response to that nawtj Dr. Gonzalez’ testimony does not exclude the
probability that, had he performed his initial asseent sooner, he could have decided to
perform the C-section and administer anesthesiaespdhus avoiding at least some of the

injuries alleged by Plaintiffs. Thus, there is @ngine issue of material fact that the alleged
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negligence on the part of the ER staff or Dr. Nizhat led to a delay in Ms. Cavazos’ arrival at
L&D could have led to the injuries sustained by K@avazos.
The LMC Defendants also imply that Dr. Gonzalezalgtion testimony establishes that
Dr. Gonzalez is of the opinion that the motor v&haccident was the only cause of all of Ms.
Cavazos’ injuries, and that once that accident wedy there was nothing anyone could do to
avoid the injuries that Ms. Cavazos suffered. that proposition, they quote the following
excerpt from Dr. Gonzalez’ deposition testimony:
Q: | asked you about whether there was anything ¢bald be done in [Ms.
Cavazos’] situation that would have prevented theture of her membranes. |
want to make it a little broader. Do you beliehattthere was any medical
intervention that you could have done that aftes [Kavazos] was involved in
a motor vehicle accident, that would have prevehedrom losing her fetus?
A: Losing her fetus, | think that — | don’t thinkchn answer that question. But if
you asked if there was any medical interventiort theould have done that

would have — could have prevented the ensuing swbat occurred, such as
labor, no.

Excerpts such as this one, that the LMC Defendquége from Dr. Gonzalez’ testimony on the
issue of what effects were a result of the motdriale accident, only establish that, once Ms.
Cavazos was in the motor vehicle accident, Dr. @Glmzzdoes not believe that he could have
stopped her from going into labor. But Plaintiffaims are not limited to injuries Ms. Cavazos
may have suffered from going into labor. Plaistifire alleging that delay caused by the
negligence of the ER staff and Dr. Niziol led toomlable injury to Ms. Cavazos. In these
excerpts, Dr. Gonzalez’ does not opine on whatriegucould have been avoided by medical
intervention occurring earlier in the process tleaded in an emergency delivery without

anesthesia.
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[II.  CONCLUSION

Because no genuine issue of material fact reman® ahe wrongful death claims of
Carlos D. Cavazos and Yvonne M. Cavazos and ne isEmaterial fact remains on the issue of
Plaintiffs’ survivorship claims as heirs of Baby ituDefendant United States of America’s
Motion for Partial Summary Judgment [Dkt. No. 58] GRANTED. Further, as no genuine
issue of material fact remains on the matter oinifés’ survivorship and wrongful death claims
against the LMC Defendants, Laredo Medical Ceniter @harles Niziol, M.D.’s Joint Motion
for Partial Summary Judgment [Dkt. No. 47]GRANTED. Because an issue of material fact
remains between the parties as to whether negkgenche part of Dr. Niziol and the LMC ER
staff caused injury to Ms. Cavazos, LMC Defendagsint Motion for Summary Judgment
[Dkt. No. 48] isDENIED.

IT IS SO ORDERED.

DONE this 8th day of September, 2011, in McAlleexas.

N W

Micaela Alvare.~"
UNITED STATES DISTRICT JUDGE
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