Miller v. USA

UNITED STATES®IRICT COURT O
SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

ARTIS RYAN MILLER,

Petitioner,
CIVIL ACTION NO. 5:11-cv-68

CRIMINAL ACTION NO. 5:08-cr-347

V.

UNITED STATES OF AMERICA.

w W W W W W W W

OPINION AND ORDER

Pending before the Court is Artis Ryan Miller'sviifler”) “Motion Under 28 U.S.C.
§ 2255 to Vacate, Set Aside, or Correct Sentence I®erson in Federal Custody.”After
careful consideration of Miller's motion, the redprthe facts of the case, and the relevant
authorities, the Couil SMISSES the motion with prejudice.
l. PROCEDURAL BACKGROUND

On March 18, 2008, a federal grand jury in Laredexas, returned an indictment
charging Artis Ryan Miller with conspiring to possewith intent to distribute in excess of one
thousand kilograms of marijuana and possessing imitnt to distribute in excess of one
hundred kilograms of marijuarfaOn July 29, 2008, a jury found Miller guilty omth counts’
The Court sentenced Miller to 240 months imprisontvand 5 years of supervised release on

each count (to run concurrentfl) Miller appealed his case, and the Fifth Circiirmed the

! Dkt. No. 1. (“Dkt. No.” refers to the docket nuertentry for the Court’s electronic filing systenihe Court will
cite to the docket number entries rather thanitleedf each filing. Unless stated otherwise, “DKb.” will be used
to refer to filings in the civil case number 5:13-@8. “Cr. Dkt. No.” will be used to refer to filgs in criminal case
number 5:08-cr-347).

> Cr. Dkt. No. 10.

® Cr. Dkt. No. 95.

* Cr. Dkt. No. 158.
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judgments of conviction. On June 22, 2011, Miller filed his 28 U.S.C. &32motion® Miller
organized his motion into nineteen grounds.
. DISCUSSION

“Relief under 28 U.S.C.A. § 2255 is reserved famggressions of constitutional rights
and for a narrow range of injuries that could na¢dnbeen raised on direct appeal and would, if
condoned, result in a complete miscarriage ofgasti Generally, § 2255 claims fall under four
categories: (1) challenges to the constitutionalityegality of a sentence; (2) challenges to the
district court’s jurisdiction to impose the senten¢3) challenges to the length of a sentence in
excess of the statutory maximum; and (4) claimg tha sentence is otherwise subject to
collateral attack. After conducting an initial examination of the tiom, the Court must dismiss
“[i]f it plainly appears from the motion, any atteed exhibits, and the record of prior

10 In his motion, Miller claims

proceedings that the moving party is not entitedelief . . . .
that many errors were committed in his case btigney and the Court.
A. Motion to Supplement & Withdrawal of Ground Nineteen

On January 31, 2013, the Court ordered the govearhmeerespond to a portion of the
self-styled “Ground Nineteen” of Miller's § 2255 mimn.** The same day, the clerk received
Miller's motion to supplement his § 2255 motiormtbich he attached an affidavit and additional

documents? The affidavit purports to supplement the seltesfyGrounds One through Twelve,

and Nineteen of Miller’s original § 2255 motidh.But after Miller received the Court’s January

° Cr. Dkt. Nos. 148, 198 and 199.

® Dkt No. 1.

1d.

8 United States v. Vaughn, 955 F.2d 367, 368 (5thX8i92) (per curiam) (citation omitted).

® 28 U.S.C. § 2255(a¥ee also United States v. Seyfert, 67 F.3d 544, 546 (5th T985) (citations omitted).
1028 U.S.C. § 2255,H0C. R. 4(b).

' Dkt. No. 4.

2 Dkt. No. 5 and attachments.

* Dkt. No. 5-1.

2/29



31, 2013 order, Miller filed a motion to withdrassie nineteel. The Court granted Miller’s
motion to withdraw Ground Nineteen and also deematidrawn the portions of Miller's
motion to supplement and its attachments that wetated to Ground Nineteén. Therefore, the
Court will only consider Grounds One through Eigiteof Miller’'s original motion and will
only consider the motion to supplement and itschtteents to the extent they pertain to Grounds
One through Eighteen.

Regarding Miller's motion to supplement, Rule 15€f) the Federal Rules of Civil
Procedure allows for relation back of issues intaierinstances? The Fifth Circuit has
explained that the Court “must look to whether [thevant’s] new claim asserts ‘a new ground
for relief supported by facts that differ in botimé and type from those the original pleading set
forth.” If it does, then his proposed amendmerdsdoot relate back to his original pleading and
is time-barred.*’

Here, the Court has reviewed Miller's supplemendl énds that it contains no new
grounds for relief. For the most part, the sup@etrmerely adds allegations that Miller told his
attorney to handle each of the allegedly mishandirdhtions differently. Therefore, the Court
will consider Miller's § 2255 motioas modified by the motion to supplement.

Recently, Miller filed a self-styled “Motion to Egpd Record” to which he attached
another copy of his original motion to supplement ats attachments, and four additional
affidavits!® Because the Court already addressed the motisupplement, it will not do so

again here. The Court will address the four newdafits below in Section 11.C.2.d.

4 Dkt. No. 11.

15 Dkt. No. 12.

1 Fep. R.CIv. P. 15(c).

" United States v. Gonzalez, 592 F.3d 675, 680(%5th2009) (quotindviayle v. Felix, 545 U.S. 644, 650 (2005)).
18 Dkt. No. 14 and attachments.
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B. Factual Background

Before addressing the merits of Miller's 8§ 2255 oot the Court sets out the facts of the
offenses to the extent they are relevant to theessaised by Miller. The Court adopts the facts
as presented at trial, to the extent that they @ipgpe jury’s verdict.

On February 26, 2007, Johnny Lewis Brown (“Browrdihd Lawanda Kelly were
arrested at the 1-35 checkpoint located 29 milashnof Laredo, Texas, after 271.50 kilograms
of marijuana were discovered in the tractor traidrich Brown was driving and in which
Lawanda Kelly was riding as a passenger. Browtifiexs that he was a driver for Ferrell
Damon Scott (“Scott”) and that he had previousingported both marijuana and bulk currency
for Scott. Specifically, Brown testified that hauted two other loads of marijuana for Scott
before he was caught with the third load on Felyr@ér 2007. Brown testified that the first load
of marijuana he hauled from Laredo was composetthidly to thirty-five or more bundles of
marijuana that were approximately twelve to eighteehes long, approximately six to nine
inches in diameter, and together weighed approxiyaix-hundred pounds. Brown testified
that Lawanda Kelly accompanied him when he hauled decond load of marijuana, which
weighed approximately six to seven hundred pouinds) Laredo?® Brown further testified that
Miller was also involved in drug trafficking withcBtt.

Lawanda Kelly’'s testimony corroborated Brown’'sti@eny. She testified that she
accompanied Brown on two separate trips to pickngsijuana in Laredo and that they were
apprehended on the second ip.

On April 4, 2007, Timothy Lavell Burks was arrebtat the same 1-35 checkpoint after

251 kilograms of marijuana were discovered in thle of the tractor trailer he was driving. The

19Cr. Dkt. No. 180 at pp. 87-103, 106-23 and 146-47.
20 Cr. Dkt. No. 180 at pp. 123-149.
2L Cr. Dkt. No. 180 at pp. 224-280.
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tractor trailer was purchased for use by ScottsoAkcovered in connection with the seizure was
a cell phone later connected to Scott.

At trial, evidence was presented that a persamgugie name “Artis Miller” checked into
a Laredo hotel from June 15-18 and June 23-24,.20lfer denied being in Laredo during that
time frame, claiming instead that he was at a famiéeting to plan a family reunion and then at
the family reunion itself.

On August 2, 2007, a tractor trailer arrived at Border Patrol checkpoint located west
of Freer, Texas. The tractor trailer was dired¢tedecondary inspection, but instead of stopping
at secondary, it left the checkpoint. Border Hafgent Judy Sepulveda followed the tractor
trailer for approximately six miles at which poinstopped. Upon being directed to return to the
checkpoint, the driver turned around and drovedioout a mile back toward the checkpoint.
Suddenly, the driver stopped, made a U-turn, ardiée away from the checkpoint. The driver
stopped again and started backing the tractoretradward Agent Sepulveda, who had been
following the tractor trailer in her vehicle. Age®epulveda was forced to back up her vehicle in
order to avoid being struck by the tractor trailésfter Agent Sepulveda distanced herself from
the tractor trailer, the tractor trailer stopped ahe driver absconded. Approximately two
hundred and sixty-eight (268) kilograms of marijaamere discovered concealed in the sleeper
portion of the tractor. Agent Sepulveda later tdesd Miller as the driver of the tractor trailer.
Also abandoned with the tractor trailer was a pélbne later connected to Miller and the cell
phone reflected calls from phones connected totSddte tractor trailer was determined to have

been leased for Scott's use.
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C. | neffective Assistance of Counsel

Miller bases the majority of his 8§ 2255 motion daims of ineffective assistance of
counsel. Ineffective assistance of counsel is @ation of the Sixth Amendment right to
counsel, a claim of constitutional proportion pdted under 28 U.S.C. § 2255. Under the
pertinent two-prong test, Miller must show (1) thadunsel's performance fell below an
objective standard of reasonableness, and (2)Milir suffered prejudice as a res@ft. In
assessing whether counsel was constitutionallyciéefi, “a court must indulge a strong
presumption that counsel’s conduct falls within twvele range of reasonable professional
assistance?®

Miller asserts a multitude of ineffective assis&mé counsel claims. For simplicity, the
Court has organized these ineffective assistanceoohsel claims into three categories: (1)
before trial, (2) during trial, and (3) on appeal.
1 I neffective Assistance of Counsel Before Trial
a. Failureto Communicate a Plea Offer

Here, Miller alleges that his attorney failed t@perly communicate a plea offer that the
government had made to hith. Miller claims that had he known of the plea offee would
have pleaded guilty instead of risking tfal.

To support this claim, Miller asserts that he wratletter to his attorney to inquire about
an offer that his attorney had mentiorféd.Miller has thrice attached a document that is

supposedly a copy of the letter Miller sent todti®rney?’ It is clear to the Court that the letter

22 strickland v. Washington, 466 U.S. 668, 687-383@)9
21d. at 689.

24 Dkt. No. 1, at pp. 12-13.

4.

®1d. at p. 12.

271d. at p. 22; Dkt. No. 5-3; Dkt. No. 14-1 at p. 6.
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is a fabrication, that Miller created it after tfeet, and that Miller is attempting to deceive the
Court by attaching it.

The letter is dated June 6, 2008, and is address&@rnando Sanché%. The letter
purports to address a comment that Fernando Samdlegedly made at some point before the
letter was writterf. The obvious problem with this letter is that Ferdo Sanchez was not
Miller's attorney on June 6, 2008. Jeffrey Czaswdiller's attorney on June 6, 2008; Czar filed
a motion to withdraw as counsel the same da@n June 11, 2008, the Court held a hearing on
the motion to withdraw, granted the motion, and capied Fernando Sanchez as Miller's
attorney®' Thus, Fernando Sanchez’ first involvement in tgise began five days after the date
Miller’s letter addressed to him was writtefhe letter is clearly a fabrication. Miller lied about
the letter.

Although Miller lied about the letter, it is stplossible that there was a plea offer that was
not properly communicated to Miller. Last yeare tBupreme Court determined that, “as a
general rule, defense counsel has the duty to conuame formal offers from the prosecution to
accept a plea on terms and conditions that magvEdble to the accusetf.”

In this case, the record reflects that JeffreyrGatempted to speak with Miller about
some issues that included a plea offer from theegoment® Czar was unable to communicate
the plea offer to Miller because Miller started dogue and get loulf. Czar's failure to
communicate the offer to Miller was due exclusivaedyMiller's hostile behavior. Under the

circumstances, it was not objectively unreasontildeffrey Czar to not communicate the offer

% 1d.

2d.

30 Cr. Dkt. No. 48 and attachments.

31 Minute Entry, June 11, 2008 Hearing on Motion t@h&raw; Cr. Dkt. Nos. 52 & 53.
32 Missouri v. Frye, 132 S. Ct. 1399, 1408 (2012).

33 Cr. Dkt. No. 173 at pp. 8-9.

#1d.
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to Miller. On the very day the problems occurréchaneeting between Czar and Miller, Czar
filed a motion to withdraw as couns@l. Thus, after reviewing the record, the Court $irtblat
Jeffrey Czar acted reasonably in his handling efglea offer.

Within a week of Czar’s filing of the motion to Wwdraw, the Court had appointed
Fernando Sanchez to represent Miller. Thus, thartCmust determine whether Fernando
Sanchez provided constitutionally effective assistaregarding any plea offer that was available
to Miller when Sanchez was appointed. Here, tkhercereveals that Sanchez communicated the
specifics of the plea offer to Miller. Specifiogllat the July 11, 2008 pretrial conference, Miller
and his codefendant acknowledged the plea offess lthd been presented to them by the
government and said they understood the time tleydcserve if convicted Because the
record demonstrates that the plea offer was prpmennmunicated to Miller, the Court finds
that Miller’s claims related to the communicatidrtlte plea offer are without merit.

In his supplemental affidavit, Miller adds the gh¢ion that his counsel declined the plea
offer without Miller's consent’ The Court finds that this allegation is suffidigrtied to the
allegations in the original motion regarding hisiesel’s handling of the plea offer to relate back
to the filing of the original motion. But, Milles’ acknowledgement of the plea offer at the July
11, 2008 pretrial conference disproves this clasmvall. Miller himself acknowledged the plea
offer and rejected it. This claim is without merit
b. Motion for Severance

Miller claims that his attorney was ineffective foot seeking to sever his trial from that

of his co-defendant. The Court begins by notirgg tiller's counsel necessarily considered the

3 Cr. Dkt. No. 48 and attachments.
36 Minute Entry of July 11, 2008 pretrial conference.
37 Dkt. No. 5-1 at p. 2.
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severance issue because his attorney filed andviitedrew the motion for a separate trial.
Here the Court will not assess the reasonablenfeis=adecision to withdraw the motion for
severance because the Court finds that Miller veagrejudiced by this decision. Specifically,
the Court would not have granted a motion for s@vee even if his attorney had continued to
urge it. The Court begins by noting the followstgtement from the Supreme Court:

“IW]hen defendants properly have been joined uriRlele 8(b), a district court

should grant a severance under Rule 14 only iftler serious risk that a joint

trial would compromise a specific trial right of@wof the defendants, or prevent

the jury from making a reliable judgment about gailinnocence*

Miller argues that his attorney’s statements insiclg arguments that Ferrell Scott,
Miller's co-defendant, was guilty spilled over aimdriminated Miller because the government’s
evidence supporting the guilt of the two men ovapkd?® Miller further claims that in the wake
of his attorney’s statements the jury could nosertnose statements from their minds and could
have failed to make an individualized determinatitiout each defendant’s gditt. Even with
the benefit of hindsight, the Court is convincedttMiller’s trial should not have been severed
from his co-defendant’s trial. First, it is highiynlikely that the statements made at the
conclusion of the trial would have been presented basis for a pre-trial severance. But even if
Miller's counsel had argued that severance wasamted because Scott was guilty, the Court
would have denied the severance. One defendasiief bthat his co-defendant is guilty is not a

basis for severance. Furthermore, the Court iersyaded that the jury was tempted to draw the

conclusion Miller argues they might have drawn.e Tourt specifically admonished the jury to

38 Cr. Dkt. No. 61; Minute Entry of July 11, 2008 pial conference.
39 7afiro v. United States, 506 U.S. 534, 539 (1993).
“0Dkt. No. 1 at p. 9.

“1Dkt. No. 1 at p. 9.
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consider the guilt of each defendant separdfelsnd jurors are presumed to follow their
instructions®® Therefore, the Court’s instructions to the jueynedied Miller's concern.

Miller was not prejudiced by his attorney’s decrsido withdraw the motion for
severance. Had Miller's attorney not withdrawn thetion, the Court would have denied the
motion. Miller’s claim related to his attorney’ardling of the severance issue is without merit.
2. I neffective Assistance of Counsel During Trial
a. Failed to Challenge Expertd/ldentity of Substance/Amount of Substance

Miller claims his attorney’s performance was dedfiti because he did not file a motion
for judgment of acquittal based on insufficiencytloé evidence as to the identity and amount of
the seized substanc¥s Specifically, Miller complains that scientific ieence of the substance’s
identity was not introduced even though an agemitimeed that the substance seized in one stop
was sent to the lab. In his supplement, Millermskathat he told his attorney to make sure he got
the lab report§> Miller also claims that his attorney was ineffeetregarding the amount of
drugs in the conspiracy because he did not ask for a reweigh of the dmugsout their
wrappings:® Miller makes the related assertion that his a#grehould have challenged the
qualification of the DEA agents as experts.

First, the Court notes that someone may be cawidor a controlled substances
conspiracy even if there are no actual drugs. Uhited Sates v. Burke*’ the Fifth Circuit
explained:

A defendant may not be convicted of the posseseiosale of drugs
unless the defendant possesses or sadtsial drugs. However, factual

“2Cr. Dkt. No. 91 at p. 15.

“3 United States v. Harper, 527 F.3d 396, 402-07 (5th2008).
“4Dkt. No. 1 at p. 5.

“5Dkt. No. 5-1 at p. 1.

“°Dkt. No. 1 at pp. 6-7; Dkt. No. 5-1 at p. 1.

47431 F.3d 883 (5th Cir. 2005).
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impossibility does not preclude a conviction fonspiracy or attemptBecause
the act of conspiracy is complete upon the fornmatid an illegal agreement, a
defendant can be convicted of conspiracy to attiendistribution of drugs even if
those drugs are faké.

Therefore, the Court will only consider the ideyif-the-substance challenge as it relates to
Miller's possession conviction.

Similarly, it follows fromBurke that the amount of drugs in a conspiracy is noitéd to
the actual amount of drugs possessed. Insteadbased on the amount of drugs the parties
conspired to possess. Under the facts of this, ¢ciwas reasonable for Miller’'s attorney to not
seek a reweigh of drugs in order to attack theqmason’s conspiracy case against Miller.

Because Miller only challenged the amount of drugsler the conspiracy count, the
Court need not address the amount of drugs in tissgssion count. Nevertheless, the Court
notes that Miller's attorney was entirely reasoeatdl not seek a reweigh of the drugs on the
possession count. If the attorney had sought aigéwof the drugs seized on August 2, 2007, it
is incredibly unlikely that a reweigh would have deaa difference because the total weight of
the drugs seized on August 2, 2007, was approxlyna&8 kilogram&® and Miller was only
charged with possessing in excess of 100 kilograms.

Miller's possession conviction was based on theust@, 2007 seizure. Rule 702 of the
Federal Rules of Evidence provides that a personqualify as an expert based on knowledge,
skill, experience, training, or education. At Mills trial, the Court found that Agent Ford was
gualified to testify as an expert on the issue bétler the substance seized on August 2, 2007
was marijuand’ Miller's attorney did not object Although Agent Ford mentioned that the

laboratory confirmed that the substance was margudgent Ford also testified that it wiais

“81d. at 886.

9 Cr. Dkt. No. 177 at pp. 223-227.
0 Cr. Dkt. No. 177 at p. 226.

L Cr. Dkt. No. 177 at p. 226.
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opinion that the substance was “unmistakably mariju@hawhile it is true that the government
did not introduce the laboratory report regarding identity of the substance, the government is
not required to provide the laboratory report ttakksh that a substance is marijudhaThe
government did present expert testimony regardmagyidentity of the controlled substance at
issue and, beyond that, nothing more is required.

As to Miller's assertion that his attorney wasfiaetive for failing to challenge the
qualification of Agent Ford as an expert, it iscadgithout merit. Miller has presented nothing to
indicate that Agent Ford was unqualified to testfy an expert. At Miller's trial, the Court
determined that Agent Ford was qualified. Nowemfhdependently reviewing the record, the
Court concludes once again that Agent Ford wasifegcako testify as an expert regarding the
identity of the substance seized on August 2, 280Mliller’s claims related to qualifications of
the agents to testify as experts and the identitycuantity of the substance are without merit.

b. Failed to Ask a Witness Certain Questions

Miller claims that his attorney was ineffective base defense counsel did not ask
Shirley Knott certain questions regarding a wallifter allegedly lost It is Miller's position
that Shirley Knott's testimony on that topic woutéve supported the defense theory that
someone else had access to Miller's informatioruntiog identification and credit cards.
According to Miller, this would have then supportad claim that he was not in Laredo in June
2007. Although Miller states in his supplementttha told his attorney to ask Shirley Knott

about evidence regarding a wallet and credit caktiber does not allegevhen he told his

2 Cr. Dkt. No. 177 at p. 226.

%3 |n fact, the lab report is often objectionablenaarsay and violative of the Confrontation Clause.
> Cr. Dkt. No. 177 at pp. 224-26.

% Dkt. No. 1 at pp. 9-10.
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attorney to ask those questicdfisThe record demonstrates that this conversatiomdsn Miller
and his attorney occurred after Miller testifiedrée days after Shirley Knott testified). This
interpretation is further supported by a separatdien of Miller's § 2255 motion. According to
Miller, his attorney did not realize he needed araine Shirley Knott furtheuntil after Miller
testified.>® To be clear, there is no allegation that Milleatsorney’s ignorance of this issue was
based on a lack of diligence on the part of theratty. Therefore, the Court need only evaluate
whether Miller’'s attorney acted reasonably whereraMiller testified, the attorney became
aware that Shirley Knott could possibly have infation that would be helpful to the defense.

On the day Miller testified, Miller's attorney askéhe Court to recall Shirley Knott, and
the Court denied that requédt.Because Miller's attorney diligently sought tot@ib Shirley
Knott’s testimony when he decided it might be ralgy the record does not support a finding
that Miller's counsel acted unreasonably. Themfdhe Court rejects Miller's ineffective
assistance of counsel claim based on his quesgjarii8hirley Knott.

C. Failed to Call a Handwriting Expert

Miller asserts that his attorney was ineffective flmling to present samples of Miller’s
actual signature and to hire a handwriting expeddampare Miller's actual signature with some
signatures on motel documents from Laredo, TexBise evidence at trial was that an “Artis
Miller” registered at the Americana Inn in Lared@xas, on June 15, 2007, and checked out on
the 18th and then registered again on June 23rcclecked out on June 24th. Miller denies
being there. Significantly, there was no otherdence of any particular event occurring on

those dates in Laredo in furtherance of the drugspwmacy. Nonetheless, Miller claims that if a

*Dkt. No. 5-1 at p. 1.

>’ Cr. Dkt. No. 178 at p. 238.

8 Dkt. No. 1 at p. 14.

%9 Cr. Dkt. No. 178 at pp. 238-42.
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handwriting expert had testified and his counsel peduced signature exemplars from Miller,
that evidence would have shown that the signat@®mot Miller's and that, thus, Miller was not
involved in the conspiracy during the time of thaleged motel stay?¥.

The relevant documents were primarily addressethbymanager from the Americana
Inn. The manager testified about the documentm ftbe motel's records which included
signatures of one “Artis Miller” who rented a roahthe Americana Inn from June 15, 2007 to
June 18, 2007 and again from June 23, 2007 to 24n2007°*

Regarding trial tactics and strategy the Fifth Gitrbas stated:

“Informed strategic decisions of counsel are gieelmeavy measure of deference

and should not be second guessed . . . . A corsaiodi informed decision on trial

tactics and strategy cannot be the basis for datistially ineffective assistance

of counsel unless it is so ill chosen that it peatas the entire trial with obvious

unfairness.®
Here, Miller alleges that he “constantly adviseds lattorney that he had not signed those
documents and asked his attorney to hire a haridg®ixpert to compare the signatut&sThe
type of opinion such an expert could provide isiobs. However, Miller's counsel secured
similar testimony from the motel manager. In fatte manager testified that some of the
signatures even differed from each otfferApparently, the difference was obvious even taya
witness. In light of this, the Court finds théetdecision to not pursue this defense in the
manner Miller requested was a conscious and infdrrdecision by Miller's counsel.
Furthermore, even if a handwriting expert had tiestithat Miller was not the person who signed

the documents, the potential benefit to Miller wbbhve been limited because it would not have

proven that Miller was not involved in the conspya It would have only shown that he was not

9 Dkt. No. 1 at p. 11; Dkt. No. 5-1 at p. 2.

61 Dkt. No. 177 at pp. 175-94.

62 United States v. Jones, 287 F.3d 325, 331 (5th20D2) (internal quotation marks and citation deaij.
% Dkt. No. 5-1 at p. 2.

% Cr. Dkt. No. 177 at pp. 189-191.
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the person who signed those documents. But as thias no specific overt act tied to those
dates, occurring in Laredo, the Court finds thatldvis counsel’s decision to not present this
evidence through an expert was reasonable.

Moreover, when the rest of the government’s evideiscconsidered, the Court cannot
find that Miller was prejudiced by his attorney’saision. Even if a handwriting expert had
testified that Miller did not sign those documerasd the jury took that to mean that Miller was
not in Laredo, Texas, during the second half ofeJ@007, there was still ample evidence for
them to find him guilty on the conspiracy chargAgain, other than his presence in Laredo
during June, this evidence was not specificallg tie any act by Miller in furtherance of the
conspiracy. Miller's challenge based on his atgie decision to not hire a handwriting expert
or present other examples of Miller's signaturevithout merit.

d. Failed to I nvestigate/Call Alibi Witnesses

In regard to the June 23rd and 24th, 2007 hotéstragjon, Miller claims that he was not
in Laredo, Texas, at that time because he was inislama for a family reuniofr. Miller asserts
that his attorney was ineffective because he faitednvestigate certain alibi witnesses who
would have supported his claim that he was at #mily reunion in Louisiana and that this
failure prejudiced Miller because the jury did nbear this alibi testimon$’ Miller
acknowledges that his attorney did contact soni® aitnesses in Texas, but he claims that the
attorney did not contact other witnesses who (@Bdioutside Texas and (2) were not immediate

family memberd’ In his supplement, Miller claims that he providei attorney with

% Dkt. No. 1 at pp. 10-11.
% Dkt. No. 1 at pp. 10-11.
7 Dkt. No. 1 at p. 10.
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information and the names of several family members who could verify his qmece at the
family reunion®

Recently, Miller filed a motion to expand the ret@and attached several documents
including four affidavits from other people. Ta#idavits may be relevant to this claim because
all four state that Miller attended the family reamin Louisiana in late June on the dates the
prosecution argued he was in Laredo, Texas.

Before examining the reasonableness and prejyiaregs of Miller's claim. The Court
emphasizes that the issue of whether Miller wasairedo, Texas, on June 23 and 24, 2007, was
simply not an essential part of the prosecutioa'sec Even if the prosecution had presented no
evidence that Miller was in Laredo, Texas, duriatedJune 2007, the jury could have still
convicted Miller based on the substantial additioesidence that was produced at trial.
Furthermore, that additional evidence was in itsafficient to sustain Miller’'s conviction. The
Court also emphasizes that this is not a failurentestigate an alibi defense. Counsel did
present the alibi defense by Miller’s testimony dydthe testimony of Miller's mother. Again,
the jury could have believed this testimony anill @invicted Miller of the conspiracy count.

The Court, nonetheless, considers whether Millat®rney was reasonable in his
handling of alibi witnesses. At trial, Miller t&f&d that he attended the family reunion in
Louisana®  Furthermore, his mother testified that he attendbe family reuniorf?
Additionally, according to Miller's own motion, hittorney contacted at least one other family
member who lived in Texd$,but did not call that additional family member asvitness in

Miller’s trial.

® Dkt. No. 5-1 at p. 2.

9Cr. Dkt. No. 178 at p. 200-01.

0 Cr. Dkt. No. 178 at p. 220.

"L Dkt. No. 1 at p. 10 (“Although counsel did contaotme family members that lived in Texas . . . .").
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Miller focuses his claim of ineffective assistanafecounsel on his attorney’s alleged
failure to investigate certain unnamed out-of-statembers of Miller's extended family.
Interestingly, the evidence provided by Miller ath@ record in this case indicate that Miller’s
attorney did contact at least one out-of-state nenob Miller's extended family. Specifically,
the affidavit of Shirley Walker states that she wasontact with Miller’'s attorney. The 2007
invitation to the family reunion gave an addres#finden, Louisiana, for Shirley Walkéf,and
the affidavit provided by Shirley Walker purportslie from the “County of Webster Parish” in
Louisiana’®> The Court takes judicial notice that Minden, Lsiana, is located in Webster
Parish, Louisiana. Therefore, the evidence indkdhat Shirley Walker is from Louisiana.
Furthermore, Miller's mother testified that Shirl&yalker was her cousin and a cousin of
Miller* (i.e. a member of Miller's extended family). Thfare, Shirley Walker bears two of the
characteristics of the people Miller claims hioatey should have contacted. In her affidavit,
Shirley Walker states that “prior to and during i&d trial, which [Shirley Walker] attended,
[Shirley Walker] advised counsel Sanchez severaédi that she would be willing to give a
statement and[/]or testify on behalf of ArtiS.” The rest of her affidavit makes clear that she
informed Miller's counsel that Miller could not haveen in Laredo, Texas, from June 22
through June 24, 2007, because he was in Louisiti@ading the family reunioff.

Regarding the investigation of witnesses, thenF@ircuit has stated: “Defense counsel
is not required to investigate everyone whose ndmappens to be mentioned by the

defendant.”” At the very least, Miller's attorney contactast (vas contacted by) three alibi

"2Dkt. No. 14-6 at p. 4.

3 Dkt. No. 14-6 at p. 1.

" Cr. Dkt. No. 178 at p. 233.

S Dkt. No. 14-6 at p. 1.

° Dkt. No. 14-6 at pp. 1-2.

" Schwander v. Blackburn, 750 F.2d 494, 500 (5th TdB5) (internal quotation marks and citation deai}.
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witnesses: Miller's mother, at least one othertates relative, and Shirley Walker. The Court
finds that this amount of investigation was reabtma Furthermore, the affidavit of Shirley
Walker makes clear that the attorney’s decisiontoaall her was conscious and informed. The
Court finds that counsel’s choice to call a singliéi witness was reasonable. The conclusion
that the actions of Miller’s attorney were reasdaab supported by the reality that, in light of
the other evidence presented at trial that Millaswnvolved in the conspiracy, the government
did not need to prove that Miller was in Laredoxd® on June 23 and 24, 2007.

Furthermore, the Court notes that even if Milledorney’s investigation of alibi
witnesses and decision not to call alibi withesgas unreasonable, Miller has not demonstrated
that he was prejudiced by those decisions. Fastnoted above, both Miller and his mother
testified that he was attending a family reunioh.@auisiana at the time the government claimed
he was in Laredo, Texas. Therefore, evidence Nhiker attended the reunion was before the
jury.

Second, to this day, Miller has never identified igme a single alibi witness that he
claims his attorney failed to contdét.He did not identify these witnesses in his omdjimotion,
he did not identify them in his supplemeand he even failed to identify them in his motion to
expand therecord. To be clear, Miller has never stated that the &ffiants are the same people
he told his attorney to contact. This failure sesly undermines the possibility of Miller
showing prejudice because his mother testified tihete were “[m]aybe fifty to one hundred”
people at the family reuniofl. Furthermore, Shirley Walker's statement regardimey
communications with Miller's attorney precludes tpessibility that she was one of the

uninvestigated witnesses. Because the group @npat alibi witnesses is so large, the Court

8 Cf. Sayre v. Anderson, 238 F.3d 631, 635-36 (5thZTifi1).
9 Cr. Dkt. No. 178 at 232.
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cannot assume that the remaining three affiantsheresame people Miller told his attorney to
contact.

Third, the affidavit of Marcile Hines is wholly uwnailing to Miller. It was executed on
February 11, 2013, and it states that “if calledru@as a witness, [Marcile Hineglill testify

..% Marcile Hines’s affidavit is forward looking arfdils to state that back at the time of

trial, she was willing to testify at Miller’s trial Because Marcile Hines’s affidavit does not
indicate that she would have been willing to tgstif Miller’s trial, it cannot be relied upon for a
showing of prejudicé’

Fourth, Miller cannot show prejudice by relying thre affidavits of Lessie Fritz, Marcile
Hines and Sheena Harris. Assuming without decithiag Miller’s attorney did not contact these
three affiants (it is possible that they were amtiregfamily members the attorney contacted) the
record indicates that they would not have beenedatb the stand even if they had been
investigated. As noted above, Shirley Walkerestah her affidavit that Miller's attorney did
not call her even though she told the attorney #te# was ready and willing to testify.
Considering the fact Miller’'s attorney opted notctll Shirley Walker, an out-of-state member
of Miller's extended family, to the stand even thhishe attended the trial, the Court finds that it
is highly unlikely that the attorney would haveledlthe three other affiants as witnesses.

Fifth, as already emphasized, whether Miller was anedo, Texas on June 23 and 24,

2007, was related to the conspiracy charge, andimgdMiller's presence in Laredo on those

8 Dkt. No. 14-4 at p. 1 (emphasis added).
8L Cf., Gregory v. Thaler, 601 F.3d 347, 352 (5th Cir. 2010
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dates was not essential to the prosecution’s c&sgarding the prejudice element of an alibi
witness claim, the Fifth Circuit stated Soshwander v. Blackburn,®
Even if the failure to interview or call [the deflant’s] sister as a witness
constituted an unreasonable lapse on the partwfsad, [the defendant] would be
hard pressed to show prejudice under these fact¥he alibi defense was
corroborated to some degree by testimony from awigess who saw [the
defendant] packing his car before his trip. Consindeall the evidence presented
at his trial, however, [the defendant] has not ghdhat there is a reasonable

probability that, had his sister testified, thetfiacler would have had a reasonable
doubt respecting guift

Similarly, the Court finds that even if the foufiahts had testified that Miller was not in Laredo
on June 23 and 24, 2007, the jury would still retdnhad a reasonable doubt regarding Miller’s
participation in the conspiracy. Therefore, thai@dinds that Miller was not shown that he was
prejudiced by his attorney’s alleged failure toastigate and call alibi witnesses.

e Failed to Present Jail Logs

Miller also claims that his attorney was ineffeetivor failing to present jail logs
demonstrating that Miller was in jail “from latenkury (sic) to April 20073 Miller attaches a
document which indicates that Miller was in jaibrin January 30, 2007 to April 9, 2087.

The Court first notes that Miller appears to be amithe impression that he may not be
held responsible for any actions undertaken asqdatie conspiracy during the time he was in
jail. Miller misunderstands the law. Because aspirator may be held responsible for the
actions of co-conspirators that occur before hbdvaws from the conspiracy, a conspirator may
be held responsible for actions committed whildshimcarcerated® Furthermore, conspirators

often actively participate in conspiracies froml.jaiTherefore, the Court rejects Miller's

82750 F.2d 494 (5th Cir. 1985).

8d. at 500-01 (internal quotation marks and citationstted).
8 Dkt. No. 1 at p. 12.

8 Dkt. No. 1 at p. 21.

8 |n this case, the jury was giverPakerton instruction.
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contention that his incarceration necessarily Brtiitie amount of drugs which could be attributed
to him.

Turning to the failure to present documentatiort ttewas in jail, Miller alleges that he
provided his attorney with documentation of hisareeration and told his attorney to address
this issué’ Therefore, assuming without deciding that Millegally did provide this
documentation to his attorney, the Court finds thatdecision of Miller’s attorney to not present
the documentation was both conscious and inforriied. Court will now consider whether it
was reasonable for Miller’s attorney to not presaetdocumentation. Here, Miller testified that
he was in jail for three months, from January 3M72 until early Aprif® In his § 2255 motion,
Miller admits that this evidence was presented: il had presented an alibi that clearly
indicated that [Miller] had been in jail at the #nthat Johnny Brown testified that he had a
conversation with [Millerf® Because evidence regarding the dates of Millacarceration was
presented to the jury, the Court cannot find thatditorney’s decision to not present the jail
logs, themselves, was objectively unreasonablas dlaim is without merit.

f. Failed to File Motion for Judgment of Acquittal

At several points in his motion, Miller claims thiais attorney was ineffective for not
filing a motion for judgment of acquittal. He fbar claims that he was prejudiced by the
standard of review on appeal because the issuesneépreserved.

As to the conspiracy conviction, the Fifth Circailready addressed this issue and
concluded: “[E]ven if Scott and Miller had presedvthe issue for appeal, we reject it because a

rational trier of fact could have found that thedewce produced at trial established guilt beyond

87 Dkt. No. 1 at p. 12; Dkt. No. 5-1 at p. 2.
8 Cr. Dkt. No. 178 at p. 196.
8 Dkt. No. 1 at pp. 14-15.
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a reasonable doubt for the conspiracy chargesThe Court will not revisit this issue that has
been decided by the Fifth Circuit.

Turning to the possession conviction, Miller hag demonstrated that he would have
been entitled to a judgment of acquittal on thespssion count. A judgment of acquittal is
proper if the evidence is insufficient to sustaircanviction?® To find Miller guilty on the
possession count, the jury had to find: (1) thatlévliiknowingly possessed a controlled
substance; (2) that the substance was in fact umaaaj; (3) that Miller possessed the substance
with the intent to distribute it; and (4) that thaantity of the substance was in excess of 100
kilograms??

In this case, Border Patrol Agent Sepulveda testithat Miller was the tractor-trailer
driver who absconded on August 2, 2067She testified that the driver of the tractorteafled
the secondary inspection area in his tractor-traiteed to back over her vehicle with his tractor-
trailer when she pursued him, and then disappemmtedthe brusi? She also testified the
marijuana was found in the sleeper compartmenhefttactor-trailer. The Court finds that the
extreme actions taken by the driver to evade latfereament and the fact that the drugs were
found in the sleeper of the tractor-trailer he wlasing are sufficient evidence of the driver's
knowledge. Furthermore, Special Agent Molly Goezal from the Drug Enforcement
Administration, testified that a phone recovereamirfrthe truck contained the following contacts:
the phone number for Miller's wife was listed irethhone as “baby” and the phone number for

Miller's sister was listed in the phone as “si3.Furthermore, a number that was listed several

% Cr. Dkt. No. 196.

L FeD. R.CRIM. P. 29(a).

%2 Cr. Dkt. No. 91 at pp. 11-12.
9 Cr. Dkt. No. 177 at p. 282.

% Dkt. No. 177 at pp. 274-96.
% Cr. Dkt. No. 178 at pp. 69-73.
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times in missed, received, and dialed calls beldrigeMiller's mother’® Additionally, Agent
Ford testified that the substance recovered framtriiick was “unmistakably marijuana” and that
the weight was approximately 268 kilograMs.Finally, the Fifth Circuit has stated that the
“[ijntent to distribute may be inferred from thegsession of a quantity of drugs too large to be
used by the defendant alor&.”To be clear, 268 kilograms of marijuana is nqteasonal use
amount of marijuana. In summary, the Court firfolst there was sufficient evidence to support
the jury’s verdict on Miller's possession chargd=ven if Miller had moved for a judgment of
acquittal it would have been denied. Therefordlevicannot show prejudice and his ineffective
assistance of counsel claim based on his attorrfaylisgre to file a motion for judgment of
acquittal is without merit.
3. I neffective Assistance of Counsel on Appeal

Miller claims that he received ineffective assis&rof counsel on appeal because his
attorney failed to present portions of the recard photographic exhibits to the Fifth Circiiit.
The Fifth Circuit's opinion makes clear that theldire precluded its review of suppression
hearing and subsequent in-court identificafi$h.But even assuming that it was unreasonable
for appellate counsel to fail to provide the docatsenecessary to support the issues raised on
appeal, Miller has not shown that he was prejudimethis failure. His conclusory assertion that
if the Fifth Circuit would have had those documéiitsvould have been obliged to grant relief

after finding that the photos were indeed suggesiwnd . . . had tainted the in-court

% Cr. Dkt. No. 178 at pp. 73-75.

" Cr. Dkt. No. 177 at pp. 223-27.

% United States v. Kates, 174 F.3d 580, 582 (5th8i99) (citation omitted).
% Dkt. No. 1 at p. 13; Dkt. No. 5-1 at p. 2.

19 Cr. Dkt. No. 196.
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identification[,]"°* does not demonstrate that this Court handled thepression issue
improperly. This claim is without merit.
D. Errorsby the Court

Miller claims that the Court made several errordiis case. To the extent that Miller
failed to raise these issues on direct appeal, dneyikely procedurally barred. But because the
Court has not provided Miller with an opportunitp argue why these claims are not
procedurally barred, the Court will consider theritseof his claims?®? The Court has organized
claims into two groups: (1) errors during trialdaf2) errors during sentencing.
1. ErrorsDuring Trial
a. Denial of Witness

Miller claims that the Court erred when it did rmeérmit Defendant to recall Shirley
Knott.!%® District courts have broad discretion on the éssi whether witnesses will be
permitted to be recalled:

The order in which evidence is to be received, rdwalling of withesses to the

witness stand . . . and the acceptance or rejecofiogbuttal testimony are matters

which are necessarily committed to the broad dissreof the trial court, the

exercise of which will not be disturbed upon appieathe absence of a clear
showing of abus&>*

Here, Miller argues that Shirley Knott would haweroborated Miller’s testimony that his wallet
was missing and other people had access to higtvealt the cards that were in it. Specifically,
Miller claims that Shirley Knott would have teséifi that she had cancelled credit cards after

Miller lost his wallet.

11 pkt. No. 1 at p. 13.

192 prieto v. Quarterman, 456 F.3d 511, 519 (5th Z106).

193 Dkt. No. 1 at p. 14.

194 Johnson v. United States, 207 F.2d 314, 322 (5tH@53).
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Before addressing this claim on the merits, furthackground is necessary. Shirley
Knott testified in the government’s case on July 2608, a Friday. On cross examination,
counsel was permitted to fully examine Knott. Tness examination was not limited to areas
raised on direct examination of the witness. Upompletion of her testimony, Knott returned
to the Dallas area. On the following Monday, afiéller’'s testimony, counsel asked to recall
Knott to the stand. Counsel did not have Knotternglilbpoena, nor was one requested for her
appearance. Rather, counsel requested that stig tedlephonically'®

After reviewing the record, the Court finds thiatvias within its discretion to not allow
Shirley Knott to be recalled telephonically. Atwal part of any jury trial is the jury’s
assessment of a withess’s credibility. The jurg bbserved Knott in the government’s case, and
it would have been equally vital for them to obselmer had she testified in Miller's case. A jury
is entitled to believe all, some, or none of a e#sis testimony and part of the determination is
made based on the witness’s demeanor in connewtithn each question and answer. A
telephonic examination would have deprived the piryhis critical assessment. Therefore, the
claim that the Court abused its discretion in netnmtting Shirley Knott to be recalled
telephonically is without merit.
b. Jury Instructions

Miller asserts that the Court’s jury instructionere erroneous. First, Miller complains
that the Court did not present an alibi instruction the conspiracy charge for the time that
Miller was in jail’®® Miller's recollection of alibi-instruction disca®n is not accurate.
Although Miller’s counsel did request an alibi insttion for the conspiracy count, that request

was based on Miller’s alleged planning of and lgiezsence at a family reunion outside of

195Cr. Dkt. No. 178 at p. 238.
1% Dkt. No. 1 at pp. 14-15.

25/29



Laredo in late-June, 2037 Miller's counsel did not argue that Miller wastiéled to an alibi
instruction based on dates of Miller’'s incarcenatmonflicting with Johnny Brown’s timeline.
To be clear, the argument Miller now advances wedsmade at trial. The Court did decline to
give an alibi instruction regarding the events ahe 2007, because Miller's absence from
Laredo in late-June 2007 would not have precludsdhirolvement in the conspiracy during that
time. Therefore, the Court did not err in rejegtithe alibi-instruction-argument his attorney
made at trial. It was proper to omit the alibi mstion as it was presented during trial as to the
conspiracy count. This claim is without merit.

Second, Miller claims the instruction that the defent was presumed innocent “until the
Government proves its case beyond a reasonabld’dsgbaled to the jury that the government
would ultimately prove its casé® Miller's recollection of the jury instruction isot correct.
The jury instruction actually stated in relevanttpa

The indictment, or formal charge, against the dadem is not evidence of

guilt. Indeed, each defendant is presumed by #uwe tb be innocent. The

presumption of innocence means that each deferstiarts$ the trial with a clean

slate. In other words, the defendant is presunyegbh to be innocent throughout

your deliberations until such time you as a jurg satisfied that the government

has proven the defendant guilty beyond a reasorddubt. The law does not

require a defendant to prove his innocence or m@dwny evidence at all. The

government has the burden of proving a defendaittygoeyond a reasonable

doubt, and if the government fails to do so, yowstracquit the defendant. The

presumption of innocence alone is sufficient fa dcquittal of a defendatff’

It is clear that Miller takes the language of thetiuctions and strings the words together in a

manner that was never presented to the jury. dlhis is without merit.

197Cr. Dkt. No. 178 at pp. 357-60.
1% Dkt. No. 1 at pp. 15-16.
199Cr. Dkt. No. 91 at p. 2.
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C. Handling of Jury Note

Miller complains about the Court's handling of ayjunote!*® Miller asserts that the
Court incorrectly characterized the information uested in the jury’s note as “additional
evidence.” The jury’s note stated:

When and where was Mr. Miller arrested and is tleet®oking document with
fisical (sic) discriptions (sic) (scars, tattooi)setc.}**

The Court responded:

Ladies and Gentlemen,

The evidence that you may consider is that whick masented during

the trial. The Court is unable to provide you wiétditional evidence at this

stage. Please continue your deliberations in decme with the Court’s

instructions:*2
Contrary to Miller's characterization of the Cosrtesponse, the Court did not tell the jury that
the information they were requesting was “additiantormation.” Instead, the Court properly
instructed the jury that they were only permittedonsider the evidence that had been presented
during trial. If, as Miller states, “the requesiedbrmation had been adduced during trialf:}”
the Court’s instruction made clear that the jurysvile@e to consider that information. On the
other hand, if that information had not been addwtéring trial, the Court properly declined the

jury’s request for additional information. Millerchallenge to the Court’s response to the jury’s

note is without merit.

10 pkt. No. 1 at p. 16.
M1 Cr. Dkt. No. 92.
12 Cr. Dkt. No. 93.
13 Dkt. No. 1 at p. 16.
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2. ErrorsDuring Sentencing
a. Obstruction of Justice Enhancement

Miller claims that the Court erred in giving him &bstruction of justice” enhancement
or upward departure for lying on the stdndl. Miller highlights the Court's statement at
sentencing that it believed the other witnesses tehtified to be truthful”® From this alleged
statement, Miller argues that his mother’s testiynaas consistent with his own testimony and
that it did not make sense that the Court belieMBlier's mother and disbelieved Miller's
“identical testimony.” After reviewing the relevaportion of the sentencing transcript, the
Court finds that Miller is confused. To be cletire Court stated “the obstruction of justice
under 34 is because of his testimony at trial whexevery plainly, very clearly denied being
present on that occasion, [August 2, 2007].” Theur€ further stated it “found the other
witnesses as to that incident to be truthful and Mitler not to be truthful.*'® This claim that
the Court erred in giving him a greater sentencelfstruction of justice is without merit.
b. Amount of Drugs Under the Guidelines

Miller asserts that the Court improperly held hiesponsible for a quantity of marijuana
in excess of 1,000 kilogrami&” Miller correctly points out that the Court reliegon the jury’s
finding that Miller conspired to possess with irttém distribute in excess of 1,000 kilograms of
marijuana-*® Because the jury specifically found that Millemspired to possess with intent to

distribute in excess of 1,000 kilograms of marij@AH it was appropriate for the Court to rely on

14 pkt. No. 1 at pp. 16-17.

Y5 Cr. Dkt. No. 176 at p. 11.

16 Cr. Dkt. No. 176 at pp. 10-11.
17 pkt. No. 1 at pp. 17-18.

18 Cr, Dkt. No. 176 at p. 21.

19 Cr. Dkt. No. 95.
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the jury’s finding regarding the amount. The Cdurtls that Miller's argument on this issue is
without merit.
[11.  CONCLUSION

After considering the motion, record, and relevamthorities, the Court finds that all of
the claims in Miller's § 2255 motion are without nteand DISMISSES the motion in its
entirety with prejudice. Should Miller seek a derate of appealability, the sameD&ENIED.

IT IS SO ORDERED.

DONE this 15th day of May, 2013, in McAllen, Texas

N W s

VN, WS AT
Micaela Alva(e{
UNITED STATES DISTRICT JUDGE
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