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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
VICTORIA DIVISION
BEKA PRESTON,
Plaintiff,
V. CIVIL ACTION NO. V-09-20

VICTORIA INDEPENDENT SCHOOL
DISTRICT,

w W W W W W W W W W

Defendant.

MEMORANDUM OPINION & ORDER

Pending before the Court is Defendant Wi Independent School District's (VISD)
Motion for Summary Judgment (Dkt. No. 9), which Plaintiff Beka Peston (“Preston”) has
responded (Dkt. No. 13). Havingmusidered the motion, responsecord, and applicable law,
the Court is of the opiniothat VISD’s motion should b6RANTED .

I. Background

Preston began working for VISD in 1999, teaching sixth grade ssitidies at Crain
Middle School (“Crain”). In December 2001, @3ton was moved to a classroom in a new
building on the Crain campus. Shortly thereafter Preston became ill, and in early 2002 she was
diagnosed with fibromyalgia. Despite her hegltbblems, Preston continued teaching at Crain
for the next threeaars without incident.

In August 2005, Preston returned to Crinllowing summer recesis order to prepare
her classroom for the upcoming school year. Wjagitors opened thdoor to her classroom,
Preston discovered mold growing inside.cAaling to Ramiro Rubio, who was VISD’s
environmental risk manager at the time, the air conditioner in Preston’s classroom malfunctioned

sometime that summer, causing water to leak tinekoroom. The water, combined with hot air
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from the air conditioner and the Texas summer heat, allowed mold to grow. After the mold was
removed and the room was cleaned, the Texasregat of Health and Safety inspected the
room and determined it was a safe environm€ét8D Principal LisaBlundell nonetheless gave
Preston the choice ofther returning to her old classroamn relocating to a new room. Preston
chose to move to a new room and was reassigmedroom in another building on the Crain
campus.

During the fall of 2005, Preston began compfagrnto Crain adminisators that she was
being bullied by Assistant Pringal Yolanda Torres. Around thersa time, Preston also sought
help from Vidal Guevara, a licensed professil counselor employed by Victoria Counseling
Services, in order to cope with the stress afigp@ullied by Ms. Torres. In response to Preston’s
complaints, Ms. Blundell instructed Ms. Torresdct professionally and limit her contact with
Preston, and she removed Ms. Torres as Preston’s appraiser.

Preston also complained to Eloy ChagésD Director of Hunan Resources, numerous
times throughout the fall of 2005, stating that alas experiencing stress digeher relationship
with Ms. Torres. In December 2005, Preston Blthpa that she believed a transfer to another
campus would be the best solutiimnher conflicts at Crain angquested information regarding
an opening in the science department atvelb Middle School (“Howell”), another school
within the VISD system. Mr. Chapa contacteldwell Principal Debbie Crick on Preston’s
behalf and also put Prestorraditly in touch with Ms. Crick. However, Ms. Crick informed
Preston that she could not hire her for the posibecause she was nottderd to teach science
at that grade level.

The following month, Mr. Guevara referrd@reston to a psychiatrist, Dr. George

Constant. Dr. Constant diagnosed Preston wveithuinrent Post Traumatic Stress Disorder (PTSD)



coupled with severe depressiamdanformed VISD that Preston needed to be excused from work
for roughly four to six weeks iarder to recover from this iliness. Preston told Ms. Blundell, Mr.
Chapa, and VISD payroll supervisor Ruby Jieethat her health problems stemmed from stress
related to the conflict between Ms. Torres ancsélé As a result, Preston began taking leave
under various VISD policies in January 2006.

While Preston was on leave, she conttht® communicate with Mr. Chapa regarding
what VISD could do to enableer to return to work. Odanuary 27, 2006, Preston sent Mr.
Chapa an email stating that she could not retmurmork until conflict resolution between herself
and Ms. Torres had taken place. The followwmgek, Preston sent Mr. Chapa another emalil
stating that if Ms. Torres could be removed from any contact with her, she could possibly return
to work. Roughly one week later, Mr. Chapa haldonference with Pres, Ms. Blundell, and
Mr. Guevara in order to address Preston’s corxeegarding Ms. Torreddr. Chapa explicitly
asked Preston what VISD could tibhelp her return to heeaching position at Crain, to which
Preston responded that VISD could: (1) condgucampus-wide survey concerning bullying and
harassment; (2) remove Ms. Torres as assistamtipal; (3) pay Prestothe full remainder of
her contract; (4) while Preston svan leave, deduct the cost afsubstitute from Ms. Torres’
salary; or (5) take no action agai Preston’s teachirggedentials or certification. VISD did not
do any of these things.

At some point in March 2006, Preston wadioally cleared to retmm to work. Preston
returned to teaching at Crain for approximatehe week, until she had another encounter with
Ms. Torres. Preston emailed Mr. Chapa to compddoout Ms. Torres angdent on leave again.
Shortly thereafter, Dr. Constagsént another letter to VISD $itag that Preston was still under

his care for PTSD and depressimd would need to be excusednr work in order to recover



from this illness. Preston did not retuwam work during the remainder of the 2005—06 school
year.

On June 19, 2006, while school was recessedummer vacation, Preston emailed Mr.
Chapa and asked to be placed on the transferwiisich would give her the opportunity to
transfer to a different campus within the VISystem. The principal at Mitchell Guidance
Center (“Mitchell”) offered Prdsn a position teaching special edtion at Mitchell, but Preston
declined the position because she heard from antatéener that it was “the highest stress job in
VISD.”

Although VISD renewed Preast’s contract for the 2006—O07Isaol year and placed her
on the master schedule, Posdid not report to work wheschool reconvened on August 14,
2006. In an August 15, 2006 letter, Dr. Constarified VISD that Preston was still under his
care for PTSD/depression. The letter also stétetl Preston had requed his permission to
return to work, but her condition precluded ittlzt time. Instead of returning to work, Preston
was granted 10 days of paid statel local leave under her contract.

On October 23, 2006, Mr. Chapa called Prestanftrm her that she had exhausted all
available leave and needed to return to wohlk.an email dated November 1, 2006, Preston
informed Mr. Chapa that she was unable torreta the Crain campus as long as Ms. Torres was
still there, but that she was very interested osition at another schoa response, Mr. Chapa

held a conference with Preston and Ms. Jimehezhat meeting, MrChapa reiterated that

1. Specifically, Preston had exhausted 10 paid days of state and local leave under her 2005—06 contract,
and then exhausted 40 days of Extended Leave. Next, Preston requested and was granted 28 days of Catastrophic
Leave. Both Extended Leave and Catgshic leave are paid leave underS@ policies; however, the employee’s
pay is docked at the rate of a substitieacher. At the same time, Prestos aigo granted 12 weeks leave under the
Family Medical Leave Act (FMLA), beginning January 2006, which ran concurrently with her Extended and
Catastrophic leave. After she had exhausted this l@astading leave under the FMLAreston then requested and
was granted 36 weeks Temporary Disability Leave, whigts on calendar days including the summer. Finally,
Preston exhausted all remaining state and local leave under her 2006—07 contract when she failed to return to work
in September 2006.



because Preston had exhausted all available |@ead had informed VISD that she was under a
doctor’s care and unable to return to work, thenrhad no choice but to recommend that VISD
terminate her contract. Preston still did not return to work.

On December 7, 2006, VISD Superintendent Btdore sent Prestonlatter stating that
he was going to recommend to the Board of Tessi{¢the Board”) that Preston be terminated
for good cause. In responggreston sent Mr. Chapa an @noa December 12, 2006, stating that
although her doctor had not reledsher to return to workn the Crain campus “because of
medical problems possibly related to exposure wergeblack mold infestation | occupied for a
number of years and becausdralimatic stress | endured at tiends of a verbally abusive and
disrespectful assistant principal,” she had catnmunicated that she wainable to return to
work. On the contrary, she was willing to pursueumber of positions on other VISD campuses.
Later that same day, Preston sent Mr. Chapahan@mail stating that she had been in contact
with the Southwest Amarans with Disabilities Act (ADA) Geter and felt that she had been
discriminated against by VISD. Preston further informed Mr. Chapa that unless he reconsidered
her request to transfer to another campus, shddibe forced to take action regarding VISD’s
threat to terminate her contract and refusal to consider her many requests for a reasonable
accommodation under the ADA. On December 14, 20@Bttard voted to ge Preston notice
of proposed intent to terminate her contr&@mard President Bernard Klimist sent Preston a
letter notifying her of the Bodts decision the following day.

On March 5—7, 2007, a hearingas held under the auspicesthe Texas Education
Agency (TEA) regarding the Board’s notice iofent to terminate Preston’s contradit that

hearing, Preston testified that her PTSD wasedby the traumatic event of discovering mold

2. All references to Tr. in this Order are to thenscript of the TEA heani which VISD attached as
Exhibit 1 to its Motion for Summary Judgment (Dkt. No. 9).



growing in her classroom in August 2005 and hdrsgquent realizationdahthe mold may have
caused her fibromyalgia. Preston further testitieat her PTSD wasdisability under the ADA,
and that VISD could not lawfully terminate hdyut instead was required to transfer her to
another campus as a reasonable accommodatidrefadisability. VISD took the position that
Preston was not disabled, and that her onlyoredsr taking leave from work was her conflict
with Ms. Torres. The hearing examiner sldeith VISD and on April 19, 2007, the Board
adopted his findings of factnd conclusions of law, and vatdo terminate Preston for good
cause. Preston filed the iast action on March 27, 2009, alleging that VISD discriminated
against her in violation of the ADA.
Il. Standard of Review

Summary judgment is propéf the pleadings, the discoveand disclosure materials on
file, and any affidavits show thahere is no genuine issue asatty material fact and that the
movant is entitled to judgment as a matter of laved.R. Civ. P. 56(c);see also Christopher
Village, LP v. Retsinasl90 F.3d 310, 314 (5th Cir. 1999).0fFany matter on which the non-
movant would bear the burdenmbof at trial . . . , the movant may merely point to the absence
of evidence and thereby shid the non-movant the burden of demonstrating by competent
summary judgment proof that there isiasue of material fact warranting triallTransamerica
Ins. Co. v. Avenelb6 F.3d 715, 718—19 (5th Cir. 1995ge alscCelotex Corp. v. Catretdd77
U.S. 317, 323—25 (1986). To prevent summaygment, the non-movant must “respond by
setting forth specific facts” that inthte a genuine issue of material f&tshing v. Kansas City
S. Ry. Cq.185 F.3d 496, 505 (5th Cir. 1999).

When considering a motionffgummary judgment, the Court must view the evidence in

the light most favorable to the non-movant andwdiall reasonable inferences in favor of the



non-movantSee Samuel v. Holmek38 F.3d 173, 176 (5th Cir. 19989)exas v. Thompspi0
F.3d 390, 392 (5th Cir. 1995). “The court may natlertake to evaluatedtcredibility of the
witnesses, weigh the evidence,resolve factual disputes; so loag the evidencm the record
is such that a reasonable jury drawing all infiees in favor of the nonoving party could arrive
at a verdict in that party’s favor, the court must deny the motlatil"Shortstop, Inc. v. Rally's,
Inc., 939 F.2d 1257, 1263 (5th Cit991). However, the non-movant cannot avoid summary
judgment by presenting only “conclusory allegag” or “unsubstantiatedssertions,” such as
the bare allegations of a complaint, but must present sufficient evidence, such as sworn
testimony in a deposition or affidiéyvto create a genuingsue of material fact as to the claim
assertedLittle v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 199@n banc). “Even if the
standards of Rule 56 are met, a court has disaréo deny a motion for summary judgment if it
believes that ‘the betteourse would be to preed to a full trial.””Freeman v. U.$2005 WL
3132185, *2 (S.D. Tex. Nov. 22, 2005) (quotidgderson v. Liberty Lobby, Inct77 U.S. 242,
255 (1986)).
lll. Discussion

The Americans with Disabilities Act (ADA), 42 U.S.C. § 121&1seq. “prohibits an
employer from discriminating against an ‘indival with a disability’who, with ‘reasonable
accommodation,” can perform the essential functions of the [dl&” Airways, Inc. v. Barnett
535 U.S. 391, 393 (2002) (citing 42 U.S.C. B8112(a) and (b)). VISD moves for summary
judgment on the grounds that Preston is not difegpeh“individual with a disability” under the
ADA, and even assuming she is, SD reasonably accommodated hereston contends

summary judgment is inappropriate because genussues of material fact exist regarding



whether she is a qualified individual with aalbility as defined by the ADA and whether VISD
failed to follow its own internal polies in dealing with her disability.
A. Preston’sPrima Facie Case of Discrimination

Under the familiamMcDonnell Douglasramework, Preston must first establisiprana
facie case of discrimination by showing: (1) she sidgfieom a disability as defined by the ADA;
(2) she was qualified for her job; (3) she expeced an adverse employment action because of
her disability; and (4) VISD replad her with or treated her lefssorably than a non-disabled
employee. Gowesky v. Singing River Hosp. $Sy21 F.3d 503, 511 (5th Cir. 2003ge also
McDonnell Douglas Corp. v. Greedl1l U.S. 792, 802 (1973). Once Preston establishes her
prima faciecase, the burden shifts to VISD to arlata a legitimate, non-discriminatory reason
for the adverse employment actidd. Once VISD articulates such a reason, the burden shifts
back to Preston to show by a preponderancihefevidence that the reason was (1) merely a
pretext for unlawful discrimination, or (2) only o the reasons for VISD’s actions and that
another motivating factor waPreston’s disability.See Id. Rachid v. Jack in the Box, In@76
F.3d 305, 312 (5th Cir. 2004).

1. Is Preston Disabled Under the ADA?

The threshold issue in Prestoggema faciecase is a showing that she suffers from a
disability protected by the ADASee Hamilton v. Southviem Bell Telephone Co136 F.3d
1047, 1050 (5th Cir. 1998Bridges v. City of Bossie©2 F.3d 329, 332 (5th Cir. 1996). A
plaintiff is “disabled” under the ADA if she: Y1has a physical or mental impairment that
substantially limits one or more of her majlifie activities; (2) has a record of such an
impairment; or (3) is regardedy her employer as having such an impairment. 42 U.S.C. §

12102(1).



To have a “record of impairment,” Prestonsnaither have “a history of” an impairment
that substantially limits one or more major lifdiaities or she must havbeen misclassified as
having” the same. 29 C.F.R. § 163B)2(A person is “regarded aslisabled if she (1) has an
impairment that is not substantially limiting but that her employer perceives as being
substantially limiting; (2) has an impairmentths substantially liming only because of the
attitudes of others toward such an impairmen{(3pthas no impairment at all but is regarded by
the employer as having a sulbmtally limiting impairment. Mclnnis v. Alamo Cmty. Coll. Dist.
207 F.3d 276, 281 (5th Cir. 200®ridges v. City of Bossieb2 F. 3d 329, 332 (5th Cir. 1996);
see alsa29 C.F.R. 8§ 1630.2(l). Preston does not clthat VISD regarded her or misclassified
her as having a physical or mental impairment sidistantially limits one or more of her major
life activities. Instead, Preston contends that Is&as a substantially limiting impairment, and she
is therefore an individual ih a disability as defined by 42 U.S.C. § 12102(1)(A).

Preston has offered evidence that she sedfdrom PTSD coupled with depression.
(Letters from Dr. Constant to VISD, Dkt. Na3,1Exs. J, K, & L.) While PTSD may constitute a
mental disability under thADA, it is not a disabilityper se Hamilton, 136 F.3d at 1050. To be
disabled within the meaning of the ADAPRreston must demonstrate her impairment
“substantially limited” one or more major life activitied.; 42 U.S.C. § 12102(2xee also lvy
v. Jones192 F.3d 514, 516 (5th Cir. 1999) (“The pautarized inquiry mandated by the ADA
centers onsubstantial limitation of major lifeactivities, not mere impairmefit (emphasis
added).

An individual is “substantiallyimited” if he or she is:

() Unable to perform a major life activityhat the average person in the general

population can perform; or (ii) Significagttestricted as tthe condition, manner,
or duration under which [he or she] canfpem a particular mjar life activity as



compared to the condition, manner, oration under which the average person in
the general population can perfotint same major life activity.

29 C.F.R. § 1630.2(j)(1).

“Major life activities” include, but arenot limited to, “caring fo oneself, performing
manual tasks, seeing, hearing, eating, sleepiadking, standing, liftng, bending, speaking,
breathing, learning, reading,omcentrating, thinking, commusating, and working.” 42
U.S.C.A. § 12102(2)(A). In determining whetheriadividual's impairmat substantially limits
a major life activity, courts shoultbnsider the following factors: “(i) The nature and severity of
the impairment, (i) The duration or expedt duration of the impairment; and (iii) The
permanent or long term impact, or the expegedmanent or long term impact of or resulting
from the impairment.” 29 C.F.R. § 1630.2(j)(2).

Preston claims that her PTSD/depression severely affected her ability to perform the
major life activities of‘sleeping, working, caring for oneselfjteracting with others, thinking
and performing manual tasks.” (Dkt. No. 13 at 4.)

a. Working

With regard to working,

[S]ubstantially limits means significantlysteicted in the ability to perform either

a class of jobs or a broad range of jobs in various classes as compared to the

average person having comparable traininglss&nd abilities.The inability to

perform a single, particular job does nonstitute a substantial limitation in the

major life activity of working.

29 C.F.R. § 1630.2(j)(3)(i). While the Fifth Circtiias little precedent giving examples of what
constitutes a ‘class of jobs,” . . . [tlhe Supee@ourt has summarized these considerations by
saying: ‘If jobs utilizing an indiidual’s skills (but perhaps ndtis or her unique talents) are

available, one is not precluded fransubstantial class of jobs.n@larly, if a hostof different

types of jobs are availablene is not precluded from broad range of jobs.Tullos v. City of

10



Nassau Bay137 Fed.Appx. 638, 648 (5th Cir. 2005) (quottgtton v. United Air Lines, Inc
527 U.S. 471, 492 (1999) (superseded on other grounds by the 2008 amendments to the ADA)).
The Fifth Circuit recently considered whetlan employee’s PTSD substantially limited
his ability to perform a class @gdbs or broad range of jobs. @arter v. Ridge255 Fed. Appx.
826 (5th Cir. 2007), Carter, a pilot for the p2etment of Homeland Security (DHS), was
diagnosed with PTSD after he was involvedaimear fatal crash whillying a piston-driven
airplane. Carter's PTSD was thereafter triggemden he flew piston-driven airplanes, but he
was able to fly turbine-driven airplanes mout incident. The doctowho performed Carter's
fitness-for-duty examination concluded that althl Carter was psychologlbafit to serve as a
pilot, he should not fly piston-driven aircrafteBause Carter was unable fly all types of aircraft
specified in his job descriptio@HS offered him two non-pilot pdagns, which Carter declined.
After Carter was terminated for refusing to acaepirected reassignment, he sued DHS alleging
that his PTSD substantially limited his majdeliactivity of working ad that he was denied

accommodations for his disabilityin affirming summary judgmerin favor of DHS, the Fifth

3. In addition to the factors listed in § 1630.2(j)(2), the Court may also consider the following factors when
determining whether an individual is substantially limited in the major life activity of working:

(A) The geographical area to whictetimdividual has reasonable access;

(B) The job from which the individual has been disqualified because of an impairment, and the
number and types of jobs utilizing similar training, knowledge, skills, or abilities, within that
geographical area, from which the individual is also disqualified because of the impairment (class
of jobs); and/or

(C) The job from which the individual has been disqualified because of an impairment, and the
number and types of other jobs not utilizing similar training, knowledge, skills, or abilities, within
that geographical area, from which the individual is also disqualified because of the impairment
(broad range of jobs in various classes).

29 C.F.R. 8 1630.2(j)(3)(ii).
4. Cartersued DHS under the Rehabilitation Act, which is the exclusive remedy for federal employees

claiming disability discrimination. The Rehabilitation Act adopts the standards applied under the ADA to determine
whether there has been a violation. 29 U.S.C. § 794(d).
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Circuit found that Carter did not raise a genuisgue of material fact &ae whether his PTSD
substantially limited his ability to work.

A physical or mental impairment that ordffects the claimant’s ability to engage

in a narrow range of jobs or a part@uljob alone “does not substantially limit

one or more major life activities.”. . Instead, “the impairment must substantially

limit employment generally.” Carter allegdsat his PTSD only limits his ability

to pilot single engine pish driven aircraft and thdte remains fully capable of

flying other types of aircraftit is not enough for Cartdo presenevidence that

he can no longer pilot single engine pistoivein aircraft; he must show that he is

“significantly restricted in ability to peosfm either a class of jobs or a broad range

of jobs in various classé<Carter's own argument, Bnowledging that he is able

to pilot other types of aircfa indicates that he has nwotet this standard. He has

not established that his medical corwhtibars him from wdking in all jobs

within the aviation field or from hding a large number of jobs in other

categories of employment.

Carter, 255 Fed. Appx. at 829—30 (intexl citations omitted).

Like Carter, Preston claims that she deped PTSD after a traumatic experience at work
and that she is unable to work under conditions that may trigger flashbacks of the initial trauma.
Specifically, Preston claims her PTSD was cdulsg her discovery ofmold growing in her
classroom and subsequent izgion that the mold mayhave caused her to develop
fiboromyalgia. Thus, Preston contends her medocaddition limits her “ability to perform her
teaching tasks in an environment contamindtgdmold or perceived by Ms. Preston to be
contaminated by mold,” but she is perfecthypahle of “perform[ing] her teaching tasks in a
mold free environment such as another campus.” (Dkt. No. 13 at 11.)

According to VISD, Preston’s claim thaer exposure to mold was a traumatic and

disabling event is mere fabrication. Noting Poe&s numerous emails and letters complaining

about Ms. Torred,as well as Preston’s own hearing testimony that there was nothing about her

5. See, e.g.Preston’s Jan. 27, 2006 email to Chapa, Dkt. No. 13 Ex. W (“Apparently my doctor had sent a
letter to you or Mrs. Gonzalesating that | could not return to work until the conflict resolution had taken place.”);
Preston’s Feb. 1, 2006 email to Chapa,Mal. | at 117 (“This just floors me that | have to take a leave of absence
due to continued harassment from [a] supervisor . . . ."”); Preston’s Feb. 2, 2006 email toT€hdpk,| at 120

12



PTSD diagnosis that would have preventet from working on any campus other than a
campus Ms. Torres was on (Tr. Vol. lll at 16%)JISD instead argueghat Preston’s only
“disability” is an aversion to Ms. Torres. VISDrther contends that evehPreston did suffer
from PTSD caused by her discovery of mold im tlassroom, Preston is not disabled because
her own testimony shows that skeperfectly capable of wonkg, just not on the Crain campus,
and a qualifying disability underéhADA cannot be site-specific.

Preston admits that Ms. Torres was a seagnstamulus that aggravated her PTSD and
claims that Ms. Torres’ “abrasive personal tactics and ongoing harassment” created additional
stress on top of the stress she suffeted to her discovery of the moldd(at 12.) However,
Preston has offered evidence that her PTSDwsied primarily from hediscovery of mold in
her classroom and her belief that mold preseth&tCrain campus over an extended period of
time caused her to develop fiboromyalgideéLetters from Dr. Constant to VISD, Dkt. No. 13,
Exs. J, K, & L; Letter from Dr. Constant to Unuld, Ex. P; Guevara Aff.ld., Ex. B.) Preston’s
counselor, Mr. Guevara, also tiéied that it does not mattevhether the mold actually caused
her fiboromyalgia, or whether Crain is presentijested with mold—as long as Preston holds
these beliefs, her PTSD precludes her freacthing on the Crain campus. (Guevara Testimony,
Tr. Vol. Il at 81.)

Viewing the evidence in the light most favdelo Preston, the @irt nonetheless finds
that Preston is not disabled under the ADA because, like the plainGfriter, Preston’s own
statements show that she is not “significantly ret&d in ability to perform either a class of jobs
or a broad range of jobs in various class28.C.F.R. § 1630.2(j)(3)(i). In a December 11, 2006

email to Mr. Chapa, Preston stated, “I haveamwhmunicated that | am unable to return to work.

(“[Nf [Torres] could be removed from any contact with me. I possibly could return to work.”);  Preston’s Nov.
1, 2006 email to Chapa, Tr. Vol. lll at 146 (“| am unableeiurn to the Crain campus as long as Ms. Torres is still
there.”).

13



To the contrary, | have inquired about and haeen willing to pursue a number of positions
within the district for which | angualified.” (Dkt. No. 13, Ex. H.) Further, Preston was explicitly
asked by counsel for VISD, “Are you telling usathf we stopped this whole thing today, and |
was able to waive a magic wand or do whatdveeeded to do and ggou a job at Howell
tomorrow, that you could return to work? Youtapable of doing that?” Preston replied, “I am
capable of doing that.” (Tr. Vol. Il at 158.) MGuevara also testified that Preston’s medical
condition and whether or not she abukturn to work was site spéc to the Crain campus. (Tr.
Vol. Il at 153—54.)

Preston has not established that her medimadlition bars her fronwvorking in all jobs
within the education field or from holding large number of jobs in other categories of
employment. Preston has merely offered enwe that she is unable to hold the job of
“classroom teacher at Crain,” and, as the Fiftrc@it has repeatedly observed, “an inability to
perform one particular job . . . é® not constitute an impairment that substantially limits one’s
ability to work.” Gowesky 321 F.3d at 508 (citing 29 C.F.R. § 1630.2(j)(3)6pe alsdNindly
v. Hightower Qil Co., In¢.91 Fed. App’x. 330, 332—33 (5th Cir. 2004) (unpublish&thClure
v. Gen. Motors Corp.75 Fed. App’x. 983, 894 (5th Cir. 2003) (unpublishdd@as v. River
West, L.P.152 F.3d 471, 480—82 (5th Cir. 1998). Thug @ourt concludes that Preston’s has
failed to raise an issue of material fact asvteether she was substantially impaired in the major
life activity of working.

b. Sleeping

Preston further contends that she “has presented ample evidence that she suffers from

chronic fatigue and sleep anomalies with longrataffects [sic] on the major life activity of

sleeping.” (Dkt. No. 13 at 4.)
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Like Preston, the plaintiff irCarter v. Ridgealso claimed that his ability to sleep was
substantially impairedCarter, 255 Fed. Appx. at 829. The Fifth Circuit found that Carter failed
to raise a genuine issue of material fact agtiether PTSD substantially limited his ability to
sleep, explaining that “[sJomeongho sleeps moderately belaaverage is not disabled under
the Act.” Id. at 830 (quotingNadler v. Harvey 2007 WL 2404705, at *6 (11th Cir. Aug. 24,
2007)). “Difficulty sleeping is extremely widespad, and plaintiff mst present evidence,
beyond vague assertions of a rough night’'s sleep meed for medicatiohat his affliction is
worse than that suffered by a large tor of the nation’s adult population.Td. The court
ultimately concluded that while “getting less tHare hours of sleep per night . . . establishe[d]
that Carter’s sleep was limited by his PTSD , it.did not establish thdie was substantially
impaired in the major lg activity of sleeping.’ld. (citing Nuzum v. Ozark Auto. Distrip432
F.3d 839, 848 (8th Cir. 2005) (findy that sleeping two and hdlburs at a time and five hours a
night is not substantially impairedpwanson v. Univ. of Cincinna68 F.3d 307, 316 (6th Cir.
2001) (“While less than five hours sleep is notirogl, it is not significantly restricted in
comparison to the average person in the gepegllation.”)).

According to the affidavit of Dr. Mawi Lamothe, Preston was diagnosed with
fiboromyalgia in 2002, which causes her to expece chronic fatigue and sleep disruption. (Dkt.
No. 13, Ex. A.) Mr. Guevara testified that Roes complained to him that she experienced
abnormal sleep cycles, such that some nightsvshid not sleep at all, other nights she would
sleep between two and four hours, and still otfights she would sledpetween ten and twelve
hours. (Tr. Vol. Il at 59—60.) Preston has also offered ag®atynography Report from a sleep
study in which she participated in 2003 in artle corroborate her haag testimony that she

often experienced leg jerks and sat up in bedgit. (Dkt. No. 13, Ex. G at 3; Tr. Vol. lll at 45.)
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However, the same report also states thattélregported feeling like she received between five
and eight hours of sleep pemght and further indicates th&reston slept for 7.2 of 8.1 hours
during the actual sleep study.KiDNo. 13, Ex. G at 1—2.) Badeon the evidence presented by
Preston as well as the standadbpted by the Fifth Circuit i€arter, the Court concludes that
although Preston’s sleep may have been affeayelder fioromyalgia and PTSD, she has failed
to raise an issue of material fact as to whe#iie was substantially impaired in the major life
activity of sleeping.

c. Caring for oneself, interacting with others, thinking, and performing manual
tasks

Finally, Preston contends that she was substantially limited in the major life activities of
“caring for oneself, interactingitin others, thinking and performing manual tasks.” (Dkt. No. 13
at 4.) In support of this claim, Preston cites mother’s hearing testony that Preston had to
move in with her because she was unable to ¢ake of herself or her children. (Tr. Vol. Il at
109—10.) Preston also cites Mr. Guevara’s testintbay Preston’s “relationships at the school
had changed since she was no longer working,’hslaelost friends “due to the current situation
with the school,” she “could no longer read likke used to,” and she had been placed on
medication for concentration afatus. (Tr. Vol. 1l at 85—86.)

The Court finds that Preston has undermihed own factual evidencef disability by
testifying that she drove herselfttee hearing (Tr. Vol. 1l aL53), dressed herself each morning
(Id. at 164), and was able to clean her houdeat 173). Further, th@sychiatric Assessment
Form that Dr. Constant and Mr. Guevatampleted—which was offered as evidence by
Preston—indicates that Preston is able to tarderself and her children (Dkt. No. 13, Ex. Q),
and Mr. Guevara explicitly testified during Prestiiearing that “Ms. Preston is an educated

person that can take care of hersleshe needs to.” (Tr. Volll at 165.) Presin has failed to
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present evidence beyond her own dosory allegations that she is substantially limited in her
ability to care for herself, taract with others, think, or germ manual tasks. Moreover, she
fails to explain how transfang to another campus woulchagically cure all of these
impairments.

In sum, the Court concludes that Preston hasdad raise an issue ofaterial fact as to
whether her PTSD/depressisabstantially impaired any major life activity.

2. Was Preston “Otherwise Qualified” for Her Job?

Even if Preston could establish that she w&abled under the ADAhe still must show
that she was “otherwise qualified” for her joteilweil, 32 F.3d at 722Chiari v. City of League
City, 920 F.2d 311, 315 (5th Cir. 1991)kckelt v. Board of Commissione809 F.2d 820, 827
(5th Cir. 1990). Determining whether Preston was qualifiethéoijob involves a two-prong test.
First, the Court must examine whether Prestmrdperform the “essentifiinctions” of her job.
Chandler v. City of Dallas2 F.3d 1385, 1393—94 (5th Cir. 1993). Second, the Court must
determine whether Preston proved that VISDId have made a “reasonable accommodation” to
enable her to perform her joBee id.The ADA provides that a reasonable accommodation may
include:

(A)  making existing facilitie used by employees read#dgcessible to and useable by
individuals with disabilities; and

(B)  job restructuring, parirhe or modified work schedules, reassignment to a vacant
position, acquisition or modification oéquipment or ddces, appropriate
adjustment or modifications of examiimas, training material or policies, the
provision of qualified readers or interpreters, and other similar accommodations
for individuals with disabilities.

42 U.S.C. § 12111(9). If Prestonable to demonstrate that ancommodation existed and that
such accommodation was reasonable, then VISD “may defend by showing business necessity or

undue burden.”SeeRiel v. Elec. Dada Sys. Cor@®9 F.3d 678, 682 (5th Cir. 1996).
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Preston claims that she could not pearfothe essential functions of her job as a
classroom teacher on the Crain campus becthesdlashbacks she had of discovering mold
growing in her classroom coupled with the lsgsraent she suffered at the hands of Ms. Torres
aggravated her PTSD. Nonetheless, Preston askattshe could perforthe essential functions
of her job as a classroom teacher at any location other than the Crain campus, and VISD was
therefore required to reasonaldgcommodate her by reassigning her to a teaching position at
another school.

VISD is correct in its assertion thateBton was not entitled to any accommodation under
the ADA because she was not disabled. VISD hss jglesented evidenceathin the more than
26 emails and 6 letters exchanged betwe@stBn and VISD in 2005 and 2006, Preston never
stated that she was disabled, mentionedAdd, or requested a “resmnable accommodation”
until after she received the letter from VISDp8tntendent Moore staty that he was going to
recommend that she be terminated for good cdquiseVol. Il at 24—25,49—50; Tr. Vol. 1l at
122—23.) As the Fifth Circuit has darwed, “it is the regponsibility of theindividual with the
disability to inform the employer that an accoouation is needed . . . if the employee fails to
request an accommodation, the employer cannbelekliable for failing to provide oneTaylor
v. Principal Fin. Group, InG.93 F.3d 155, 165 (5th Cir. 1996). However, because VISD has
provided overwhelming evidenceathit nonetheless attemptedraspond to Preston’s concerns
of which it was aware, the Cowndll explain why VISD’s actionsvere reasonable as a matter of

law.®

6. While reasonableness of accommodation is ordinaniligsue of fact for the jury, because the facts and
inferences point overwhelmingly in favor of VISD, the Court may find that the accommodations VISD offered
Preston were reasonable as a matter of B®e Bruff v. North Mississippi Health Services,,|244 F.3d 495,

503 (5th Cir. 2001).
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Although there is some dispute regarding the cause of Preston’s PTSD, the
uncontroverted evidence shows that VISD attechpteaddress Preston’s complaints regarding
both the mold in her classroom and Ms. Tarr8pecifically, (1) at Preston’s request, Ms.
Blundell immediately transferred Preston to a rek@gsroom in a completely different building
after Preston discoveredold in her classroom (Tr. Vol. | at 26—27); (2) Mr. Chapa conducted
at least three meetings with Preston duringr&ary and March 2006, and he allowed Preston to
be accompanied by Mr. Guevara at one of theseingseand by her mother at another (Tr. Vol.
Il at 88—89; Tr. Vol. lll at 102, 161); (3) MsBlundell instructedMs. Torres to act
professionally and limit her contact with Pi@as and she removed Ms. Torres as Preston’s
appraiser (Tr. Vol. | at 31—33r. Vol. Il at 116); (4) VISDoffered Preston a position as a
special education teacher at the Mitchell Guida@eater (Tr. Vol. Il at 46); (5) at Preston’s
request, Mr. Chapa placed Preston on the transfér(Tist Vol. Il at 45); and (6) Mr. Chapa
contacted Ms. Crick on Preston’s behalf regagcan opening in Howell's science department
(Tr. Vol. lll at 9—11; Dkt. No. 13, Ex. O).

VISD also granted all of Preston’s requestsléave, both paid and unpaid (Tr. Vol. | at
56—60 & 74—76), which the Fifth Circuit hasund to constitute reasonable accommodation
under the ADA.See Burch v. Coca-Cola Cd19 F.3d 305, 319 n.11 (5th Cir. 1997)
(employer’s decision to retaEemployee on suspension with fullyppending investigation into
alcohol-related incident was reasonable accodation of employee’s claimed disability of
alcoholism where “[o]thercourts have found thatinpaid leave granted to an employee
undergoing treatment can be a reasonable accontimoda . and that in some circumstances an

employer may have no obligation to provide euepaid leave.”) (emphasis in original).

7. Preston testified at the hearing that she did di@veeMr. Chapa placed her d¢ime transfer list (Tr. Vol.
[l at 79), but has provided no evidence in support of this claim.
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However, Preston found fault with each tbé above solutions and claims none were
reasonablé.Instead, when asked what the school ¢aib to help her return to her position,
Preston responded that VISD could: (1) conducampus-wide survey concerning bullying and
harassment; (2) remove Ms. Torres as assistamtipal;, (3) pay Prestothe full remainder of
her contract; (4) while Preston sv@n leave, deduct the cost afsubstitute from Ms. Torres’
salary; or (5) take no action against Preston’s teaching credentials or certification. (Tr. Vol. | at
124—25.) Messrs. Chapa and Guevhath testified that they dinot believe these demands
were reasonable or that pagipart of Ms. Torres’ salatp Preston was even legdld.( Tr. Vol.

Il at 141—42.) The Court agrees and furtheotes that these arnot the types of
accommodations contemplated by the AlX&e42 U.S.C. § 12111(9)(b).

One type of accommodation that is amplated by the ADA is “reassignment to a
vacant position,” and Preston claims that VI@Dlated the ADA when ifailed to reassign her
to a teaching position on a campus other thanCiSpecifically, Preston complains that VISD
did not reassign her to the satte grade science position at\Well and claims that Mr. Chapa
“was responsible for blocking the transfer.” (DKo. 13 at 8.) However, “[a]ln employer is not
obligated under the ADA to alwaysovide the employee with bgsbssible accommodations or
to accommodate the employee in the specific manner he requeRtgdha v. United Parcel
Service, Inc. 940 F.Supp. 1066, 1070 (S.D. Tex. 1996)). Furthermore, as Justice Scalia
explained in his dissenting opinionBarnett

[T]he phrase “reassignment to a vacant pmsit. . . envisions elimination of the
obstacle of thecurrent position (which requires actity that the disabled

8. According to Preston, a tifer to a different building at Craiwas not reasonable because Preston
believed the entire Crain campus was contaminated by mold (Tr. Vol. lll at 93); meeting with Mr. Chapa and other
administrators was not reasonable lseaPreston wanted formal “conflict/obstion” where “basically, you are in
a courtroom and you have mediations” (Tr. Vol. Il at 62—63); removing Ms. Torres as Preston’s appraiser and
instructing Ms. Torres to limit her cattt with Preston was not reasonabdeduse Preston wanted Ms. Torres fired
(Tr. Vol. lll at 137); and offeringPreston a position as a special etiocateacher on another campus was not
reasonable because the position too stredsfuhi{ 80—81).
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employee cannot tolerate) when there isaharnate position freely available. If

he is qualified for that position, and no oglse is seeking ihr no one else who

seeks it is better qualified, meustbe given the position. But “reassignment to a

vacant position” doesot envision the elimination afbstacles to the employee’s

service in the new position that have nothing to do with his disability—for

example, another employee’s claim tattiposition under a seniority system, or

another employee’s super qualifications.
U.S. Airways, Inc. v. Barnet35 U.S. 391, 415—16 (2002) (Scalih dissenting) (internal
citations omitted)See also Daugherty v. City of El Pa&é F.3d 695, 700 (5th Cir. 1995) (The
ADA does not require “affirmative acin in favor of indivduals with disabilitis, in the sense of
requiring that disabled persons be given prianthiring or reassignmermver those who are not
disabled. It prohibits employmenliscrimination against qualified individuals withsabilities,
no more and no less.”).

VISD has presented evidence that Preston was not offered the position at Howell because
she was not certified to teach science at that grade level and because the school was looking for a
boys coach to fill that teaching position. (Tr. Vol. Il at 10; Dkt. No. 13, Ex. S.) Preston has failed
to offer evidence that she was qualified to meet the hiring criteria for the Howell position or any
theoretical position to which she could be reassigned, and VISD was not required to create a
position to accommodate Preston’s alleged disabfge Foreman v. Babcock & Wilcox Co.
117 F.3d 800, 810 (5th Cir. 1997) (“For the accomrtiodaof a reassignmend be reasonable,
it is clear that a position mustst exist and be vacant.nder the ADA, an employer is not
required to give what it does nbave.”). Thus, VISD did not glate the ADA when it failed to
transfer her to a teaching pi@n on another VISD campus.

In sum, even if Preston weeable to demonstrate thgtie was disabled under the ADA,

the Court finds that VISD’s attempts at accommodation were reasonable as a matter of law.
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B. Preston’s Claims that VISD Violated Internal ADA Protocol

Preston further claims that VISD failed to follow its own local policies in dealing with
her alleged disability. This complaint stems fréMiSD’s failure to refer her to its designated
ADA coordinator, Barbara Mabray, and failuredjpen a dialogue with her concerning her rights
under the ADA. According to Preston, “The DAAEHI) . . . requires VISD to refer employees
who may be covered under the ADA to Ms. Mabrdipkt. No. 13 at 6.) Thus, when Mr. Chapa
granted Preston’s request for fwonary disability leave—which Presm claims is proof that he
considered her to be disabled—he was requivekefer Preston to Ms. Mabray regarding her
rights under the ADA. His failure to do so, Pmstcontends, “is a clearolation of policy
especially in the light of the supporting damentation from Dr. Constant which clearly
diagnosed [her] with the disability of Post@almatic Stress Disorder.” (Dkt. No. 13 at 8.)

The Court first notes that the DAA (locddrm offered by Preston does not “require]]
VISD to refer employees who may be coverender the ADA to Ms. Maray,” as Preston
claims, but instead provides that that “[a]llegati®f unlawful discrimination shall be directed
to the appropriate coordinator . . . .” (Dkt. N8, Ex. D.) However, Mr. Chapa testified at the
hearing that it was his understanding thatwas supposed to refer employees who may be
covered under the ADA to Ms. Mabray (Tr. Vol 31), and Preston has offered evidence that
no one at Crain referred her to Ms. Mabray remaytier rights under the ADATr. Vol. | at 44;
Tr. Vol. Il at 33.) Thus, the question becomesthier Mr. Chapa and other VISD administrators
were aware that Preston hadlisability that may have been covered by the ADA.

According to Preston’s sworn affidavit, “VIS®as fully aware of [her] disability as early
as January 2006 with the letter from Dr. Constard through conversations [she] had with . . .

Eloy Chapa.” (Dkt. No. 13, Ex. C at 3.) Pmstfurther claims that Ms. Jimenez and Ms.
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Blundell were aware she was disabled becausésgkeeifically told Ms. Jimenez that the reason
for her leave was stress related and connectéldet@rain campus,” and she also notified Ms.
Blundell of her health problems related to str¢B&t. No. 13 at 7 (citing Tr. Vol. | at 78); Tr.
Vol. | at 37—38.)

Viewing the evidence in the light most favdalo Preston, the @irt nonetheless finds
that although Preston has presented evidencesiigainformed VISD she was ill, she has failed
to offer any evidence that she informed VISEe was disabled before December 12, 2006. With
respect to the letters from Dr. Constant, theul€ notes that Dr. Constant did not refer to
Preston’s PTSD as a “disability,” but instead caded Preston needed to be excused from work
for a short time to “recuperateom this illness.” (Dkt. No13, Exs. J & K.) Moreover, both Ms.
Blundell and Ms. Jimenez testifiedathPreston told them that sheeded to take leave due to
stress caused by her conflict with Ms. Torres Mol. | at 38 & 78), and Preston has failed to
offer any evidence that she told either Ms. Blundell or Ms. Jimenez that she was disabled.

Still, Preston points out that Ms. Jimemrrezeived a request for information from Unum
Insurance Company regarding a claim for dighinsurance submitted by Preston, and further
states that “Ms. Jimenez testdi¢hat she believed that the giiag of the claim indicated that
the recipient, Ms. Preston, wassalbled.” (Tr. Vol.I at 87—89.) Preston kBamischaracterized
Ms. Jimenez’ testimony. Ms. Jimenez actuallgtifeed that Prestos’ Unum policy was an
income protection plan Prestbiad purchased with her own mgnand that VISD had nothing
to do with the decision to graatclaim under that policy. (Tr. V.d at 96—96.) Moreover, when
asked by counsel for Preston if it was her undedstey that Ms. Preston wagranted a disability
insurance claim because she had a stresedetiitability, Ms. Jimenez responded, “She was

granted [disability insurance] due to ifiness or sickness.” (Tr. Vol. | at 90.)
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Preston also claims that Mr. Chapa eagare that she had a disability under the ADA
based on communications she had sent him. dfraasisted at the hearing that she sent Mr.
Chapa one or more emails notifying him oé tink between the mold, her fiboromyalgia, and
PTSD, and that her PTSD rendered her dishlfér. Vol. Il at 183—84.) However, Preston
was unable to produce the emails “because thererarnks of my email, and | can prove that,
that are missing. | believe the district has taragerith my documents. There are very critical
areas where | sent emails to the district, amy #re missing. | can shoyou.” (Tr. Vol. Il at
120—21.) No copies of these emails have been offered as evidence in this case, and Preston has
offered no proof that VISD tampered withriemail account or these alleged documents.

Nonetheless, Preston claims that becddseChapa granted heequest for Temporary
Disability Leave, he must have considered toebe disabled. However, Ms. Jimenez testified
that VISD policy provides that if an employeeois leave and is unable to return to work at the
end of that leave and requests temporary disaktslave, the requesthiall” be granted. (Jimenez
Hearing Testimony, Tr. Vol. | at 90.) Thus, MZhapa had no discretion in the matter, and by
granting Preston’s request for temporary disabiégve, he was not admitting that he regarded
her as disabled. On the contrary, Mr. Chapa explicitly stated in his hearing testimony that, based
on the information Preston had provided himwds his belief that Preston did not have a
disability under the ADA but instead was expecieg health problems related to stress caused
by her conflict with Ms. Torres. (Tr. Vol. Il &4.) Moreover, even if Mr. Chapa was aware that
Preston’s medical condition precluded her froeaching at Crain, that does not license a
reasonable inference that herqmved Preston as generaltlisabled, thus triggering his
responsibility to refer her to Ms. Mabrayee Windly v. Hightower Oil Co., In@1 Fed. App’x.

330, 333 (5th Cir. 2004) (unpublished) (citi@gandler v. City of Dallas2 F.3d 1385, 1393 (5th
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Cir. 1993) (“An employer's belief that an empdeyis unable to perform one task . . . does not
establish per se that the employer regardethployee as having a stidstial limitation on his
ability to work in general.”)).

Preston has presented no evidence that she informed VISD that she was disabled or
invoked the ADA until her December 12, 2006 emails to Mr. Chapa (Dkt. No. 13, Exs. H & M).
Nonetheless, Preston complains that “[e]veremvkconfronted with Preston’s unambiguous and
unequivocal assertion of rights under the ADA” timese emails, “rather than enter into a
meaningful dialogue with Ms. Preston abauteasonable accommodation, VISD and its Board
of Trustees elected to go forward with their texation of Ms. Preston’s contract,” which was “a
clear and egregious vidlan of [ ] Preston’s rights under the Amcan’s with Disabilities Act.”
(Dkt. No. 13 at 14.) However, the Court hasalty determined that €ston was not disabled
under the ADA and was therefore not entitlecatbaccommodation, but that VISD nonetheless
provided Preston with numerotsasonable accommodations for her PTSD. Thus, VISD was not
required to engage in any further dialogue viAtieston, and it did natiolate the ADA when it
elected to terminate Preston’s contract for cause when she exhausted all leave and was unable to
return to work.

Finally, Preston complains that the mannewhich VISD calculatd her leave is proof
of its bad faith and intent to retaliate a@gst her for asserting her rights under the ADA.
Although there is some dispute regarding wheBreiston’s Temporary Disability Leave was to
run concurrently or consecutively with her EM Leave, both Preston and VISD acknowledge
that the policy is ambiguous, atiftht VISD can decide whether ¢talculate leave consecutively
or concurrently on a case-by-case basis. Rugnhier disability and FMLA leave concurrently

and adding state and local leafor the 2006—07 year, Prestoowld have exhausted all leave
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the first week of September 2006. Running hleave consecutively, Preston would have
exhausted all leave on Decemi®#r2006. In either event, there is no doubt that Preston had
exhausted all leave as of December 14, 2006, wierBoard voted to give Preston notice of
intent to terminate her contract. Furthermorge3intendent Moore notiftePreston of his intent
to recommend that the Board terminate bentract on December 7, 2006—five days before
Preston ever invoked the ADA or made any aliieges of discrimination against VISD. Thus,
Preston’s claim that VISD misaallated her leave in order to facilitate her termination in
retaliation for asserting heights under the ADA must fail.
IV. Conclusion

For the foregoing reasons, Defendant VESBIotion for Summary Judgment (Dkt. No.
9) isGRANTED.

It is SO ORDERED.

SIGNED this 12th day of July, 2010.

DP

/ JOHN D. RAINEY

SENIOR U.S. DISTRICT JUD
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