Gaalla et al v. Citizens Medical Center et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

AJAY GAALLA, et al, 8§
Plaintiffs, g
VS. 8§ CIVIL ACTION NO. V-10-14
CITIZENS MEDICAL CENTER,et al, g
Defendants. g
ORDER

On this day came on to be considered Plaintiff$tivh to Hold Defendant
Citizens Medical Center in Contempt for Violatiohtbe Court’s Preliminary Injunction
(the “Motion”). (D.E. 115.) For the reasons sthtkerein, Plaintiffs’ Motion is
GRANTED.

l. Jurisdiction

This Court has subject matter jurisdiction oves #ction pursuant to 28 U.S.C. §
1331 (federal question) with supplemental jurisdittpursuant to 28 U.S.C. § 1367 over
Plaintiffs’ state law causes of action.

I. Factual and Procedural Background

Plaintiffs Ajay Gaalla, M.D., Harish Chandna, M.and Dakshesh Parikh, M.D.
filed this action on February 24, 2010. (D.E. IThe general factual and procedural
background is described in other orders of thisrCou

Relevant here, on March 12, 2010, the Court edterd’reliminary Injunction
Order, which reads in relevant part:

“‘Defendants and their agents, servants, represerdaind employees,

and all those acting in aid of and in concert vitekm are immediately

enjoined and prevented from implementing Action fL tbe Board
Resolution, which provides, ‘[o]nly those physicgamho are contractually
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committed to the Hospital to participate in the pita’'s on-call

emergency room coverage program shall be permtttexkercise clinical

privileges in the cardiology department or as pérthe Hospital's heart

program.” (D.E. 29.)

On October 26, 2010, Plaintiffs filed the Motiorepently at issue. (D.E. 115.)
Plaintiffs claim that Citizens Medical Center (“CMChas violated the Preliminary
Injunction Order by (1) misinforming patients tHaaintiffs were no longer working at
CMC and (2) refusing to notify or consult Plairgifivhen their patients were admitted to
CMC and specifically requested Plaintiffs.

Plaintiffs request the Court to issue an order ingldCMC in contempt and
sanctioning CMC for damages to Plaintiffs, incluglioss of patient goodwill, injury to
their reputation, lost earnings, loss of businass, attorney’s fees. Plaintiffs suggest that
criminal contempt proceedings may also be apprtgria The Court held a hearing in
this matter on December 16, 2010.

lll.  Discussion

A. Applicable Law

The elements of civil contempt are “(1) that artarder was in effect, and (2)
that the order required certain conduct by the aedpnt, and (3) the that respondent
failed to comply with the court’'s order.”_In re &lley 588 F.3d 254, 264 (5th Cir.
2009). “The power to punish for contempt is anerr@imt power of the federal courts and

. . it includes the power to punish violationstléir own orders.” _Id.“Contempt is

committed only if a person violates a court ordequiring in specific and definite

language that a person do or refrain from doingari Martin v. Trinity Industries, In¢.

959 F.2d 45, 47 (5th Cir. 1992).



If the Court finds a violation of its orders, itrcégssue a civil contempt sanction.
“Several factors are to be considered in the intwrsiof a civil contempt sanction: (1)
the harm from noncompliance; (2) the probable ¢éffeness of the sanction, (3) the
financial resources of the contemnor and the butbensanctions may impose; and (4)

the willfulness of the contemnor in disregarding ttourt’s order.” _Lamar Financial

Corp. v. Adams918 F.2d 564, 567 (5th Cir. 1990) (citing Unitethtes v. United Mine

Workers 330 U.S. 258 (1947)).

B. Application

1. Arguments

In support of their Motion, Plaintiffs provide statents from sixteen patients (or
family members) who, they claim, were denied tigatrto see Plaintiffs (the physician of
their choice) after the Court entered its Prelimyniajunction Order. The patient reports
generally describe the difficulties they encourden trying to see Plaintiffs at CMC
after they specifically requested that Plaintifesdalled. For example, CMC staff would
say that Plaintiffs no longer worked at CMC, tHagyt were unable to contact Plaintiffs,
or in one case that CMC was simply “not happy abbut Parikh’s continued presence
at CMC. (D.E. 115-1 — 115-15.) These reportskaged upon visits to CMC ranging
from March 17, 2010 to October 2010. At the Decemh6, 2010 hearing, five
individuals, all either patients who presented BtCCor their family members, testified
on Plaintiffs’ behalf.

Defendant CMC strongly disputes Plaintiffs’ assertthat its alleged conduct
violates the Preliminary Injunction Order. Defentlatates that Plaintiffs’ Motion fails

to make even a prima facie showing of contempt lwea(l) CMC’s cardiology



department is not closed (thus constituting fullmptiance with the preliminary
injunction); (2) the injunction order does not matelthat Plaintiffs be called in all
circumstances; (3) Plaintiffs did not plead or @t the injunction hearing any violation
of due process or equal protection related to beeygyived of calls from the ER; (4)
Plaintiffs’ interpretation of the injunction mightiolate Emergency Medical Treatment
and Active Labor Act ("EMTALA"); (5) CMC'’s ER physians typically call Plaintiffs
when patients request this; and (6) the 16 patiahissue were treated appropriately,
including consultation with or referral to Plaif¢ifas appropriate based upon clinical
presentation.
2. Analysis

At issue is whether CMC failed to comply with theuet's Preliminary Injunction
Order. As noted above, the Order prohibits CMC d@adagents from implementing
Action 1 of the relevant Board Resolution, whiclodes, “[o]nly those physicians who
are contractually committed to the Hospital to jegyate in the Hospital's on-call
emergency room coverage program shall be permittegkercise clinical privileges in
the cardiology department or as part of the Hobpikeeart program.”

As an initial matter, the first two elements ofitisontempt are easily satisfied.
In re Bradley 588 F.3d at 264. First, a court order was iecatffas this Court entered its
preliminary injunction Order on March 12, 2010. .ED29.) Second, the preliminary
injunction Order clearly “required certain condubyy CMC, namely, it prevented CMC
from “implementing Action 1 of the Board Resolutibn(D.E. 29.) In this context, the
term “implementing” is generally defined as “totpmto effect,” and thus contemplates

more than actual, formal passage of the Board Resnl Webster's Il New Riverside



University Dictionary (1988). Not only was CMC pented from passing Action 1 of
the Board Resolution, but taking other actions shbpassage that would put into effect
the practices described in Action 1. This woulaessarily include falsely informing
patients that Drs. Gaalla, Chandna, and Parikh werdonger available at CMC, or
otherwise refusing to contact them after a patiequested that they be called.

The Court finds disingenuous CMC’s argument tha @ourt’s Preliminary
Injunction Order does not reach the conduct ateissuthis contempt motion. As an
initial matter, the Court noted its concerns onstlissue at the March 11, 2010
preliminary injunction hearing. At the hearinget@ourt stated that “these cardiologists
are not allowed to even be notified when their pagints are admitted on the cardiac
services at this hospital The patients are denied the use of their physiciamwith
knowledge and a history of their condition, and I hink that's very dangerous for the
public.” (D.E. 37 at 378) (emphasis added).). Moreovee, March 22, 2010 e-mail
from David Brown to CMC staff addressing the Prafiany Injunction Order (discussed
in further detail below) specifically explained tltaospital personnel shoulibnor the
request of patients who present to the hospital ragest to be seen by PCG
[Plaintiffs] , to the extent that such a request is consistéhtiwspital and medical staff
policies.” (CMC Exh. 18 (emphasis added).) Thesndnstrates that CMC did in fact
understand this Court’s Preliminary Injunction Qrde require CMC staff to contact
Plaintiffs when their patients presented at CMC eaqgliested that Plaintiffs be called.
At the very least, the Preliminary Injunction Ordmevented CMC staff from falsely

informing patients that Plaintiffs no longer workadCMC.



The Court now turns to the third element, “thapreslent failed to comply with
the court’s order.”_In re Bradle%88 F.3d at 264. Upon review of the evidendenee
the Court, it is clear that CMC failed to complythwihis Court’s Preliminary Injunction
Order.

CMC's attitude of non-compliance with the orderdtus Court began at the very
start of this case. On February 25, 2010, theafter the Court issued its Temporary
Restraining Order in this action, CMC Administrai@avid Brown sent the following e-
mail to “Leadership” at CMC, which was then distriéd to other CMC staff:

Subject: They're Baaaaaack — temporarily!

Doctors Parikh, Chandna, and Galla [sic] have fded against the Board,

Dr. Campbell, and me in Corpus Christi, requestagTemporary

Restraining Order. As these things go, the otlter Isas the advantage of

surprise and presents a prepared argument to tlge,jueolored to show

how badly they have been abused. Our side doekawvat the ability to

defend since we don’t know the charges. So it godse legal system.

The judge has scheduled us for a hearing on MaichMeanwhile, the

judge orders that we have to let them practiceeyTtan admit, attend,

and consult, for now.

This might seem awkward but don't let it bother yate know what and
who they are.

Pls. Exh. 1; see als6MC Exh. 17 (Doctor’'s Page, Memo from David BrowbDoctor

Parikh, Chandna, and Gaalla have filed suit foreenporary Restraining Order. How
this works is that they present the judge with regland detailed argument, and we just
get to be there. The judge, as they always dotgthe Temporary Restraining Order
and schedules a hearing, in this case set for MEOcR010. In the meanwhile, the judge
orders that we let them practice. They can adatiénd, and consult, for now.”). The

February 25, 2010 e-mail message was subsequentiaifded from Mr. Brown to Dr.



Stone, with a message stating: “PCG still doestake call and we don’t need to call.”
Id.  While this e-mail was sent prior to the Courbgarch 12, 2010 Preliminary

Injunction Order (D.E. 29), it nevertheless demmatst the context in which this Court’s
Order was received. The subject line cavalierlferred to Plaintiffs’ exercise of

privileges at the hospital, portrayed CMC as theaent victim of a legal ambush, and
indeed demonstrated disrespect for the “legal sysés a whole.

After the Court entered its Preliminary Injuncti@mder, Mr. Brown sent another
e-mail to staff. This e-mail, dated March 22, 20dM@ile more serious than the February
25, 2010 e-mail, contains only a brief referencehie Court’s Order, and continues to
reinforce negative attitudes towards PlaintiffdheTCourt also notes that this e-mail was
sentten days after issuance of the Preliminary Injunction Ordmonstrating that Mr.
Brown did not find it necessary to immediately imfpohis staff of this important legal
development. The e-mail reads as follows:

Subject: Clarification regarding Parikh, ChandBalla

Please understand that since February 25, 201@efst Medical Center

must allow Parikh, Chandna, and Galla [sic] to eser their staff

privileges. This is until further notice as theudds decision is under

appeal. PCG may fully exercise their privilegas;luding admitting,
consulting, and performing procedures as permittedhe hospital and
medical staff bylaws, rules, regulations, policesd procedures.

Further,hospital personnel should honor the request of pants who

present to the hospital request to be seen by PC@& the extent that

such a request is consistent with hospital and mexdil staff policies.

Thank you for your patience in this matter. You wdocontact me with

any questions, and contact me promptly regardurther threats or

displays of disruptive conducton the part of Parikh, Chandna, and Galla,

to include derogatory comments about this hospimlemployees, or its
medical staff. (CMC Exh. 18 (emphasis added).)



These e-mails demonstrate that CMC’s contemptudtiside towards this Court’s
Preliminary Injunction Order began early, and s@rat the top, with Administrator
Brown himself. CMC inadequately informed its stafbout the seriousness of the
injunction and the breadth of its effect. Thisldeg is clear from the testimony of the
Plaintiffs’ witness at the contempt hearing.

At the December 16, 2010 hearing, Plaintiff presdnthe testimony of five
witnesses who were either patients at CMC or tlaenily members. As an initial matter,
the Court finds the testimony of all Plaintiffs’ twesses to be credible. These witnesses,
some of whom were in ill health, traveled from Viga to Corpus Christi just for the
contempt hearing, and have no possible reasog.to li

The first witness (B.L.) testified that he came @GMC on March 17, 2010,
complaining of shortness of breath. The E.R. doctmncluded that the shortness of
breath was related the patient’s prior heart proBle In the course of gathering his
medical history, the patient was asked if he haraiologist, and B.L. stated that his
cardiologist was Dr. Gaalla. The nurse informed that Dr. Gaalla no longer worked
at CMC, and only at that time did B.L. agree to 8ezcardiologist on call, Dr. Oakley.
B.L. testified that he asked Dr. Oakley about Daala, and was again told that Dr.
Gaalla was not at CMC. Thereafter, CMC staff beganun a series of tests of B.L.,
including stress tests and sonograms. Only aftetsvdid B.L. find out that Dr. Gaalla
was still in Victoria, Texas, after talking withhar patients at a Veterans Affairs clinic.
Upon discovering this, B.L. stated that he felifd®e had been “lied to.”

The second witness (1.1.) testified that he cam€rC on July 3, 2010, around

4:50 pm, complaining of chest pains. The patieid ER doctor Thamwiwat and staff



that his cardiologist was Dr. Parikh, and ER sta&id that they tried to contact Dr.
Parikh, but were unable to get a hold of him. Ta¢ient was then seen by another
cardiologist. When the patient saw Dr. Pariklew fveeks later and told him that he had
been at CMC, Dr. Parikh appeared surprised thainechad called him. According to a
patient log, it appears that a call may have bdaoep to Dr. Parikh at approximately
6:04 pm on July 3, 2010, although the log states this call was “received” by a
“Michelle McAdams,” who was apparently an employgeCMC. Only upon discharge
was the patient referred to Dr. Parikh.

The third witness (M. G.) testified that her husth&@ G. visited CMC in May
2010. He had a significant cardiac history, havinglergone bypass surgery and
implantation of two stents. The patient, alonghwiis wife, was kept at CMC overnight
for observation. While at the hospital, the withésstified that she asked for Dr. Parikh,
her husband’s cardiologist, to be called. Altho@MWC staff said they had contacted Dr.
Parikh, the witness could not confirm whether thiss done. Dr. Stone, a CMC ER
physician then ordered and performed a nucleasstest upon the patient, despite his
wife’s protestations that he not have one in lighhis recent heart surgery. The witness
testified that CMC staff had informed her that tHed reached Dr. Parikh, who had
ordered the stress test. Nevertheless, when tienpaisited Dr. Parikh two weeks after
his visit to CMC, Parikh appeared surprised thatghtient had been to CMC, and that a
stress test had been ordered.

The fourth witness (J.C.) testified that when slemtito CMC on May 17, 2010,
she told ER staff that her doctor was Dr. Gaathe asked to see Dr. Gaalla twice, once

in the ER, and then once she reached the cardiac dff the hospital. A nurse told her



that Dr. Gaalla was “no longer with the hospitadfid that she would have to see
someone else. J.C. then agreed to see a diffdosmdr, and she only saw Dr. Gaalla
after she was released from CMC, in a subsequeuaiment (that she made herself) on
May 25, 2010. The patient testified that she wiasshock” when told Dr. Gaalla no
longer worked at CMC, and could not figure out viigywas no longer there.

Finally, the fifth witness (P.D.), testified thagdifmother went to CMC on October
11, 2010, for a heart related condition. The vatstayed with her mother during the
majority of her time at CMC. The witness told ERfEon several occasions that Dr.
Gaalla was her mother’s doctor, but they resporidatithe ER physician (Dr. Wheeler)
would have to determine whether it was appropriateontact Dr. Gaalla. The witness
testified that she asked a nurse to contact Drll&egery evening that her mother was in
the hospital. At no time, however, was Dr. Gaalddled. Only after the patient’s
discharge from CMC was an appointment made withGxalla for October 22, 2010.
The patient in fact had to visit Dr. Gaalla earlidan the scheduled visit due to
continuing health problems.

Plaintiffs Chandna, Gaalla, and Parikh also testifat the hearing. While they
agreed that they had not been entirely prevented firacticing at CMC since March 12,
2010, they expressed concern that they were nlddcalhen their patients presented at
CMC. Parikh testified that his ability to see pati and offer treatments was an integral
part of his right to practice at CMC.

Defendant CMC presented several witnesses in fende, including CMC E.R.
physicians Dr. Stone, Dr. Thamwiwat, Dr. Wheelard aardiologist Dr. Oakley. In

contrast to the witnesses presented by Plaintifis,Court finds the testimony of these



physicians not to be credible. As an initial mateach has some interest in preventing
their employer from becoming embroiled in furthegal trouble. Second, in at least
some cases it became clear to the Court that thsigins had an incentive under the
hospital’'s bonus structure not to call Plaintifisdarather increase the number of tests
performed at CMC, primarily for Medicare billing guoses. Third, some of these
witnesses’ testimony contradicted their own depmsitestimony. For example, Dr.
Stone testified during his deposition that wheraagmt presents at CMC with a STEMI,
the patients’ cardiologist would not be called, aatther protocol would be to contact the
interventionalist on call. During his cross-exaatian, however, Dr. Stone testified if a
“patient specifically requests that we call [his lwr cardiologist] then we call.” Dr.
Stone stated that it had been “several months’esirec last called one of the Plaintiffs
when their patients presented at CMC with a STENMinally, the Court notes that some
of the testimony offered at the hearing by CMC’snesses simply made no sense. For
example, Dr. Oakley claimed that patient B.L. neud@brmed him that his present
cardiologist was Dr. Gaalla, despite providing #aded cardiac history dating back to
1994, and covering procedures in Austin and Saroiiat The Court simply does not
believe that a patient would provide such a dedaitedical history (some of which the
patient states was incorrectly recorded in his) fdlad entirely neglect to mention the
name of his present cardiologist.

After considering all of the evidence, the Coumhdades that CMC violated the
Preliminary Injunction Order. Patients B.L. an@.Jspecifically testified that when they
requested that Dr. Gaalla be called, they werett@tlhe was no longer with CMC. This

clearly amounts to an implementation of Action 1ltleé Board Resolution, effectively



excluding Plaintiffs from practicing at CMC. Witlespect to the other patients who
testified (I.I., M.G., and P.D.), there is consalgle doubt as to whether Plaintiffs were
ever called, despite the patients’ requests toodd=nally, the Court notes that CMC has
done nothing to dispute the reports of the othéepts who presented at CMC and were
unable to see Drs. Gaalla, Chandna, and PariklE. (15-1 — 115-15.)

In light of the foregoing, the Court holds CMCdantempt of Court for violation
of this Court’'s March 12, 2010 Preliminary InjurwctiOrder. CMC is hereby ordered to
pay Plaintiffs’ attorneys’ fees in the amount 0f4$839.40 by noon on December 23,
2010. This amount shall be jointly payable to Ris.

IV.  Conclusion

For the reasons stated above, the Court GRANTSt#fai Motion to Hold
Defendant Citizens Medical Center in Contempt favlation of the Court’s Preliminary
Injunction. (D.E. 115.) The Court orders CMC tayPlaintiffs’ attorneys’ fees in the
amount of $14,539.40 by noon on December 23, 2@&0e jointly payable to Plaintiffs.

SIGNED and ORDERED this 17th day of December, 2010

Qmwm ode

Janis Graham JaCk
Unlted States District Judge




