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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
VICTORIA DIVISION

REESE W BAKER, 8
8
Appellant, 8 CIVIL ACTION NO. V-11-70
VS. 8 CIVIL ACTION NO. V-11-71
8 BANKRUPTCY CASE NO. 08-60098
LOWELL T CAGE, 8 BANKRUPTCY CASE NO. 09-60044
§
Appellee. 8§

MEMORANDUM AND ORDER

Appellant Reese W. Baker, an attorney at Baker s&o&iates, appeals the
bankruptcy court's November 21, 2011 Order reqgirimm to disgorge all
compensation that Debtor James Glen Whitley paw for representation in two
related bankruptcy casesand its December 12, 2011 Order denying him
emergency relief. The bankruptcy court basedulimgs on Baker’s violation of
his duty to disclose compensation and Baker’s ffailio provide any benefit of
reasonable value to his client. The disgorgemecduded not only $12,074 in
fees, but also two parcels of land that the Debtamsferred to Baker’'s wholly
owned LLC and that the LLC later purchased for $98B,at a foreclosure sale.
After carefully considering the parties’ briefs,abrargument, the law, and the

evidence, the CouAFFIRM S the bankruptcy court’s Orders.

! The two cases are Case No. 08-60098 and Case N&DO22, which are referred to as the
“2008 Case” and “2009 Case,” respectively.
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l. FACTUAL AND PROCEDURAL BACK GROUND
A. The 2008 Bankruptcy Case

On November 3, 2008, the Debtor, who was facingpgsrcriminal charges,
filed apro sepetition for Chapter 13 bankruptcy to stop the iment foreclosure
on certain of his income-producing properiesA month later, the Debtor paid
$1,800 to retain Baker as his attorney. Bakemditifile any pleadings disclosing
the receipt of or seeking approval of the retaif@n December 11, 2008, William
Heitkamp, the Chapter 13 trustee, moved to disthisgase based on the Debtor’'s
failure to file documents, including schedules, taturns, a statement of financial
affairs, and a plan. The Debtor did not opposetkdeip’s motion, and the
bankruptcy court dismissed the 2008 Case withoejudice on March 4, 2009.
2008 Case, Docket Entry No. 63.

On March 24, 2009, Baker filed a disclosure of cengation for the $1,800
retainer fee and a Chapter 13 fee application fer 2008 Case, seeking an
additional $16,474.62 in fees and expenses. 2@&&,MDocket Entry Nos. 66—67.
The court never ruled on the reasonableness ofrahaested fees; Heitkamp
objected to the application on April 13, 2009, @aker subsequently withdrew

his application on June 9, 2009. 2008 Case, Ddekéty Nos. 69 & 72. Baker

2 The facts in this opinion come from various filingsthe 2008 and 2009 Cases, including
exhibits and bankruptcy documents filed by partiesgring transcripts, and orders issued by the
bankruptcy court. The bankruptcy court’s findingfs fact are also accepted unless clearly
erroneous.
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claims that he rendered valuable legal servicemguhe 2008 Case, including

substantial fact investigation, numerous conswltetiwith the client in Houston

and Edna, attendance at hearings in Victoria, aeddus” financial planning and

income analysis. However, the Appellee, the teustethe latest Chapter 7 case,
alleges that Baker had numerous shortcomings mglato the 2008 Case.

Specifically, the Appellee alleges that Baker:

» allowed his client to use rental income from incemneducing
properties without the consent of the secured lendethe Court as
required by 11 U.S.C. § 363(c)(2);

» failed to file a plan of reorganization until Janp&, 2009 and filed
no motion seeking an extension of time as requimgd.1 U.S.C. §
521(a)(1) and Bankruptcy Rule 1007(c);

» failed to serve creditors and parties in intereih wither of the plans
as required by BLR 2002-1(c)(2);

» presented plans that drew objections from neatlypfathe creditors
secured by income-producing real property; and

 filed no operating reports as required by 11 U.$&.1304(c) and
704(a)(8).

Docket Entry No. 15 at 4-5. The Appellee furtheinps out that no creditors were
paid by the Debtor or Heitkamp, except for creditgecured by the Debtor’'s
exempt propertyld.

B. The 2009 Bankruptcy Case
In April 2009, the Debtor engaged Baker to file én@o Chapter 13 case.

On April 6, 2009, while Baker's fee application rinothe 2008 Case was still
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pending, the Debtor paid Baker $10,274. 2009 (daseket Entry No. 156-1, Ex.
8. $10,000 of that amount applied to fees thatlesh incurred in the 2008 Case,
and the remaining $274 applied to the filing fee flle new Chapter 13 case.
Baker failed to notify Heitkamp or the Court of meceipt of the $10,000 relating
to the 2008 Case until weeks later.

Baker filed the new Chapter 13 petition on behélfhe Debtor on April 7,
2009 and moved to continue the automatic stay oml Ap, 2009. On April 28,
2009, Baker filedthe Debtor’'s Statement of Financial Affairs, whictiormed
Heitkamp and the court for the first time of the&d¥ID0 payment, but failed to state
the purpose of the payment and improperly statatl tthere was no amount still
owing. 2009 Case, Docket Entry No. 27 at 44.

The 2009 Case suffered from many of the samegmabas the 2008 Case.

Baker filed documents late without seeking extemside failed to obtain consent
for the Debtor to use cash collateral; he failetheet with Heitkamp’s accountant;
and he failed to serve creditors and parties iar@st with the Chapter 13 plans.
All five Chapter 13 plans that Baker proposed wefected. On July 20, 2009, the
bankruptcy court dismissed the 2009 Case with dregu Baker moved to change
the dismissal of the case to be “without prejudioe”’August 3, 2009. 2009 Case,

Docket Entry No. 91.
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That same day, Baker also filed a fee applicatarrttie 2009 Case seeking
$9,859.75 in fees and expenses, to which Heitkange @gain objected. 2009
Case, Docket Entry No. 92. On August 27, 2009—siimme day that the Debtor
was sentenced to life imprisonment for aggravatedial assault of a child—the
Debtor transferred two properties to Baker's whaiyned entity, BK/HSH, LLC,
as compensation for fees owed to Baker in conneatith the 2009 Case. The
properties were subject to liens of two securedlitwes, William and Miriam
Ackley. Several days later, on September 1, 2@2%ker's LLC purchased the
properties for $98,775, the balance owed on tharedcnotes, at a duly noticed
foreclosure sale held by the Ackleys. Baker ditldisclose the property transfer
or the foreclosure sale purchase to the bankrugauayt or to Heitkamp.

On September 29, 2009, Baker filed an amended peécation seeking
$21,659.75 in fees and a disclosure of compensatibich finally explained his
receipt of $10,000 in the 2008 Case, but failedhemtion the two properties that
his LLC received and purchased. 2009 Case, Ddekely Nos. 103-04. Once
again, Heitkamp and various creditors objected akd8s fee application, and
Baker moved to withdraw the application on Octohe2009.

On October 6, 2009, the bankruptcy court vacatedditer of dismissal,

reinstated the 2009 Case, and converted it to t€h@ case. 2009 Case, Docket
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Entry No. 112. Appellee Lowell Cage was appoirtegtee of the Chapter 7 case
on October 15, 2009.
C. Adversary Proceedings and Disgor gement

On June 4, 2010, Cage filed an adversary proceeagagnst Baker and
BK/HSH, LLC. The action sought avoidance and recgvof the transfers of
$11,800 and the two properties pursuant to 11 U.§8%48-50 and for common
law breach of fiduciary duty. Adversary No. 10-80Mocket Entry No. 1. On
June 30, 2010, the United States Trustee filedlatesk adversary case seeking
denial of discharge under 11 U.S.C. § 727. Advegrse. 10-6004, Docket Entry
No. 1.

Upon the recommendation of the bankruptcy coum, plarties agreed to
conduct evidentiary hearings under 11 U.S.C. § ®R%etermine the value of
services rendered by Baker, because that deteionnebuld moot the issues of
avoidance and recovery under sections 548-50. Adwe No. 10-06003, Docket
Entry No. 42. Consequently, on February 25, 2@4é ,bankruptcy court issued,
sua spontean Order to Show Cause “to determine the reasenalue of services
rendered by [Baker] to [Debtor] pursuant to 11 G.§ 329(b) in connection with
Case No. 08-60098 and Case No. 09-60044, and t@ shase whether Baker
must disgorge compensation previously paid by tledtdr in connection with

these cases.” 2009 Case, Docket Entry No. 149.e parties conducted
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evidentiary hearings in connection with that OrderApril 8, 2011; June 30, 2011;
August 10, 2011; August 16, 2011; and Septembe2d5].

On November 21, 2011, the bankruptcy court ruledhenOrder to Show
Cause, denying all fees requested by Baker andingdhat all consideration that
Baker or Baker's LLC received from the Debtor, uihg $12,074 and the two
properties, be disgorged. 2009 Case, Docket Bxiry183. The court based its
rulings on two independent grounds: (1) that “Bakeolated his duty of
disclosure”; and (2) that “Baker’s services prodd® benefit to the Debtor or the
estate.” 2008 Case, Docket Entry No. 90 at 2.

With respect to duty of disclosure, the bankruptoyrt noted that section
329 imposes a duty on attorneys to “file with theurt a statement of the
compensation paid or agreed to be paid” for sesviemdered to the bankruptcy
estate and that Bankruptcy Rule 2016(b) requireslibclosure of such a statement
within 15 days after the order for reliefd. at 9—10 (quoting 11 U.S.C. § 329(a);
Fed. R. Bankr. P. 2016(b) (2008)).The bankruptcy court found that Baker
violated that duty of disclosure by: (1) disclosimg receipt of $1,800 in the 2008
Case on March 24, 2009, though it was due by Deeet®, 2008; (2) disclosing

his receipt of $10,000 in the 2008 Case on Septe2#he2009, though it was due

® Rule 2016 was amended to require counsel to filsseosure of compensation within fourteen
days after the order for relief; however, the anmeadt took effect December 1, 2009, after
Baker received the compensation from Debtor.
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by April 22, 2009; and (3) failing to disclose hastity’s receipt of the Debtor’'s
two properties. Id. at 10-13. The Court found it immaterial that Bake.LC,
rather than Baker himself, received the propertgabhse an attorney seeking
compensation has a duty to reveal all financiatriggts relating to the debtor’s
case.Id. at 11-12 (citingn re Kuykendahl Place Ass’'n, L}d.12 B.R. 847, 849—
50 (Bankr. S.D. Tex. 1989)). The court cited sabsal authority from this Circuit
and others that such a failure to file timely oeauate disclosures vested it with
the authority to order the disgorgement of all cemgation received and deny all
compensation soughtld. at 12—-13 (citingn re Prudhommg43 F.3d 1000, 1003
(5th Cir. 1995), and other cases).

The bankruptcy court applied the “identifiable, dgdote, and material
benefit” standard frontin re Pro-Snax Distribs., Inc157 F.3d 414, 426 (5th Cir.
1998), to determine that Baker's services did netilmcompensation under 11
U.S.C. 8§ 330(a).ld. at 14-17. The court noted that none of the ptaat Baker
proposed were confirmed, Baker presented no eveehany beneficial result to
the Debtor or estate, the Debtor failed to rechigedischarge, and that the Debtor
testified that Baker’s services rendered no benéfitat 16.

On November 28, 2011, Baker moved for the bankyupteirt to amend its
Order to require the Trustee to grant BK/HSH, LLdiean on the properties to

avoid manifest injustice. Baker presented newewe showing that his LLC paid
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money to keep and maintain the transferred prageertiThe bankruptcy court
denied the motion on December 12, 2011, reasohiaigthe new evidence would
not change the outcome of the disputle failure to present the evidence was
unexcused, and the evidence was irrelevant bedhespayments were made to
retain ill-gotten gains. 2009 Case, Docket Entoy MO0, at 4—6.

[I.  STANDARD OF REVIEW

A district court has jurisdiction to hear an appkeain a bankruptcy court’s
final judgment or order. 28 U.S.C. § 158(a). Dlaakruptcy court’s “[flindings of
fact, whether based on oral or documentary evidesttal not be set aside unless
clearly erroneous, and due regard shall be giverth&o opportunity of the
bankruptcy court to judge the credibility of themasses.” Fed. R. Bankr. P. 8013.
A finding of fact is clearly erroneous if, aftervrew of all the evidence, the court
Is “left with a firm and definite conviction thahe bankruptcy court erred.In re
McDaniel 70 F.3d 841, 843 (5th Cir. 1995). A bankruptourt’s conclusions of
law and conclusions on mixed questions of law aud &re reviewede novo In
re U.S. Bass Corpl71 F.3d 1016, 1021 (5th Cir. 1999). But matisihin a
bankruptcy judge’s discretion, such as the decismmaward attorneys’ fees or

Impose sanctions, are reviewed for an abuse ofalisn. In re Pratt 524 F.3d

*In addition to stating that the payments were évaht to Baker’s failure to disclose his receipt
of the properties, the bankruptcy court also noBRaker's potential violation of Texas
Disciplinary Rule of Professional Conduct 1.08{alich prohibits a lawyer from entering into
business transactions with a client. 2009 Casek&dentry No. 190 at 5 n.2.
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580, 584 (5th Cir. 2008) (citintp re Sadkin 36 F.3d 473, 475 (5th Cir. 1994
re Cahill, 428 F.3d 536, 539 (5th Cir. 2005)). A bankruptourt abuses its
discretion when it “(1) applies an improper legtnslard or follows improper
procedures . . . , or (2) rests its decision omifigs of fact that are clearly
erroneous.”In re Cahill, 428 F.3d at 539.

[Il. ANALYSIS

Baker’s blunderbuss appeal presents ten argunmeatsy of which overlap.
He contends that the bankruptcy court erred bea&uds “exceeded the scope of
the [Order to Show Cause];” (2) lacked authority“ooder, effectively, the set
aside of a foreclosure sale;” (3) deprived Baked Ais LLC of due process by
improperly “piercing the corporate veil;” (4) deped Baker and his LLC of
money spent at the foreclosure sale and maintenaosts; (5) unjustly enriched
the bankruptcy estate; (6) failed to meet the mreguents of Federal Rule of Civil
Procedure 60(b) in vacating the dismissal of th6@92Case; (7) could not have
found a violation under section 549 because th@etes were not part of the
bankruptcy estate post-dismissal; (8) could notehfaund a breach of fiduciary
duty because the foreclosure sale purchase didnpot the debtor or benefit
Baker; (9) lacked authority to disgorge fees raftio the 2008 Case because that
case was never re-opened; and (10) created aisarithilling effect for debtors

counsel. Docket Entry No. 14 at 15-36.
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Though the Court has considered all of Baker’s mguts, in this opinion, it
will only address those that Baker’'s appellate selmdentified at oral argument
as the strongest. First, Baker's counsel arguatlttite bankruptcy court lacked
subject matter jurisdiction under 28 U.S.C. 8§ 1834rder disgorgement because
the bankruptcy case had already closefs an initial matter, the Court notes that
this argument only pertains to the fees disgorgethe 2008 Case, because the
2009 Case had not closed when the bankruptcy sued its Order. Even with
the 2008 Case, however, the argument is flawedkeBates no authority, and the
Court is aware of none, stating that disgorgemadeusection 329—as a sanction
for nondisclosure or for failing to provide a reaable benefit—is prohibited after
a case has been closed. This makes sense; othaitosneys could thwart the
Bankruptcy Code’s system of compensation and higelasure of compensation
until the closing of a bankruptcy case. Indeedtiee 329 provides no cutoff date
for disgorgement and applies to compensation “naditde one year before the date

of the filing of the petition, for services rendeére. . in connection with the case by

®> Baker also made the similar argument that the pti@gewere not part of the bankruptcy estate
when they were transferred because the case haddimrissed and therefore were not subject
to 11 U.S.C. 8§ 549.The argument is irrelevant, given that the banlaygburt’s disgorgement
order was premised on section 329, which pertaifg€dmpensation” and not “property of the
estate” as stated in section 549. Regardlesswell established that money paid to the debtor’s
counsel in the postpetition period constitutestegpaoperty. Barron v. Countryman432 F.3d
590, 597 (5th Cir. 2005). Additionally, Bakersastment that he had “no reason to know or
believe that the bankruptcy case would be resw@téappears disingenuous because, when his
LLC received the two properties, he was still agljmrepresenting the Debtor and his motion to
amend the dismissal to be without prejudice wdispatnding. Docket Entry No. 14 at 32.

11/15



such attorney.” 11 U.S.C. § 328ee also In re Menk41 B.R. 896, 911-12
(B.A.P. 9th Cir. 1999) (“The difference betweeno®ihg’ and ‘dismissing’ a
bankruptcy case buttresses our conclusion thatereng a closed case is not a
jurisdictional prerequisite to subject-matter jdrction under 8 1334(b). ... There
IS, nevertheless, a certain amount of residualsgliction that survives even
dismissal.”); In re Banks-Davis 148 B.R. 810, 813 (Bankr. E.D. Va. 1992)
(holding that the bankruptcy court retains juriidic to determine
nondischargeability of debt even though case hamn bdosed). Thus, the
bankruptcy court had jurisdiction to order disgongat.

Baker also argues that the lack of equity in thepeprties justified his
nondisclosure because it meant that the Augus2@d9 transfers neither helped
nor hurt the Debtor or the LLC. But Baker admitatt the properties were
transferred as compensation for fees owed in ti® Zoase. 2009 Case, Docket
Entry No. 198 at 74:14-75:2. The Debtor also fiestithat the transfer was worth
roughly $20,000 in fees, and that the transfer thasonly way possible to pay the
fees even though he “objected in [his] soul fomgoit.” 2009 Case, Docket Entry
No. 199 at 33:4-35:19. And, even if the propertiese only of ade minimis
nature, the bankruptcy court was acting well withis powers to order
disgorgement.See In re C & C Demo, In273 B.R. 502, 508 (Bankr. E.D. Tex.

2001) (“Bankruptcy jurisprudence is replete witferences to the power, authority
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and duty of the bankruptcy court to police the ldisgre requirements of the
Bankruptcy Code and Rules with its sanction powieduding the option to order
the disgorgement of all sums received by counsel #re forfeiture of all
compensation paid to counsel in a particular casgardless of whether the
undisclosed connections were materially adversantyr of ade minimisnature.”)
(citations omitted).

The fact that the properties were transferred tkeBa LLC rather than to
Baker himself does not insulate the properties frdisgorgement; in fact, it
highlights Baker's efforts to conceal the transfewm the bankruptcy couft.
Baker’s assertion that the bankruptcy court dragged_LC into this case without
process ignores that the LLC was used as an aitereatity. Baker is the sole
member of the LLC. And the Debtor indisputablynsterred the properties to the
LLC, not Baker, as compensation for the 2009 Cade. any event, as the
bankruptcy court correctly noted, Baker was reqluii@ discloseall connections
that he, or any entity with which he was affiliatbad relating to the Debtor’s case
or else face disgorgement. 2008 Case, Docket Etary90 at 11-12 (citingn re
Kuykendahl Place Ass'ri12 B.R. at 849-50n re C & C Demo, In¢.273 B.R. at

506); see also In re Big Rivers Elec. Cqr@55 F.3d 415, 443 (6th Cir. 2004)

® Baker specifically argues that the bankruptcy ceu@rder violated BK/HSH, LLC's due
process by not providing the LLC an opportunityptesent evidence and by failing to analyze
whether it had authority to pierce the corporaié ve
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(affirming disgorgement of fees from examiner’'s ldiim as a sanction for
examiner’s conduct because they were “essentiadiyatter ego” of one another).
That the LLC paid $98,775 for the properties atuyy shoticed foreclosure
sale is also irrelevant. Contrary to Baker’s argats, the bankruptcy court did not
void the September 1, 2009 foreclosure sale; itefyeordered that Baker, on
behalf of the LLC, transfer the property that tHeClLreceived from the Debtor to
the Trustee because Baker failed to disclose tteipeof that property and failed
to provide services meriting the property. 2008&;d@ocket Entry No. 183. The
Court acknowledges that the foreclosure sale pseclaad property maintenance
costs were losses for Baker or his LLC in lighttleé bankruptcy court’'s Orders,
but that is the price Baker must pay for conceahiggcompensation and relevant
business dealings from the bankruptcy court andfding to provide valuable
services to his client. The bankruptcy court hasath discretion in denying
attorneys’ fees as a sanction for nondisclosuréoprexcessiveness.See In re
Prudhomme 43 F.3d at 1003. Disgorgement is not restitytimm an equitable
remedy meant to “wrest[] ill-gotten gains from thands of a wrongdoer” and
“prevent the wrongdoer from enriching himself bg irongs.” SEC. v. Huffman
996 F.2d 800, 802 (5th Cir. 1993). As such, thekbaptcy court’s decision not to

allow Baker or his LLC to maintain a lien on th@perties was appropriate.
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The Court has reviewed and rejects the remaindeéBadier's arguments.
The thorough bankruptcy court record on these ssteveloped in large part by
the five evidentiary hearings conducted in conmectvith the order to show cause,
reinforces this Court’s decision.

V. CONCLUSION

The Court therefore concludes that the bankruptaytcdid not abuse its
discretion or otherwise err by denying compensatiequested by Baker and
requiring that Baker disgorge the property he leaeived. Accordingly, the Court
AFFIRMS the bankruptcy court's November 21, 2011 Orde}): @&nying All
Compensation Requested by Attorney Reese Baker;(2ndRequiring Reese
Baker to Disgorge Property Transferred to him ke Brebtor (2008 Case, Docket
Entry No. 91; 2009 Case, Docket Entry No. 183) a&mel bankruptcy court’s
December 12, 2011 Order Denying Motion to AlterAonend Judgment Pursuant
to Federal Rules of Civil Procedure Rule 59 (20G&&; Docket Entry No. 98;

2009 Case, Docket Entry No. 190).

SIGNED this 27th day of September, 2012.

%%regg Costa

United States District Judge
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