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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
MCALLEN DIVISION

DOMINGO TAMEZ, JR.,

Plaintiff,

VS. CIVIL NO. M-07-237

MICHAEL CHERTOFF,et al,

w) W W W W W W W

Defendants.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGM ENT

Now before the Court is Defendant’s Motion for SuamynJudgment. (Doc. 18).
For the reasons articulated below, this MotioGRANTED .

l. Background and Parties’ Arguments

Plaintiff Domingo Tavez, Jr. (“Tavez” or “Plaintilf sued Michael Chertoff,
Secretary of the Department of Homeland Securie{éndant”), in this Court for
violations of the Age Discrimination in Employmehktt and Title VII of the Civil Rights
Act. (Doc. 1 at 1-2). He alleges that he wasctiimi of age and race discrimination and
retaliation by his employer, Customs and Borderdttmon (“CBP” or “the Agency”),
when he was not selected to be a Field Canine Earioent Trainer.Id. at 3. He
supports these arguments by pointing out thathadlet men initially selected for the job
openings were Caucasian and by saying that onleeo$dlectees was under 40 and less
qualified than Tamez.ld. at 4. Tamez also preemptively argues that thendgs
defense—that he was not selected because his réaaséveaker than the others’
résumes—is pretexid. at 3.

Defendant filed the instant Motion, arguing thatist entitted to summary

judgment because the CBP agents it selected foFidid Canine Enforcement Trainer
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positions demonstrated better capabilities, wergebeaualified, and received higher
marks on reference checks. (Doc. 18 at 2). I¢ slagre is no evidence that any decisions
were motivated by race or age discrimination. Idballeges that the retaliation claim is
barred because there was no administrative presentf it at the EEOC hearing, and
because the adverse action was tdkefiorehis EEOC complaint so there is nothing for
which Plaintiff could have been retaliated against. Defendant explains that the Best
Qualified List (“BQL”) on which Tamez and the sdled officers appeared was not in
rank order, so the Agency was within its rightsesehg anyone from that listld. at 7.
Additionally, it argues that statistically it is wbus that the Agency and specifically the
final decision-maker on the job postings in questidavid Higgerson, do not
discriminate based on age or race because fiveeofll people Higgerson selected for
these positions at various Texas/Mexico bordertiona were Hispanic and nine of the
11 were over 40.1d. Furthermore, Defendant argues that discrimimatsoimpossible
here because two of the selectees were older tmanPlaintiff and the third isn’'t
“substantially younger,” and because many of theisien-makers were themselves
Hispanic. Id. at 17. Finally, Defendant points out that ondghaf agents selected, Gene
Hanvy, was already a “GS-12,” meaning that if hektthe position it would be a lateral
move rather than a promotion, so experience rdtiaar race was the only factor in his
selection.ld. Defendant goes on to explain the burden-shiféinglysis which applies in
cases of this sort, which the Court outlines beltdv.at 9et seq

In the Plaintiff's response to the Motion for Summndudgment, he repeats that
the Defendant’'s main reasons for non-selection—ebeitticulated experience in the

resumé and better qualification—are pretextual.oqD21 at 2). He says that he
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establishes prima faciecase and that the law requires that a trier dfdatermine if the
Agency'’s justifications for their actions are trukel. at 4-7. Specifically, he argues that
the “mysteriously incomplete” résumé is not an deot and that the truncation of his
résumé denied him an opportunity to compdtk.at 9. He also says that the testimony
in the record reveals inconsistencies in the hipngcess which suggest discrimination.
Id. at 13-21.

Defendant replies that there is no evidence of &aing with the résumé and any
allegation that someone shortened it on purposeeig speculation. (Doc. 22 at 2, 7). It
also says that the decision-makers’ testimony flede@o inconsistenciedd. at 3.

I. Authority

a. Summary Judgment Standard

A district court will grant summary judgment whédrete is no genuine dispute as
to any material fact and the moving party is esditto judgment as a matter of laweDF
R.Civ. P. 56(c). A fact is material if it might affecteloutcome of the lawsuit under the
governing law, and a fact is genuinely in disputéyof a reasonable jury could return a
verdict for the nonmoving partyAnderson v. Liberty Lobby, Ingl77 U.S. 242, 248
(1986). A party moving for summary judgment hake“tinitial responsibility of
informing the district court of the basis for itotion and identifying those portions of
‘the pleadings, depositions, answers to interraggdp and admissions on file, together
with the affidavits, if any’ which it believes demstrate the absence of a genuine issue of
material fact.” Celotex Corp. v. Catretg77 U.S. 317, 323 (1986). The burden then
shifts to the non-movant to produce evidence oigdase specific facts showing the

existence of a genuine issue for tridlllen v. Rapides Parish Sch. BA04 F.3d 619, 621
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(5th Cir. 2000). At the summary judgment stage, ¢burt “may not make credibility
determinations or weigh the evidence” and mustlvestoubts and reasonable inferences
regarding the facts in favor of the non-moving parReeves v. Sanderson Plumbing
Prods., Inc.,.530 U.S. 133, 150 (2000Anderson,477 U.S. at 249Dean v. City of
Shreveport438 F.3d 448, 454 (5th Cir. 2006)[A]lthough the court should review the
record as a whole, it must disregard all eviderma®riable to the moving party that the
jury is not required to believe.”"Reevesp30 U.S. at 151. Factual controversies are
resolved in favor of the non-movant only when bpétties have submitted evidence of
contradictory facts, thus creating an actual comtrsy; in the absence of any proof, the
Court does not assume that the non-movant couldoold prove the necessary facts.
Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc).
b. Burden-Shifting Framework

In employment discrimination cases, a plaintiff npagsent his case by direct or
circumstantial evidence, or botiRussell v. McKinney Hospital Ventur235 F.3d 219,
222 (5th Cir. 2000). If the plaintiff produces wnktircumstantial evidence of
discrimination, the burden-shifting analysis setifan McDonnell Douglas Corporation
v. Green 411 U.S. 792, 802 (1973) guides the inquiry. Huigh Circuit applies the
McDonnell Douglasframework to both Title VIl and ADEA claims.See Russell v.
McKinney Hospital235 F.3d at 222 n.3.

The complainant in a Title VIl or ADEA trial cargsethe initial burden of
establishing gorima facie case of race or age discrimination. This may beedby
showing (1) that he belongs to a protected cl&sth@t he applied and was qualified for

a job for which the employer was seeking applicaf@sthat he was rejected despite his

41719



gualifications; and (4) that, after his rejecti@omeone outside the protected class was
selected or the position remained open and the gmplcontinued to seek applicants
from persons of complainant’s qualificationslcDonnell Douglas411 U.S. at 80%ee
also Bienkowski v. Am. Airlines, In@51 F.2d 1503, 1504-1505 (5th Cir. 1988). A
plaintiff's personal beliefs that his employer disgnated or retaliated against him,
however genuinely held, are insufficient to estblprima faciecase of discrimination

or retaliation, or to raise a genuine issue of mtéact precluding summary judgment.
Byers v. Dallas Morning News, Inc209 F.3d 419, 427 (5th Cir. 200(ornshy v.
Conoco, Inc. 777 F.2d 243, 246-47 (5th Cir. 198B)ice v. Marathon Cheese Coyp.
119 F.3d 330, 337 (5th Cir. 1997).

Once the plaintiff has satisfied higima facieburden, the burden shifts to the
defendant to offer evidence of a legitimate, nocwiisinatory reason for the adverse
employment actionMcDonnell Douglas411 U.S. at 802Texas Dep’t. of Cmty. Affairs
v. Burdine 450 U.S. 248, 255-56 (1981). Defendant beardtinden of production, not
persuasion, as to the nondiscriminatory reasont$oaction. Sandstad v. CB Richard
Ellis, Inc., 309 F.3d 893, 897 (5th Cir. 2002) (citifgDonnell Douglas411 U.S. at
802;Burding 450 U.S. at 255-56). If the defendant satidtes burden, the presumption
of race or age discrimination established by ghena faciecase dissolvesSt. Mary’s
Honor Ctr. v. Hicks509 U.S. 502, 511-12 (1993).

Then the plaintiff is required to show either (4¢ reasons were not true and were
mere pretext for discrimination, or (2) even if te@asons were true, discrimination was a
motivating factor. Rachid v. Jack in the Box, In876 F.3d 305, 312 (5th Cir. 2004).

“Thus, the plaintiff can survive summary judgmegtgroducing evidence that creates a
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jury issue as to the employer’s discriminatory amsnor the falsity of the employer’s

legitimate nondiscriminatory explanationSandstad309 F.3d at 897. However a mere
allegation of pretext is not necessarily sufficieittis “possible for a plaintiff's evidence

to permit a tenuous inference of pretext and yeinsafficient to support a reasonable
inference of discrimination."West v. Nabors Drilling USA, Inc330 F.3d 379, 385 (5th

Cir. 2003) (quotingCrawford v. Formosa Plastics Carp234 F.3d 899, 903 (5th Cir.

2000)).

[I. Analysis of the Age and Race Discrimination Claims
a. PrimaFacie Case

The Plaintiff successfully establishes many of ¢élements of grima faciecase
laid out byMcDonnell Douglas First, it is clear that he belongs to a protéaass both
under the ADEA and Title VII. Parties do not digpthat Tamez is Hispanic and over
40 years of age. Second, Plaintiff proved thaap@ied for and that he was qualified for
the Field Canine Enforcement Trainer position. ¢DIB at Ex. F11j). Third, he showed
that he was not selected for the position. Padoesot dispute his rejection.

However, Plaintiff's success in establishing thartb element of thé&icDonnell
Douglasframework—that someone outside the protected etassms offered the job or
that the job remained open—is doubtful. All threen originally offered the jobs (Gene
Hanvy, Robert Denniston, and Randall Gerlach) w€aucasian.ld. at Ex. EEO
Investigation Report p. 3. Plaintiff also pointstdhat after two of these three men
declined the offers, the announcement was closéterrahan offered to qualified
Hispanics. Id. Accordingly, it appears that Plaintiff has e$idi®ed this fourth element

in regards to the racial discrimination claim. Buten the other opening in Brownsville
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was re-listed and finally filled, the man selectied the job, Richard DeMille, was
Hispanic' 1d. at Ex. F9 p. 3. This casts serious doubt onRfntiff's ability to
establish this last element in regards to his fagiscrimination claim. However,
Plaintiff filed this suit based on his initial n@@lection in favor of three Caucasian men
rather than his non-selection later when the pmsstiwere re-listed. Accordingly, the
Court finds that Plaintiff has met his initial berdin establishing prima faciecase of
race discrimination pursuant to Title VII.

However, the Plaintiff is not successful in es#iing this final element in
regards to his age discrimination claim. Both Haamd Denniston are over 40, and they
are older than the Plaintiff as wéll.Only one of the men initially offered the job,
Gerlach, is under 40 and younger than Tamewhile Gerlach is under 40 and thus
outside the protected class, “the ADEA prohibitscdimination on the basis of age and
not class membership.O’Connor v. Consol. Coin Caterers Corpl7 U.S. 308, 312
(U.S. 1996). Therefore, prima faciecase of age discrimination requires a plaintiff to
show his replacement is “substantially youngerheatthan simply “under 40.”Id.
Plaintiff does not establish Gerlach’s exact age ex@n allege that he is substantially
younger than Tamez. Plaintiff's failure to provertach’s “substantially younger” age

coupled with the fact that two of the men seledtmdthe position were actually older

! The man who eventually filled the post in Progrédike Brown, may have been Hispanic as wédl. at
Ex. G1 pp. 153-154. However Plaintiff suggests tiais not Hispanic but rather a Canadian Caucasia
Id. at p. 240; p. 267. At the summary judgment stigeCourt views contradictory evidence in favbr o
the Plaintiff, so it is assumed here that Brow@#icasian. Plaintiff also claims that DeMille @&t n
Hispanic but rather Puerto Ricahd. at 267. The Court does not wish to entertairltzate about the
definition of “Hispanic,” and instead takes judiamtice that the term Hispanic typically refersople
from or with descendants from any Latin Americareeen any Spanish-speaking country, which would
include Puerto RicoSeeMERRIAM WEBSTER S COLLEGIATE DICTIONARY 548 (Frederick C. Mish et al.
eds., 10th ed. 2001).

2 Denniston’s date of birth is 10/06/1957. (Doc.atd7). Hanvy’s date of birth is 12/1/195/.

Tamez's date of birth is 12/14/1961d. at Ex. G1 p. 8.

3 Gerlach’s date of birth is not evident in the medout parties seem to concede that Gerlach isgeu
than Tamez, and at least one person has givemtastithat he is in his mid thirtiedd. at Ex. G1 p. 109.
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than Plaintiff—one of them by a decade—signify tR&intiff cannot establish prima
facie case of age discrimination. Even making all reabte inferences in the Plaintiff’s
favor, these facts could not give rise to age digoation. Had Defendants been
discriminating on the bases of age, the Plaintibuld have been offered the job before
Denniston or Hanvy. Consequently, Plaintiffs ADEAaim fails at this stage in the
analysis.
b. Legitimate, Nondiscriminatory Reason

Because the Plaintiff successfully establishgarima faciecase as to the Title
VIl claim, it is now the Defendant’s burden to pide a legitimate, non-discriminatory
reason for its actions. Margie Gutierrez, who waesPort Director for Brownsville and
recommended Gerlach, Denniston, and Hanvy fontleedpenings at that location, states
that the selectees’ résumés articulated their expes very well while the Plaintiff's
résumé was very brief and did not state all hidificetions. (Doc. 18 at Ex. F4 pp. 5-6).
She also says that the selectees had very higigsaitn references from their superiors
while Tamez’s were not as goodd. at p. 7. Severiano Solis, who was the Acting Por
Director in Progreso and recommended Hanvy forpibstion at that location, says he
recommended Hanvy because he was the only perstimeamon-competitive list; Solis
says he was not even required to consider othedidates given Hanvy's non-
competitive status.ld. at Ex. F7 p. 3. Higgerson, who was Acting Diceodf Field
Operations at Laredo and made the final decisiays ke relied on the recommendations
made by Gutierrez and Soli$d. at Ex. F3 pp. 4-5. These declarations are stggdry
the demonstrable distinctions between the refeseand résumés of the Plaintiff and the

three selecteesCompare idEx. 11a-11h. Therefore, the Court finds thatddeant met
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its burden to produce a legitimate, non-discriromateason for the adverse employment
action taken against Plaintiff.
c. Pretext

Now the burden shifts back to the Plaintiff to pnod evidence raising a fact issue
as to whether the Defendant’s given reason wagxitetl. Medina v. Ramsey Steel Co.,
Inc., 238 F.3d 674, 682 (5th Cir. 2001). “To establsbtext, a plaintiff cannot merely
rely on his subjective belief that discriminatioashoccurred.” Price, 119 F.3d at 337
(citing Waggoner v. City of Garland, Texa87 F.2d 1160, 1166 (5th Cir. 1993)). “In
order to withstand summary judgment, Title VIl reqa that [Plaintiff], using direct or
circumstantial evidence, present sufficient evidefor a reasonable jury to conclude that
race, color, religion, sex, or national origin wasnotivating factor for any employment
practice.” Roberson v. Alltel Info. Serys373 F.3d 647, 652 (5th Cir. 2004) (quoting
Desert Palace, Inc. v. Cost&39 U.S. 90, 101 (2003)) (internal quotationsoeet).

I. Plaintiff's Evidence of Pretext

Here, as is common in discrimination cases, Pfaihas no direct evidence of
discrimination. Instead he attempts to providewmstantial evidence to show that
Defendant’s reasons for not selecting him wereeptet The Court finds that even
viewed cumulatively, the evidence raised by thenffis so tenuous that it cannot
support an inference of racial discriminatiofVest 330 F.3d at 385. The Plaintiff's
arguments regarding pretext rest solely on his esive belief that discrimination
occurred, and thus fail to meet his burd@nice, 119 F.3d at 337.

For example, one piece of circumstantial evideriw Plaintiff cites is that

Caucasians provided the reference checks and gatecpscores to other Caucasians
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while Hispanics had more negative refererfce@oc. 18 at Ex. G1 pp. 16 and 201).
While Plaintiff is Hispanic and received less thmerfect scores and the other three men
are Caucasians and received perfect scores, them® ievidence to show that this
distinction was motivated by discriminatory animtether than by the applicants’
differing qualifications. (Even the Plaintiff agre that Hanvy, one of the Caucasians,
deserves his outstanding marksd. at p. 130.) While it certainly would hery strong
circumstantial evidence if many or all Hispaniceeiged low scores on their references
from CBP superiors and all Caucasians received $ogines, the only pieces of evidence
in the record are the eight references for these fiten. Without looking at references
for at least one other Hispanic, there is no ewdemf any pattern of racial
discrimination. Nothing in these eight referencasgygests discriminatory animus.
Plaintiff's mere belief that he deserved higher ksan insufficient.

As another piece of circumstantial evidence, Pil&ipbints out that one of the
men asked to give him a reference, Moriarty, hadenen supervised him for a yedd.
at p. 113. He suggests that the CBP’s use of wtgrias his reference instead of the
reference listed on his résumé, Gene Hanvy, ingictftat Tamez was not given a fair
opportunity. However, one of Defendant’'s agentslars that Hanvy was not used as a
reference for the Plaintiff because they were cdmgdor the same positionld. at p.
136. Another agent points out that Moriarty wasduas a reference for Tamez because

he was Tamez'’s “first line” supervisor, and typigalne of an employee’s references is

* The Court notes that one of Tamez’s referencespn@msded by an Officer Contreras. (Doc. 18 at Ex.
F11h p. 2). While it ranked him more positivelathMoriarty’s reference did, it did not rank himtlvthe
perfect scores that other candidates had in eatttenfreferences. This fact goes against Pldmtif
suggestion that he received poorer marks from Gaalcguperiors because they possessed a racial bias
® At p. 239, even Plaintiff seems to admit that Hais/the best qualified for the Field Canine Enéanent
Trainer position.
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provided by the “first line” supervisorld. at pp. 106 and 113. While the Court cannot
make any credibility determinations in favor of thefendant at this stage, the Plaintiff
neither counters these explanations nor providgsaliarnative theory as to why the use
of Moriarty rather than Hanvy as a reference wasivated by race instead of by the
practical reasons the Defendant cited. Controgsrare resolved in favor of the non-
movant only when the parties create an actual cwetsy. Little, 37 F.3d at 1075.
Because the Plaintiff did not actually contest CBRExplanation, this piece of
circumstantial evidence does little to provide afgrence of discrimination.

Another argument Plaintiff makes is that he waspynbetter qualified than the
Caucasian individuals who were selected. He supplois assertion with the affidavit of
his one-time supervisor, Gene Hanvy, who says #faishould have gotten the job”
and “why he was not selected totally baffles méJoc. 21 at 6). Plaintiff also says the
Best Qualified List is ranked, so his appearangauatber four on the BQL indicates that
he was a stronger candidate than Gerlach, who waber eight on the list. (Doc. 18 at
Ex. EEO Investigation Report p. 4). The Court §ndcompelling that Hanvy, Plaintiff's
former supervisor and a man so obviously well resggk by everyone involved in this
case, thinks so highly of the Plaintiff. Howevilgnvy was not a decision-maker in this
employment decision, so his opinion is not indiwatf what the Defendant should have
done. Additionally, even assuming in favor of tien-movant that the BQL is in ranked
order and thus the people who made the list viehaez as a superior candidate to
Gerlach, there is no evidence in the record ashat\whe BQL rankings were based on,
nor is there evidence suggesting that local decisiakers were bound to consider the

same factors as the people who formed the BQL.h\W#atlittle in the record to indicate
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the importance of the BQL, it is a tenuous argumerdguggest that departure from this
list's rank order is even atypical. Moreover, thes no evidence to show that the
departure from the BQL rankings was racially maiea Had Tamez been first or
second on the list and three people below him ta&ddaa his stead, the situation would be
more indicative of a bias.

The argument that Tamez was better qualified tharothers has little bearing on
the pretext inquiry in this case. It is clear tladit the candidates placed on the Best
Qualified List, including the Plaintiff, were quiid to be Canine Field Enforcement
Trainers. (Doc. 18 at Ex. G1 p. 238). Defendaimiés that Plaintiff is qualified, but
still justifies its decision by showing that Plaffis résumé did not reflect all his
gualifications. Id. at Ex. F4 p. 6. Viewing contested issues in faMahe Plaintiff, the
Court is willing to assume that Plaintiff was mayealified than Gerlach. But even with
this assumption, Defendant’s legitimate nondisamatory reason for its actions still
stands: Tamez’s résumé did not reflect his alleggekriority. Plaintiff seems to believe
that the decision-makers should have blindly fokowthe BQL or somehow have
considered Plaintiff's qualifications beyond thdsged in his résumé. But the Court
cannot place such a burden on employment decisaters. They relied on the
applications before them when they made their @idacisions. The Court cannot infer
racism from the mere fact that decision-makersndidtake into account factors that were
not presented to them at the time they made tleeistn.

Plaintiff also argues that the record reveals iscgiancies in the testimony of
Agency officials, especially Higgerson. (Doc. 211d4). He finds it troubling that

Higgerson initially refused to admit that he knewniez was Hispanic.ld. He also
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points out that Higgerson did not look at Tameg'sumé and thus cannot argue that he is
less qualified.ld. at 10. And he adds that Higgerson has been edafsdiscrimination

by other employees so any statistical evidence hwisigggests the Agency’s hiring
procedures are not discriminatory is inaccuratewanmersuasiveld. at 13.

The Court is not persuaded by the Plaintiffs alfidgns of testimonial
inconsistency. The Court was not swayed by then8gs statistical evidence in the first
place; statistics on selectees have little meanittigout statistics on the applicant pool,
and the Court considers only evidence favorabtbedPlaintiff at this stage. Moreover, a
single other pending discrimination case againstamager who supervises over 2300
employees does not greatly affect the man’s criibor indicate a pattern of
discrimination. But even wholly disregarding Higgen's testimony in favor of the
agency, the Court does not find inconsistenciesngnbe testimony of other witnesses.
Instead, the Court notes that all the managerseamgloyees who testified on behalf of
CBP are remarkably consistent in their descriptiohthe decision-making process and
in their reasons for making the selections thay tmade. Repeatedly, all the officials
involved cited outstanding reference scores angthsn detailed résumés as their reasons
for preferring Hanvy, Gerlach and Denniston over BHaintiff. (Doc. 18 at Ex. F4 p. 7;
Ex. F5 p. 5; Ex. F6 p. 5). No inconsistent testiy suggests these reasons are false.
Repeatedly, testimony shows that Solis and Guieeeommended Hanvy, Gerlach and
Denniston to Higgerson and that Higgerson simplyraped these recommendatiorid.
at Ex. F4 p. 4; Ex. F7 p. 3-4. No inconsistentitesny suggests that Higgerson may

have actually played a greater role in the decisidherefore the Court finds the alleged
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inconsistencies regarding Higgerson’s and othestimony raised by the Plaintiff to be
insufficient to raise any inference of racial disanation.

Additionally, the Plaintiff argues that the recoreveals worrying procedural
inconsistencies. Specific instances that Plainti#ntions are that his personnel file
could not be located when he asked for it, that“thée of four” procedur® was not
followed, and that Moriarty had differing answensthe two references he provided for
the Plaintiff within a 24-hour period.

The Court does not see how the personnel filelade® to this claim. Plaintiff is
suing for not being selected for a position, anet¢his no indication that this particular
file was unavailable during the selection processewen that it should have been
consulted at all. Then the “rule of four” proceelurhich was ignored is something the
Agency claims it has not used in yeald. at Ex. G1 pp. 46 and 48. Plaintiff provides no
evidence to show that the rule of four is typicalsed, so there is no indication that its
non-use indicates irregular procedlrédnd then Moriarty’s differing references, which
are troubling to the Court, are a poor argumentawor of the Plaintiff. The second
reference Moriarty gave was harsher than the fildt.at p. 168. Any suggestion that
Moriarty was discriminating against the Plaintifhen he failed to call to correct the first
reference is unfounded because making that phdhe@ald have only hurt the Plaintiff.
Additionally Moriarty was one of two recommendeasid as neither one gave Tamez
perfect scores—in contrast with the perfect scgasered on each of the references of

the selectees—Plaintiff would have to suggest thath of his recommenders did

® This procedure would require decision-makers itigily select from the top 5 candidates on a BQLis
found in the union contract. (Doc. 18 at Ex. G#§-49).

" Nonetheless the existence of the “rule of fourjgests that, at least at one time, BQLs were pat in
ranked order. The Court views this in favor of Fiaintiff as evidence that BQLs are ranked.
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something irregular to convincingly argue that mcharal irregularities affected his
application process. Even viewed cumulativelyséhalleged procedural irregularities do
not show improper process sufficient to suggest @agriminatory animus towards the
Plaintiff.

Finally, Plaintiff relies heavily on his “mysterisly incomplete” résumé and
asserts that the “probable explanation is that résume was purposely deleted or
tampered with® (Doc. 21 at 9). He reasons that if he had subthithe résumé
improperly and it had been incomplete originallyert he never would have made the
BQL. Since he was put on the BQL by the OfficePefsonnel Management, he argues
that the résumé was surely submitted in full antdated at some point after it left the
personnel office. (Doc. 18 at Ex. G1 p. 273). sTheasoning makes sense, though
Plaintiff has no evidence to supporf itBut even assuming that Plaintiff's résumé was
submitted in full and later truncated, Plaintiffshao evidence to show that it was
intentionally shortened, much less that it was nhtmally shortened by someone
motivated by a racial bias. Like the Administrativaw Judge who decided the EEOC
complaint, the Court acknowledges that the problevite the résumé “crippled” the
Plaintiff as he pursued these job openingk.at Ex. | p. 9. But Plaintiff's allegation of
intentional truncation motivated by racism is signplot supported by any evidence
whatsoever. The Court is only required to med@sonableinferences in favor of the
non-movant, and an inference of racial motivati@rehwould surpass the bounds of

reasonableness.

8 Plaintiff “proves” that the complete version ohiésumé was properly submitted for the job byaikis

own testimony in the EEOC hearing. (Doc. 21 at 24§ has no other evidence to support this asserti
® The complete résumé which Plaintiff contends heemtly submitted online is not in the record. (D%8
at Ex. G1 p. 269-70). The longer résumé in thenaés one the Plaintiff worked on at some poiteiathe
original submissionlid.
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The Plaintiff believes his claims should survivett@al because the cumulative
impact of circumstantial evidence must be consiller&raefenhain v. Pabst Brewing
Co,, 827 F.2d 13, 19-20 (7th Cir. 1988Y)erruled on other grounds 860 F.2d 834 (7th
Cir. 1988). Here, while the Court haddresseceach piece of circumstantial evidence
raised by the Plaintiff individually, it does natnsidereach piece individually; the Court
views all the evidence collectively. Nonethelessgn after making assumptions in favor
of the Plaintiff and viewing all his arguments anddence together and considering their
cumulative impact, there is no evidence of raciatrimination here. Plaintiff has not
created a fact issue as to whether CBP’s adverpdogment decision was, even in part,
motivated by discriminatory animusoberson373 F.3d at 652.

The Court finds support for its view that Plairisfévidence is lacking in the very
cases the Plaintiff cites. For example, in Bteelpscase, the court found the employee
did not make a showing of age discrimination whdre shad no evidence of
discriminatory animus. 986 F.2d at 1026. And wiltle plaintiff inGraefenhaindid
prevail, he had compelling circumstantial evidetita the employer’'s given reason for
his termination was false. The employer fired Grabkain because he was making
“cutbacks” but then gave a younger man the sameeof§ecretary and equipment. 827
F.2d at 22. Obviously, this suggested that no aukd were made. Thus the very
circumstances of the plaintiff's termination suggespretext. Here, however, Tamez has
not been able to show circumstances which conttdkierlegitimate reason provided by
the Agency. While Plaintiff attempts to show thgbucircumstantial evidence that race

was a motivating factor in the Agency’s hiring dgens for the Field Canine
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Enforcement Trainer positions, the evidence preskrtere is not sufficient for a
reasonable jury to come to such a conclusion.

ii. Plaintiffs Arguments Against the Granting of Summay
Judgment

Plaintiff says the reasons upon which Customs amdd Protection grounded its
decisions are largely subjective, and notes thajestive qualifications are most prone to
be infected by stereotype or bias. (Doc. 21 gtiing Meding 238 F.3d at 682). Thus
the Plaintiff argues that his claims must proceettial so that a factfinder can decide the
true motivation behind the subjective decisions enlaglthe employer. This Court agrees
with the Fifth Circuit's decision ilMeding which notes that when hiring criteria are
entirely subjective, claims cannot be defeated wnmsary judgment at thprima facie
case stage. 238 F.3d at 682. However Medina,chdimed age discrimination, offered
much more concrete evidence of discrimination thlat which the Plaintiff has
provided. He showed that near the time he wasepasser in favor of a younger
candidate, one vice president said the companyldliget rid of all the old people.’1d.

He then showed that this same vice president wasvied in hiring decisions.ld. He
also countered the defendant’s legitimate reasompdssing him over (that he was not
gualified) with evidence that he was more experenin sales and in the industry than
the man selected for the jodd. Here, the Plaintiff has offered no hard evidente
discriminatory animus. Likewise he has not cowrdddefendant’s legitimate reason for
passing him over (that his résumé depicted a laséifigd candidate than others). So
while this Court acknowledges that it must be adrabt to overstep its bounds in the
summary judgment phase, it does not believe Metinarequires it to allow this suit to

continue to trial simply because the Plaintiff makebare allegation of pretext.
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Plaintiff citesReevedo argue that some reasons articulated by an eephre
“prone to resist summary judgment” and claims ma$ appropriate for a district court to
determine whether subjective criteria are bona dide®® make dispositive determinations
about the employer’s credibility. (Doc. 21 at But again, the very case law Plaintiff
cites requires more evidence than Plaintiff prosidReevesequires both @rima facie
caseand “evidence that contradicts the employer’s proférpestification.” Id. at 8
(citing Vaughn v. MetraHealth Co., Inc145 F.3d 197, 201-02 (4th Cir. 1998). Here,
Plaintiff has provided no evidence beyond his owhjective belief that his résumé was
intentionally altered to contradict CBP’s proferrgdstification for its decision.
Subjective belief alone cannot raise a genuinesisgumaterial fact precluding summary
judgment. Byers 209 F.3d at 427. Therefore this Court is wellhini its discretion in
deciding that there are no fact issues which waadnal.

V. Retaliation Claim

Plaintiff initially asserted that the Agency retdaéd against him. (Doc. 1 at 4).
Defendant pointed out that the retaliation claimswat viable because (1) it was not
asserted during the administrative proc8smd (2) the only adverse employment action
which is complained of, Plaintiffs non-selectioonrfthe Field Canine Enforcement
Trainer positions, occurred before Plaintiff filady claim against his employer, so no
retaliation could have occurred. (Doc. 18 at 2Plaintiff never responds to these
arguments or reasserts his retaliation claim. Adiogly, the Court considers this claim
abandoned and grants summary judgment in favohefiefendant on the retaliation

issue.

1¥SeeDoc. 18 at Ex. A-1 p. 2.
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V. Conclusion

The Court hereb$sRANTS Defendant’s Motion for Summary Judgment. Any
relief not herein expressly granted is denied. pagding motions are denied as moot.

SO ORDERED this 30th day of January, 2009, at MmAlITexas.

Randy Crane
United States District Judge
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