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UNITED STATESSTRICT COURT O
SOUTHERN DISTRICT OF TEXAS
MCALLEN DIVISION

CNH CAPITAL AMERICA LLC,

Plaintiff,

V. CIVIL ACTION NO. M-10-478

PROGRESO MATERIALS LTDet al,

w W W W W W W W

Defendants.

OPINION AND ORDER

Pending before the Court is Plaintiff CNH Capiaherica LLC’s (“CNH”) motion for
partial summary judgment.After considering the motion, supplement to thetion, responses,
reply, and surreply, the CoUBRANT S the motion in part anDENIES it in part.

l. Background?

This dispute arises out of the financing and twates of some equipment, an Ahern
Asphalt Plant and a Kawasaki Wheel Loader s/n 88885 CNH financed the purchase of both
pieces of equipmerit.

CNH contends that the original buyers were Hugatiez (“Martinez”) and Progreso
Materials, Ltd. (“Progreso™. CNH contends that Progreso and Martinez grantsecarity
interest to CNH which CNH properly perfected. CNH alleges that Fernando Vasquez

(“Vasquez”) and Martinez guaranteed performancestttte security agreemeéht.

' Dkt. No. 36.

2 On November 2, 2012, Progreso Materials LTD, Hidjwerto Martinez, and Fernando Vasquez “incorpdcite
by reference, the arguments and evidence set ifofftefendant [Upper Valley]'s Response to CNH’s Matfor
Summary Judgment.” Dkt. No. 45 at § 1. Therefddpper Valley's admissions in its response are also
admissions of Progreso Materials LTD, Hugo Albévtartinez, and Fernando Vasquez.

3 Dkt. No. 36-1 at p. 6.

* Dkt. No. 27 at 1 8; Dkt. No. 36 at p. 6.

° Dkt. No. 27 at 7 10-11.

® Dkt. No. 27 at 1 9.
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In contrast, Upper Valley contends that Martinezswot a buyer of the loaderUpper
Valley denies that CNH properly perfected a seguniterest in the equipmefit.

Ultimately, the equipment was sold to Upper Valldgterials, LLC (“Upper Valley”).
CNH argues that Upper Valley acquired the equipnfiearh Progreso and/or Martinez and/or
VasqueZ. Upper Valley argues that it bought the equipnuery from Progresd’

CNH brought suit against Progreso, Martinez, Vagquand Upper Valle}? CNH
alleges that Progreso and Martinez have breacleeddturity agreement and that Martinez and
Vasquez have breached their guaranties of the iseagreement? CNH seeks a declaration
that Upper Valley’s interest in the equipment ibauinate to CNH’s security interest and CNH
seeks to foreclose on the equipméntLastly, CNH seeks to recover attorneys fees faim
Defendanty’

Upper Valley has cross-claimed against the otheferdlants asserting that if CNH
recovers the equipment from Upper Valley, Upperléfais entitled to damages for breach of
warranty regarding the equipmeént. Additionally, Progreso and Martinez have filedhird-
party complaint against San Jacinto Title Serviafese Rio Grande Valley L.L.¢°

Currently, CNH is seeking partial summary judgmeriirst, CNH seeking summary

judgment on all of its claims against Progreso, tMaz, and VasqueZ. CNH also asks the

"Dkt. No 43 at 1 2.

8 Dkt. No. 43 at ¥ 10. (Although Upper Valley doepaor job of articulating this distinction, it agps that it is
Upper Valley's position that Progreso did mrfecta security interest in the loader, and Martinezl¢mot
individually grant a security interest in the loagle

°Dkt. No. 27 at 7 17.

9Dkt. No. 29 at 17.

1 Dkt. No. 27.

21d. at 79 19-22.

31d. at 19 23-24.

4 Dkt. No. 27 at ] 25.

*Dkt. No. 29 at 1 37-43.

' Dkt. No. 60.

" Dkt. No. 36 at p. 1.

2/16



Court to find that it has a valid and perfectedusigg interest in the loader that it may enforce
against Upper Valle}?
. Analysis
“The court shall grant summary judgment if the @uavshows that there is no genuine
dispute as to any material fact and the movanmntiled to judgment as a matter of law.”
Federal Rule of Civil Procedure 56 states in part:
(c) Procedures. (1) Supporting Factual PositioAsparty asserting that a fact
cannot be or is genuinely disputed must supportasertion by: (A) citing to
particular parts of materials in the record, inahgd depositions, documents,
electronically stored information, affidavits or olrations, stipulations
(including those made for purposes of the motioly)p@admissions, interrogatory
answers, or other materials; or (B) showing tha thaterials cited do not
establish the absence or presence of a genuinatéjspr that an adverse party
cannot produce admissible evidence to suppor
Additionally, “[w]here federal jurisdiction is badeon diversity of citizenship, as it is here, a
federal court looks to the substantive law of teifn state
A. Claims Against Upper Valley
CNH argues that it has a perfected and enforcesdderity interest in the loader which
entitles it to foreclose on the loader. For siipli the Court will first analyze whether CNH
has established that there was a security intare$te loader. Second, if there was a security
interest in the loader, the Court will then detereniwhether CNH has established that it
perfected that security interest. Third, if theu@odetermines that there was an unperfected

security interest in the loader, the Court will lenaie if CNH may, nevertheless, enforce its

unperfected security interest against Upper Valley.

¥d..

YFED. R. CIV. P. 56(a).

2 FED. R. CIV. P. 56(c).

2L Colony Ins. Co. v. Peachtree Constr., Ltd., 64830248, 252 (5th Cir. 2011) (citing Erie R.R. CoTwmpkins,
304 U.S. 64, 78 (1938); Tex. Indus., Inc. v. Factdut. Ins. Co., 486 F.3d 844, 846 (5th Cir. 2007))
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1 Security Interest

The Court will first determine whether there wasadid security interest in the loader.
Section 9.203 of the Texas Business and Commerae Goldresses the enforceability of
security interests:

(a) A security interest attaches to collateral whidmecomes enforceable against

the debtor with respect to the collateral, unlgssagreement expressly postpones

the time of attachment.

(b) Except as otherwise provided in Subsectiong(j)c)a security interest is

enforceable against the debtor and third parti¢s mspect to the collateral only

if:

(1) value has been given;
(2) the debtor has rights in the collateral or plogver to transfer rights in
the collateral to a secured party; and
(3) one of the following conditions is met:
(A) the debtor has authenticated a security agraethat provides
a description of the collateral . %2 .
Because the granting of a security interest requiteat the “debtor [have] rights in the
collateral,” the Court must determine who is “debts to the loader. In this context, a “debtor”
is “a person having an interest, other than a #gcinterest or other lien, in the collateral,
whether or not the person is an obligor . 23 .

Turning to the evidence provided by the partiegs important to note that there are two
versions of the Retail Installment Sale Contraail aelated guaranties in the record. CNH
provided a version which lists Progreso and Mattiite the “Buyer” field®* Upper Valley
provided a version which lists Progreso and Vasquezthe “Buyer” field (“Vasquez

Agreement”)*> None of the parties have suggested that some atfieement controls. At this

stage, the Court need not decide which of the ageats controls. It is undisputed that Progreso

% Tex. Bus. & Com. Code Ann. § 9.203 (West Supp.1201

% Tex. Bus. & Com. Code Ann. § 9.102(28)(A) (WespSL2011).
24 Dkt. No. 36-1 at pp. 8-15.

% Dkt. No. 43-6 at pp. 2-9.
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had rights in the collateral. The critical isssenhether Martinez also had individual rights in
the collateral.

For the reasons stated below, the Court findsttiexe is genuine issue of material fact
about whether Martinez was a “debtor [who] ha[dhts in the collateral or the power to transfer
rights in the collateral to a secured party.” NI is correct that Martinez purchased the loader
in his individual capacity, then this element wolikkly be satisfied. On the other hand, the
analysis changes if Martinez was only acting onalfebf Progreso, a partnership, because
“[p]artnership property is not property of the pents” and “[a] partner . . . does not have an
interest in partnership propert§®” Therefore, even if Martinez was a partner, thatus alone
was insufficient to permit him to individually coay a security interest in partnership property.

The Court will now determine if the loader was tparship property. The Texas
Business Organization Code states the followingeg®rrule regarding property acquired in the
partnership context:

(a) Property is partnership property if acquiredhi@ name of:

(1) the partnership; or

(2) one or more partners, regardless of whether rtame of the
partnership is indicated, if the instrument transfg title to the property
indicates:

(A) the person’s capacity as a partner; or
(B) the existence of a partnership.
* % %
(d) For purposes of this section, property is aegliin the name of the
partnership by a transfer to:
(1) the partnership in its name; or
(2) one or more partners in the partners’ capaagypartners in the
partnership, if the name of the partnership isdathd in the instrument
transferring title to the property.

% Tex. Bus. Orgs. Code Ann. § 152.101 (West Suppip

2" Unless the limited partnership chapter contradictgrovision of the general partnership chaptee, general
partnership provisions apply. Tex. Bus. Orgs. Cade. § 153.003 (West. Supp. 2011).

% Tex. Bus. Orgs. Code Ann. § 152.102 (West Supp1R0
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Because CNH, the summary judgment movant, reliesthen Martinez Agreement in its
argument, the Court will focus its analysis on thatument.

On the first page of the Martinez Agreement, eitbgreso and Martinez are listed in the
“Buyer” field.?® Progreso is a partnership and under the partipessitute the loader is properly
characterized as partnership property if the MagirAgreement controls because Progreso
acquired the loader in the name of the partnership.

Aside from partnership law, the Court finds thegre is genuine issue of material fact as
to whether Martinez should be considered a “Buyader the Martinez Agreement. Simply, the
Martinez Agreement is laden with ambiguity. AltlgbuMartinez is listed in the “Buyer” field,
only the “Corporation/LLC/LP” was checked, and thadividual/Sole Proprietorship” box was
notably left uncheckedf. If, as CNH argues, Martinez was taking an indiaidinterest in the
loader, the “Individual/Sole Proprietorship” box osiid have been checked as well.
Additionally, Martinez signed the first page as‘@wner.”*?* Also, on the top of each of the last
five pages of the Martinez Agreement, only Progriesdentified as the buyér. These aspects
of the Martinez Agreement are sufficient to rentle contract ambiguous. This is important
because “[o]nly where a contract is ambiguous magurt consider the parties’ interpretation
and admit extraneous evidence to determine thentiraning of the instrument®

Furthermore, CNH has failed to demonstrate witkriesic evidence that the parties

intended Martinez to be a buyer under the MartiAgeeement. Specifically, the Court finds

29 Dkt. No. 36-1 at p. 8.

30 Even though Progeso’s name is misspelled in thk the Martinez Agreement and the Vasquez Agreentieat
Court finds that both agreements indicate that s acquired the loader “in the name of the peshig” for
the purposes of the partnership statute

3L Dkt. No. 36-1 at p. 8.

2 |d.

33 Dkt. No. 36-1 at pp. 9-13.

3% David J. Sacks, P.C. v. Haden, 266 S.W.3d 447;545(Tex. 2008) (internal quotation marks and mitat
omitted).
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that the evidence cited by CNH does not supporpatsition that Martinez understood he was
“buyer” in the 2007 transactioll. On the contrary, Martinez testified that he did imdividually
buy the loade?®

Additionally, the Court finds it telling that CNH'surrent position that Martinez was a
“buyer” contradicts its own original assessmentho$ transaction. Specifically, CNH filed an
affidavit of Aaron Lachell, a CNH employee and &tadian of records, and in the affidavit Mr.
Lachell identified “Progreso Material LTD” as th@utyer” of the loade?/ Furthermore, the
affidavit distinguished between Progreso, the “Byyand “Martinez.®® CNH also attached a
demand letter which was sent by CNH’s attorney @rtMez>® In the demand letter, CNH’s
counsel identified Progreso as the “Buyer” and iified Martinez as a guarantot.

Ultimately, the summary judgment record does nsialdish that Martinez had an
individual interest in the loader which would malken a “debtor.” Because CNH has not
established that Martinez was a “debtor,” the Coarinot find that Martinez could individually
grant a security interest in the loadér.

The parties agree that Progreso was a buyer ofotder’? This is true even if the
Vasquez Agreement, which Upper Valley attacheddaasponse, controls. Because Progreso
had an interest in the loader, Progreso qualifesaadebtor. Furthermore, under both the

Martinez Agreement and the Vasquez Agreement, velas purportedly giveff and CNH

% Dkt. No. 42 at p. 5.
% Dkt. No. 43-3 at p. 11.
37 Dkt. No. 36-1 at pp. 5-7. (This affidavit missgeRrogreso’s name.).
38
Id.
39 Dkt. No. 36-1 at pp. 24-25 (This letter misspélt®greso’s name.).
40
Id.
*! The Court notes that the same outcome would likebult if Fernando Vasquez’ interests in the loadere
analyzed, but this analysis is unnecessary begahsefocuses its argument on Martinez.
“2Dkt. No. 36 at p. 6; Dkt. No. 43 at 7 1; Dkt. Ni&.
“3 Dkt No. 36-1 at p. 8; Dkt. No. 43-6 at p. 2.
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financed the purcha$é. Both agreements appear to be signed by Martindz\Vasquez, who
Defendants admit are Progreso’s princifalas Progreso’s “Owner[sf® Finally, the loader is
identified in both agreement5. Thus, under both agreements, Progreso granteeturity
interest in the loader. This is consistent with énefants’ position that “CNH took a security
interest in the Loader in connection with the F8ate.*® Now the Court will consider whether
the security interest that Progreso granted inahder was perfected by CNH.
2. Perfection

CNH argues that it successfully perfected its sgcinterest in the loader by filing a
UCC Financing Statemefit. CNH stated: “To be enforceable against third iparsuch as
[Upper Valley], a security interest must be perecby filing a UCC-1 financing statement with
the Secretary of Staté” Because CNH does not argue that it perfectedeitsirity interest in
any other way, the Court will only consider whetl@MH perfected its security interest in the
loader by filing the UCC-1 financing statement. eThexas Business and Commerce Code states
in relevant part:

(@) A financing statement substantially satisfyittge requirements of this

subchapter is effective, even if it has minor esror omissions, unless the errors

or omissions make the financing statement serioungjeading.

(b) Except as otherwise provided in Subsection gcjinancing statement that

fails sufficiently to provide the name of the debio accordance with Section

9.503(a) is seriously misleading.

(c) If a search of the records of the filing offiaader the debtor’'s correct name,

using the filing office’s standard search logicaify, would disclose a financing

statement that fails sufficiently to provide themeof the debtor in accordance

with Section 9.503(a), the name provided does rakenthe financing statement
seriously misleading’

“4 Dkt. No. 36-1 at p. 6.
“5Dkt. No. 43 at 5 and Dkt. No. 45.
;‘j Dkt. No. 36-1 at p. 8; Dkt. No. 43-6 at p. 2.
Id.
“8 Dkt. No. 43 at  1; Dkt. No. 45.
“9Dkt. No. 36 at p. 7; Dkt. No. 36-1 at pp. 32-33.
0 Dkt. No. 36 at p. 6.
*1 Tex. Bus. & Com. Code Ann. § 9.506 (West Supp.1201
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Here, the Court must consider whether the finanstagement was seriously misleading.
Upper Valley argues that the financing statemerd gexiously misleading because the “s” was
left off the word “Materials” in Progreso’s namfeand CNH does not argue that a search under
Progreso’s correct name would have disclosed trenéiing statemenit. Furthermore, the Court
has reviewed the applicable portion of the Texasniiktrative Code which establishes the
standard search logic and is persuaded that thesmni of the “s” would have prevented a
searcher using the standard search logic from desow the financing statement if the searcher
used Progreso’s correct narfe.

For its part, CNH argues that the misspelling aigPeso’s name is irrelevant because a
search under Martinez’ name would have revealeditlaacing statement on which Progreso
was also listed as a debfdr.A financing statement is seriously misleading iearch of the
records “under théebtor’'s correct name” would not disclose the financingesteent. But, as
discussed above, CNH has failed to demonstratéMtheinez was a debtor. If Martinez was not
a debtor, the fact that a search in his name whbalce revealed the financing statement was
insufficient to perfect CNH’s security interestthre loader.

Because CNH misspelled Progreso’s name and be€idbkehas not demonstrated that
Martinez was a “debtor” whose name Upper Vallepusth have searched for under 8 9.506, the
Court finds that CNH has failed to demonstrate thpérfected its security interest in the loader.
3. Without Knowledge

Although CNH has failed to demonstrate that it laaperfected security interest in the

loader, the Court’s analysis is not complete. i8ac®.201 of the Business and Commerce Code

*2Dkt. No. 43 at 110 & n.2.

3 Dkt. No. 36 at pp. 7-11.

> 1 Tex. Admin. Code § 95.503 (Tex. Sec'y of Stasek In reJim Ross Tires, Inc., 379 B.R. 670 (S.D. Tex. 007
% Dkt. No. 36 at pp. 10-11.
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states the general rule regarding the effectiveaokassecurity agreement: “Except as otherwise
provided by this title, a security agreement igetifve according to its terms between the parties,
against purchasers of collateral, and against creditors® Therefore, except as otherwise
provided, CNH’s security agreement covering theléyas effective against Upper Valley even
if it was not perfected.

Section 9.317 provides the relevant exception:

Except as otherwise provided in Subsection &ebuyer, other than a secured

party, of tangible chattel paper, tangible documegods, instruments, or a

security certificatetakes free of a security interest or agricultural lienif the

buyer givesvalue and receives delivery of the collateral without knowledge of

the security interest or agricultural lierand beforeit is perfected.”’

Here, CNH argues that Upper Valley should be deetndthve knowledge of CNH’s security
interest because Martinez was listed as a sellehemocuments when Upper Valley acquired
the loader? Upper Valley states that it did not have knowkeddthe lierr?

In this context, “knowledge” means actual knowle®yeBut CNH has not demonstrated
that Upper Valley had actual knowledge of the lieinstead, CNH argues that Upper Valley
should have discoverethe security interedtf; that is not an actual knowledge argument.
Additionally, CNH’s argument that Lone Star NatibBank (“LSNB”) actually discovered the
security intere$t is unavailing because CNH produced no evidenceltBAIB communicated

that knowledge to Upper Valley. Therefore, Uppall®y cannot be charged with LSNB’s

actual knowledge. Ultimately, CNH has failed tammstrate that Upper Valley had actual

* Tex. Bus. & Com. Code Ann. § 9.201(a) (West. S@fiL1) (emphasis added).
>’ Tex. Bus. & Com. Code Ann. § 9.317(b) (West S@ii1) (emphasis added).
8 Dkt. No. 36 at p. 7-11; Dkt. No. 42.

% Dkt. No. 43 at 1 2.

9 Tex. Bus. & Com. Code Ann. § 1.202(b) (West S@ii1) (emphasis added).
®1 Dkt. No. 36 at pp. 7-11.

%2 Dkt. No. 42 at pp. 2-4.
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knowledge of the security interest. Thus, 8§ 9.pt&vents the Court from entering summary
judgment in favor of CNH on this issue at this time

In conclusion, CourtGRANTS summary judgment in part anBENIES summary
judgment in part on CNH’s claims against Upper ¥@ll Specifically, the Court finds that
Progreso granted a security interest in the loaddrgrants summary judgment for CNH on that
issue. The Court denies summary judgment on ther assues. The summary judgment record
does not demonstrate that Martinez individuallynged a security interest in the loader.
Furthermore, CNH has failed to demonstrate thaerfected its security interest in the loader.
Although CNH might prevail if Upper Valley had aatuknowledge of the lien, there is a
genuine issue of material fact regarding whethepadp/alley had actual knowledge of the lien.
Because CNH has not demonstrated that it perfeztedcurity interest in the loader or that
Upper Valley had actual knowledge of the secuntieriest, CNH may not foreclose on the
loader at this time.

B. Claims Against Progreso, Martinez, and Vasquez

CNH moves for summary judgment on all of its claiagainst Progreso, Martinez,
VasqueZ® The Court will first consider the underlying liity issues before addressing the
amount of any such liability.

1. Breach of Contract Claims
CNH moves for summary judgment on its breach otaggrent claim against Progreso

and Martine?* This is a breach of contract claim. “The eletsein a suit for breach of

3 Dkt. No. 36 atp 1.
54 Dkt. No. 27 at 1 19-20.
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contract are: (1) a valid contract; (2) the pldinperformed or tendered performance; (3) the
defendant breached the contract; and (4) the fffaivds damaged as a result of that bred¢h.”

First, the Court considers whether there was &l \antract. CNH bases its breach of
contract claim on the “Martinez Agreemefi,which was provided by CNH’s custodian of
records’’ The agreement appears to be valid contract, amgr€so and Martinez do no dispute
that there was a valid contract. At most, theiparispute whether the Martinez Agreement or
the Vasquez Agreement is the controlling agreemdt here, the issue of which agreement
controls is irrelevant as far as Progreso is corestibecause Progreso would be bound under
either agreement. In contrast, as explained alibeelMartinez Agreement is ambiguous; CNH
relies on the Martinez Agreement, but has failedestablish that Martinez signed the non-
guaranty portion of the Martinez Agreement in hmslividual capacity and not merely as a
representative of Progreso. Therefore, the Conalsfthat CNH has demonstrated that there was
a valid contract with Progreso, but has not denrated that there was a valid contract with
Martinez individually (beyond the guaranty portiofithe Martinez Agreement).

Second, the Court turns to the performance elemEhe summary judgment record
establishes that CNH performed by financing thecpase of the load&f. Defendants do not
dispute that CNH performed.

Third, the Court considers whether there was adire CNH provides evidence that
Progreso has failed to make timely payments urfteragreemerff. The Court finds that this

constitutes a breach by Progeso.

8 Aquila Sw. Pipeline, Inc. v. Harmony Exploratidne., 48 S.W.3d 225, 235 (Tex. App.—San Antonio 20fket.
denied) (citation omitted).

¢ Dkt. No. 36-1 at pp 8-13.

7 Dkt. No. 36-1 at pp. 5-7.

% Dkt. No. 36-1 at pp. 5-6.

%9 Dkt. No. 36-1 at p. 6.
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Fourth, the Court considers the damages elentdate, the summary judgment evidence
establishes that CNH has been damaged by Progresessh because CNH has not been paid
and not recovered the equipméht.

Ultimately, the CourlGRANTS summary judgment for CNH on its breach of contract
claim against Progreso. The ColENIES summary judgment for CNH on its breach of
contract claim against Martinez because CNH has denhonstrated that Martinez was
individually a party to the non-guaranty portiontleé Martinez Agreement.

2. Breach of Guaranty Claims

The Court will now address CNH'’s claims that Maetz and Vasquez breached their
guaranties. “[lJn order to recover on a breaclgwéranty agreement, the plaintiff must prove:
(1) the existence and ownership of the guarantgegent; (2) the terms of the underlying
contract by the holder; (3) the occurrence of thiedttions upon which liability is based; and (4)
the failure or refusal to perform the promise by guarantor.®

First, CNH has produced evidence of two guarantiepayment under the Martinez
Agreement which were apparently executed by Martared VasqueZ Upper Valley produced
the Vasquez Agreement which contains guaranties Mhrtinez and Vasquez apparently
executed as welf Furthermore, Martinez admitted that he and Vasqgearanteed the
agreemenf? The Court finds that Martinez and Vasquez werarapntors. Additionally, the
evidence establishes that CNH is the owner of tigoseanties via assignment of the underlying

agreements Second, as to the terms of the underlying agratsneboth the Martinez

"0 Dkt. No. 36-1 at pp. 6-7.

" Byrd v. Estate of Nelms, 154 S.W.3d 149, 157 (Tapp.—Waco 2004, pet. denied).
"2 Dkt. No. 36-1 at pp. 6, 9, 14-15.

3 Dkt. No. 43-6 at pp. 3, 8-9.

" Dkt. No. 43-3 at p. 63.

> Dkt. No. 36-1 at p. 12; Dkt. No. 43-6 at p. 6.
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Agreement and the Vasquez Agreements required pagnte be mad& Third, the condition
upon which liability is based has occurred becd&sgreso has failed to make timely payments
under the agreemefit. Fourth, the summary judgment evidence establigesMartinez and
Vasquez have failed to perform their promises bsedurther payments have not been mde.

Therefore, the Court finds that Martinez and Vasgbhave breached their guaranties.
The CourtGRANTS summary judgment for CNH and against Martinez ®adquez on the
breach of guaranty claims.

3. Amount Owed on Breach of Contract and Breach of Guaranty Claims

Because the Court has determined that Progrdsabis on the breach of contract claim
and Martinez and Vasquez are liable on the bredchuaranty claims, the Court will now
determine the amount owed. Here, the summary jedgravidence establishes that Progreso
owed $711,179.52 to CNH as of October 13, 201@dditionally, Progreso owes a per diem of
$151.64 for each day that amount has been uripaid.

Furthermore, as guarantors, Martinez and Vasquepmtly and severally for the same
$711,179.52. They are also jointly and severadlplé for the $151.64 per diem for each day
that amount is not paid.

The Court notes that CNH purports to respond talemation of misapplied paymerits.
After reviewing Upper Valley’s response, which vaaopted by the other defendants, this issue

was only mentioned in passing, and when raised; onk page of Martinez’' deposition was

5 Dkt. No. 36-1 at pp. 8-13; Dkt. No. 43-6 at pp7 2-
" Dkt. No. 36-1 at p. 6.

8 Dkt. No. 36-1 at p. 6.

"9 Dkt. No. 36-1 at p 6.

8 Dkt. No. 36-1 at p. 6.

8. Dkt. No. 46 at pp. 3-4.
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cited®* Nevertheless, the Court agrees with CNH thatshmgle page of Martinez’ deposititn
does not create a genuine issue of material fagardeng the application of payments.
Additionally, Defendants admit that Progreso retgeesthat the proceeds from the sale be
applied to other debf§. Ultimately, the Court finds that Defendants h#aiéed to demonstrate
that there is a genuine issue of material factngigg the application of payments by CNH that

prevents the Court from entering judgment.

82 Dkt. No. 43 at 1 7, 10.3 & 12.
8 Dkt. No. 43-3 at p. 14.
84 Dkt. No. 43 at | 7; Dkt. No. 45.
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1. Conclusion

In conclusion, the CourGRANTS summary judgment for CNH on the claim that a
security interest in the loader was granted by fesgy The CouDENIES summary judgment
on the remaining issues related to CNH’s attempétover the loader from Upper Valley.

Furthermore, the CouRANTS summary judgment for CNH and against Progreso on
the breach of contract claim. The CoDENIES summary judgment on the breach of contract
claim against Martinez. The Co@RANTS summary judgment for CNH and against Martinez
and Vasquez on the breach of guaranty claims.

Accordingly, the Court enters judgment againstgReso, Martinez and Vasquez, and
finds that they are jointly and severally liableGbIH for the following sums:

(1) Seven hundred eleven thousand one hundred sevesetyand 52/100 dollars
($711,179.52); and

(2) Accrued pre-judgment interest in the amount of $8%1the “Per Diem”) for each
day from and after October 13, 2010 through the dafinal Judgment.

IT 1S SO ORDERED.
DONE this 25th day of October, 2012, in McAllergxas.

Micaela AlvAreZ
UNITED STATES DISTRICT JUDGE
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