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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
MCALLEN DIVISION

SHIPLEY GARCIA ENTERPRISES, LLG§

Plaintiff,

VS. CIVIL ACTION NO. M-12-89

TED A. CURETON et al,

w W W W W W W

Defendants.

ORDER DENYING SHIPLEY GARCIA ENTERPRISES, LLC'S AND BOBBY
GARCIA'S MOTIONS TO REMAND, WITHDRAWING THE REFEREN CE, AND
CONSOLIDATING THIS ACTION WITH CIVIL ACTION NO. 11c v204

Introduction

Now before the Court are various Motions pendimghis action and in a prior, related
case, Civil Action No. 11cv204, stylggarcia, et al. v. Curetan As stated on the record at the
May 11, 2012 hearing in both cases, the Court fitigg resolution of the jurisdiction and
abstention issues presented in this case mustdeemmsideration of all other Motions in both
cases. Therefore, the Court now considers PlaBitiipley Garcia Enterprises, LLC’s Motion to
Remand for Mandatory or Permissive AbstentionooBurford Abstention of This Civil Action
(Doc. 5) and Intervenor Bobby Garcia’s Motion tonfRand (Doc. 8). Upon consideration of the
Motions and responsive briefing, in light of théerant law, the Court finds that the Motions to
Remand should be denied. The Court also finds thatreference of this action to the
bankruptcy court should be withdrawn and the actomsolidated with Civil Action No.

11cv204 also pending in this Court.
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I. Factual and Procedural Background
A. Civil Action No. 11cv204

Civil Action No. 11cv204 originated in the ¥2)udicial District, Hidalgo County, Texas,
where on May 27, 2011, Plaintiff Bobby Garcia fileldims against Defendant Ted Cureton for
breach of fiduciary duty, conversion, and fraudsiag from the parties’ participation in the
purchase of a Harley-Davidson dealership in the Riande Valley. 11cv204 at (Doc. 1 at pp.
7-11)! According to Garcia, he and his “acquiring entitghipley Garcia Enterprises, LLC
(“SGE"), agreed to purchase the dealership frome@urwho in turn required that the dealership
retain Cureton as a consultaritl. Garcia claims that Cureton breached his fiduciaryed of
loyalty and non-disclosure to Garcia by “inflatittge value of the dealership and failing to be
honest about the inventoryltd. Garcia further alleges that in reliance upon Curstpromises
and misrepresentations, Garcia signed and becamsenadly liable under a promissory note
payable to Cureton in connection with the purchase. Garcia also alleges that Cureton
converted funds and assets of the dealership toowis use and deprived Garcia and the
dealership of the needed capital to conduct itenless. Id.

Another shareholder in SGE, Eugene Shipley, intezdan the state court action on June
2, 2011. (Doc. 1 at pp. 13-15). Shipley’s Firshénded Plea in Intervention, his live pleading,
brings similar claims against Cureton for breach foduciary duty and fraudulent
misrepresentations inducing Shipley to sign andimxpersonally liable under the promissory
note. (Doc. 32). Shipley also alleges that Curetolated the terms of the purchase agreement,
causing Shipley to incur the debt for which he esspnally liable, and that Cureton tortiously
interfered with the contractual and business mtatiof SGE, Shipley, and “Harley Davidson.”

(Doc. 32).

! The dealership includes two locations in McAll&exas and San Benito, Texas.
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On July 11, 2011, Cureton answered and counterethiagainst Shipley and Garcia for
their defaults on the note and on their warrantpayment under a security agreement in favor
of Cureton. (Doc. 1 at pp. 29-39). Cureton adnmthis answer that at one time, he owned a
controlling interest in RGV Harley-Davidson, LP @¥HD”), the entity which previously
owned the dealershipld. Cureton’s First Amended Counterclaim, his live gieg, includes
copies of the following: (1) the April 16, 2009 “dat Purchase Agreement” between SGE as
“Buyer” (with Shipley and Garcia as “Buyer’'s Pripeis”) and RGVHD as “Seller” (with
Cureton as “Seller’s Principal”), as amended onil&pf, 2009 and modified on June 30, 2009;
(2) the June 30, 2009 “$7 Million Promissory Noteétween SGE, Shipley, and Garcia as
“Makers” and Cureton as “Lender”; and (3) the J@3e 2009 “Security Agreement” between
SGE, Shipley, and Garcia as “Debtors” and Cure®fiSecured Party.” (Doc. 59, Exs. 1-5).
Cureton’s counterclaim alleges that through theclpase agreement, he agreed to sell the assets
of the dealership for $11 million and “the costuned by Seller to purchase all New Vehicles,
all Used Non-Floor Plan vehicles and all PartsDog¢. 59). The parties agreed that at closing,
SGE would wire-transfer to RGVHD a $4 million bgag&rchase price and deliver to RGVHD a
$7 million promissory note and security agreemarfavor of Cureton.ld. (citing Ex. 5). The
closing date of the purchase agreement was Aug@€i0B. Id. (citing Ex. 4).

Cureton alleges that as of January 1, 2011, thecipal balance on the note was
$6,606,518.56 and a monthly payment of $62,918.8€ due on that date and on the first day of
each month thereafter, and that no payments o€ipahor interest have been received in 2011
or 2012. Id. Further, SGE’s commencement of a Chapter 11 i@ty proceeding on January
5, 2011 was an event of default under both the antethe security agreemeritl. Therefore,

under the provisions of the note, Cureton decldbed entire unpaid principal and accrued

3/29



interest accelerated and immediately due and payablUanuary 11, 2011d. Cureton alleges
that Shipley and Garcia are individually, jointBnd severally liable to him under the terms of
the note as makers and under the terms of theiseagreement as guarantorgd. Cureton
further alleges that SGE, co-maker under the riibée, a “preference” action against Cureton for
refund of payments he received from SGE duringdelays prior to its bankruptcy filing, and
that Shipley and Garcia are jointly and severalple to Cureton for any refundsd. Cureton
also brings counterclaims against Shipley and @darifraud and intentional misrepresentation,
equitable estoppel, promissory estoppel, and flaudondisclosure, all arising from Shipley’s
and Garcia’s alleged failure to abide by termshm purchase agreement requiring SGE to have
secured readily available funds to pay the basehase price on the closing date and to maintain
cash reserves sufficient to fulfill SGE’s obligatsounder the $7 million notdd. (citing Ex. 5).
Simultaneous with the filing of his answer andgoral counterclaims, Cureton removed
the case on the grounds that this Court has diyepsiisdiction over the action, in that the
amount in controversy exceeds $75,000, exclusivietefest and costs, and is between citizens
of different States. (Doc. 1)ee28 U.S.C. 88 1332(a), 1441, 1446. Subsequentrtmval,
Garcia moved to remand and for leave to file crlagss against Shipley, and Cureton moved to
dismiss Garcia’s and Shipley’s fraud-based claimairest him under Federal Rule of Civil
Procedure 9(b). (Docs. 3, 7, 10, 16). The Coansaered all of these motions at the initial
pretrial conference on October 5, 201Eee 10/05/2011 Minute Entry. The Court denied
remand, finding that diversity of citizenship esistmong the parties and that Garcia’s request to
bring crossclaims against Shipley should be alloamd does not require realignment that would
destroy diversity. (Doc. 28). The Court also ded to dismiss Garcia’s and Shipley’s fraud

claims but ordered these parties to amend theadplgs against Cureton within 21 days in order
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to meet the requirements of Rule 9(b). (Doc. 2%Bhipley timely amended his pleading but
Garcia waited almost three months to file his aneendomplaint against Cureton. (Docs. 32,
39). Thus, Garcia’'s late amendment was strickerthiyCourt for failure to request leave to
amend. (Doc. 44). Garcia’s crossclaims against Shipley, which tioer€did allow, consist of
allegations of breach of fiduciary duty, negligenbesiness disparagement, and fraud arising
from Shipley’s alleged mismanagement of the dehipra/hich forced SGE to file bankruptcy.
(Doc. 29).

On January 24, 2012, apparently after a mediatigolving the parties and SGE had
failed, SGE moved to intervene as a plaintiff andain RGVHD as an “indispensable” party
defendant whose presence in the case would deditressity of citizenship. (Doc. 40). Cureton
opposed SGE’s intervention on various grounds, tocltv SGE responded by moving to
withdraw its request to intervene and instead lmgga separate action against Cureton,
RGVHD, and RGVHD's general partner, T.J.A.S., LLTJAS"), in the 378" Judicial District
Court, Hidalgo County. (Docs. 45, 46; Doc. 46, . SGE’'s causes of action are for
avoidance of the purchase transfer under the Teddaform Fraudulent Transfer Act
(“TUFTA"), common law fraud and fraud by non-dissioe, alter ego and piercing the veil of
RGVHD, breach of contract and breach of the dutgadd faith and fair dealing, conversion,
and theft by deception, all arising from allegatidhat Cureton’s pre- and post-closing conduct
were intended to ensure that the SGE business Wailldo that Cureton could reacquire the
dealership at a profit. (Doc. 46, Ex. A). Curesoalleged “fraudulent scheme” included
misrepresenting the nature of his ownership ofdda&ership, selling the dealership at a grossly
inflated price, interfering with dealership opeoas and depriving SGE of needed cash flow,

refusing to fulfill his promise to consult, breaagyi his duty not to compete with SGE by

% Garcia filed his now-pending motion for leaveatoend his complaint on March 20, 2012. (Doc. 56).
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conspiring with others to purchase a competing negtde dealership in Hidalgo County, and
defaming the SGE business to Harley-Davidson, S@&s&omers, and the publidd. Garcia
intervened in the state court action, assertinguse of action for fraud and various defenses to
his liability under the purchase agreement and ribte. (Doc. 49, Ex. A). The factual
allegations underlying Garcia’s claims are essbntihe same as those supporting SGE’s
pleading, with an emphasis on Cureton’s allegedepiresentations regarding his ownership of
the dealership, the value of the business anavtnitory, and his promise to provide consulting
services to help with the transition of ownershipee id. In light of the filing of the state court
action, both SGE and Garcia asked the Court taaabfiom deciding the federal case. (Docs.
46, 49). Subject to his request for abstentionici@aalso moved for leave to amend his
complaint in this case to assert virtually the sarf@ms against RGVHD and TJAS that he
asserts as an intervenor. (Doc. 56).
B. Civil Action No. 12cv89

On March 2, 2012, Cureton filed an oppositionhie tequests to withdraw the motion to
intervene and for abstention, and removed the -staie case that is now Civil Action No.
12cv89. 11cv204 at (Docs. 52, 53); 12¢cv89 at ([9c.Cureton argues that all causes of action
plead by SGE and Garcia against the “valuelesd sbglains” of RGVHD and its equally
valueless general partner, TJAS, arise from theggation that such entities were the alter ego of
Cureton, and from allegations regarding Curetonisdeict. Id. Now appearing to acknowledge
that SGE is a proper party to this dispute, Curaibjects to SGE’s request to withdraw its
motion to intervene and claims that the Court haserdity jurisdiction over the latest removed
action in that Cureton is the only true Defendart 8 GE and Cureton are diverse in citizenship.

Id.; see28 U.S.C. § 1332(a), 1441, 1446. More specifjcadllureton asserts that SGE did not
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disclose any claim against RGVHD and TJAS in itskpaptcy filings and that SGE and its part-
owner, Garcia, should be judicially estopped frasseating any claim here, or at the very least
considered to have judicially admitted that RGVHBJarJAS did not cause their damages.
12cv89 at (Doc. 1). Cureton also claims that SGIid Garcia’s causes of action plead in an
attempt to disallow Cureton’s claim in the bankoypproceeding invoke this Court’s bankruptcy
jurisdiction. 11cv204 at (Docs. 52, 53); 12cv8q[anc. 1);see28 U.S.C. 88 1334(b), 1452(a).
Also on these bases, Cureton asks the Court tootidate the two removed actions and realign
the parties with Cureton as the Plaintiff/ Countatéhdant and SGE, Shipley, and Garcia as co-
Defendants/Counter-Plaintiffs. 11cv204 at (Doc3, 53);see alsol2cv89 at (Docs. 12, 22).
SGE and Garcia responded to the removal by filhmgy ihstant motions to remand and/or for
abstention, contending that RGVHD and TJAS are @gr@efendants against whom the defenses
of judicial estoppel and judicial admission do ragply, and that the case is a “non-core”
proceeding that the Court must abstain from degidimd remand. 12cv89 at (Docs. 5, 8).
lll.  SGE'’s and Garcia’s Motions to Remand

As the Court need not consider the motions torvetee, to withdraw the motion to
intervene, to abstain, or for leave to amend inlGietion No. 11cv204 if it finds that removal
of Civil Action No. 12cv89 was proper and that ttases should be consolidated, the Court now
turns to the motions to remand. 12cv89 at (Doc8)5 Although SGE’s and Garcia’s motions
make essentially the same arguments, SGE’s mationuch more detailedSeeid. Thus, in
responding to both motions, Cureton refers mosth6SGE’s motion but states that all of his
arguments are intended to apply equally to Garcredson. (Doc. 12). The Court will adopt the

same approach.

3 Unless otherwise noted, all ensuing citationsh record are to docket entries in Civil Action.No
12cv89.
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A. Diversity Jurisdiction
1. Improper Joinder Standard of Review

Cureton’s first basis for removal is that absdm tmproper joinder of RGVHD and
TJAS, the parties are diverse in citizenship arel @ourt has diversity jurisdiction over the
action. The doctrine of improper joinder consgtia “narrow exception” to the rule of complete
diversity, and the burden of persuasion on a pagiyming improper joinder is a “heavy one.”
Campbell v. Stone Ins509 F.3d 665, 669 {5Cir. 2007) (quotindicDonal v. Abbott Labs408
F.3d 177, 183 CB Cir. 2005)). The Fifth Circuit has recognized tways to establish improper
joinder: (1) actual fraud in the pleading of juidtbnal facts, or (2) inability of the plaintifiot
establish a cause of action against the non-diveasiy in state court.Smallwood v. Ill. Cent.
R.R. Co.385 F.3d 568, 573 t(SCir. 2004) (en banc) (quotinfravis v. Irby 326 F.3d 644, 646-
47 (8" Cir. 2003)). Cureton has not claimed any actuaid; therefore, the Court's inquiry is
limited to whether a reasonable basis exists fedipting that SGE might be able to recover
against RGVHD and/or TJAS, the non-diverse DefetslaBmallwood 385 F.3d at 573 (citing
Travis 326 F.3d at 648). “This means that there must teasonable possibility of recovery, not
merely a theoretical one.”Ross v. Citifinancial, In¢.344 F.3d 458, 462 t(SCir. 2003)
(emphasis omitted). The Fifth Circuit has likerteégs inquiry to the standard of review for
evaluating a motion to dismiss for failure to statelaim under Federal Rule of Civil Procedure
12(b)(6). Campbel] 509 F.3d at 669see alsoSmallwood 385 F.3d at 573. Ordinarily, no
improper joinder exists if a plaintiff survives shRule 12(b)(6)-type analysisSmallwood 385
F.3d at 573. However, in cases “in which a pléiritas stated a claim, but has misstated or
omitted discrete [and undisputed] facts that wodétermine the propriety of joinder,” the

district court may, in its discretion, “pierce thieadings” and conduct a summary judgment-type
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inquiry. Id. at 573-74. At all times, the court must focusiitquiry “on the joinder, not the
merits of the plaintiffs case.” Id. at 573. The court “must also take into account all
unchallenged factual allegations, including tho#egad in the complaint, in the light most
favorable to the plaintiff.” Travis, 326 F.3d at 649. Further, “[a]ny contested issniefact and
any ambiguities of state law must be resolvedhe filaintiff's] favor.” 1d.
2. Improper Joinder of “Valueless” Defendants

Cureton first appears to argue that RGVHD and TaASmproperly joined because they
are “valueless” and alleged to be the alter eg€ufeton whose conduct forms the bases for
SGE’s and Garcia’s claimsSeellcv204 at (Docs. 52, 53). However, at the veagieRGVHD
as the party to the purchase agreement with SGE psoper Defendant to SGE’s breach of
contract claim and to SGE’s and Garcia’s claimscivlassentially seek to void the agreement as
procured by fraud.See City of Robstown v. Meecorp Capital Mkts.,@.,12006 WL 1406590,
at * 2 (S.D.Tex. May 19, 2006) (“Federal courts éasonsistently held that a party to an
agreement in dispute is an indispensable partysmtaseeking to rescind, annul, or interpret that
agreement.”) (citing cases). That this entity hasassets, or that Cureton may be held liable as
its alter ego, does not change this fact. The Qberefore rejects Cureton’s initial argument as
a basis for exercising jurisdiction over the case.
3. Defenses to Liability as Grounds for Improper Joder

The primary basis for Cureton’s allegations of ioger joinder is that SGE’s and
Garcia’s claims against RGVHD and TJAS are barnregubicial estoppel or judicial admission,
to which SGE first objects on the grounds that@oart must consult only the allegations in the
pleadings and cannot consider Cureton’s assertéghsks in determining improper joinder.

(Docs. 1, 5). The Court finds this argument unawgi as the improper joinder standard
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articulated above does not exclude consideratiatheténses to liability, whether apparent from
the pleading or from summary judgment-type eviden€arther, by appealing to SGE’s actions
and filings in bankruptcy as support for its impgogoinder argument, Cureton has asked the
Court to pierce the pleadings to conduct a summatgment-type inquiry. (Docs. 1, 12). In
turn, SGE has produced evidence in an attemptftder€€ureton’s characterization of SGE’s
actions in bankruptcy. (Doc. 5). Therefore, theu@ need not confine itself to the parties’
pleaded allegations in determining whether RGVH@ dJAS are proper Defendants to the
action.
4, Judicial Estoppel

SGE also takes issue with Cureton’s applicatiorthef law of judicial estoppel to the
facts of this case. (Doc. 5). It is well-estadéd in this Circuit that “[t]he doctrine of jud
estoppel prevents a party from asserting a clai@ legal proceeding that is inconsistent with a
claim taken by that party in a previous proceedindreed v. City of Arlingtgn650 F.3d 571,
573-74 (8" Cir. 2011) (quoting 18 James Wm. Moore et al., Mt Federal Practice § 134.30
at 63 (3d ed. 2011)). “It is ‘an equitable doatrinvoked by a court at its discretion’ to ‘protect
the integrity of the judicial process.”ld. at 574 (quotingNew Hampshire v. Main&32 U.S.
742, 749-50 (2001)). “Because the doctrine isndésl to protect the judicial system, rather than
the litigants, detrimental reliance by the opponehthe party against whom the doctrine is
applied is not necessarylh re Coastal Plains, In¢.179 F.3d 197, 205 {5Cir. 1999) (quoting
Brandon v. Interfirst Corp.858 F.2d 266, 268 (5Cir. 1988)) (emphasis omitted). “The
policies underlying the doctrine include preventinggernal inconsistency, precluding litigants
from playing fast and loose with the courts, andhgiting parties from deliberately changing

positions according to the exigencies of the morfientd. at 206 (quotingJnited States v.
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McCaskey 9 F.3d 368, 378 (5Cir.1993)). In determining whether judicial estep should
apply, the Fifth Circuit considers: (1) whether fhaty against whom judicial estoppel is sought
has asserted a legal position which is plainly mststent with a prior position; (2) a court
accepted the prior position; and (3) the partyrditlact inadvertentlyReed 650 F.3d at 574.

In a bankruptcy proceeding, the Fifth Circuit agpljudicial estoppel “against the
backdrop of the bankruptcy system and the endseksto achieve.” Id. (quoting Coastal
Plains 179 F.3d at 208). “These ends are ‘to bring a&lsu equitable distribution of the
bankrupt’'s estate among creditors holding just detsa and to ‘grant a fresh start to the honest
but unfortunate debtor.”Id. (quotingKothe v. R.C. Taylor Trus280 U.S. 224, 227 (1930);
Marrama v. Citizens Bank of Mas$®49 U.S. 365, 367, (2007)) (internal citationsitted).
“Therefore, judicial estoppel must be applied iclsa way as to deter dishonest debtors, whose
failure to fully and honestly disclose all theirsats undermines the integrity of the bankruptcy
system, while protecting the rights of creditorsato equitable distribution of the assets of the
debtor’s estate.’ld.

Cureton takes the position that by suing RGHVD 3ddS, SGE has taken a legal
position that is clearly inconsistent with its ta# to disclose any claim against these entities in
its schedule of assets, and that the bankruptcit easaepted the nondisclosure to the detriment
of creditors when the court approved the sale oE'S@ssets. (Docs. 1, 125. This position
operates on the assumption that the nondisclogsaehdhntaged creditors and potential buyers

of SGE’s “purchased assets” at auction becauseavhdability of a setoff to the liabilities

* See(Doc. 1, Ex. E (February 2, 2011 Schedule of AQs&ix. F (February 3, 2011 Amended Schedule
of Assets); Ex. K (June 24, 2011 “Order Authorizamgd Approving Sale of Debtor’'s Assets”)).

®> Cureton also submits that the bankruptcy coucepied SGE’s nondisclosure to the detriment of
creditors when it set a bar date for creditorsilto roofs of claim, but has provided no argument t
substantiate that the nondisclosure may have afldbie court’s ruling or any creditor’s decisiorfite a
proof of claim. See(Docs. 1, 12; Doc. 1, Ex. H (February 15, 2011d€@rGranting Debtor’'s Motion for
Order Establishing Bar Date for Filing Proofs o&ai@”)).
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assumed through the purchase was “an importane memformation for any potential bidder
deciding to submit a bid or [for] a creditor in @ng whether to object to the sale or the
proposed sale proceduredd. More specifically, Cureton claims that the potdrgtoff would
have applied to the purchaser’s assumption ohdkbtedness due Cureton under his real estate
leases with SGE, which contained options to pumehasl. According to Cureton, “[iJt is
entirely conceivable that any prospective purchagauld have paid a higher amount for the
business if those claims were included in the ssehe prospective purchaser could have used
the claim as leverage against Cureton to lowerrédmt or the option purchase price of the
property.” (Doc. 12). Further, “a creditor wouiklely prefer if SGE sold the assets containing
the claim against Cureton, RGVHD, and TJAS to adhia higher price for those assets than to
retain the claim and allow the estate to be degpléteough the attorney fees being assessed
against the estate while work on this...claim corgms Id.

The Court accepts SGE’s counterargument thatlalne against third parties were in
fact excluded from the sale, as the schedule diided assets lists “all rights, claims, causes of
action, rights of recovery and rights of setoffanfy kind against third parties (i) relating to the
assets, properties, business or operations ofrSaiEing out of events occurring prior to the
Initial Closing Date or (ii)) which may arise in awection with discharge by Seller of the
Retained Liabilities.” (Doc. 5, Exs. A-4 and A-b%chedule 3see alsdoc. 5, Ex. A at {1 18-
21). Therefore, the Court turns to whether thekbagtcy court accepted SGE’s nondisclosure
of a claim excluded from the sale, to the detrimaintreditors, when it approved the sale of
SGE’s purchased assets. As Cureton points ouEittreCircuit first observed i€oastal Plains
that the “judicial acceptance” requirement “doest mean that the party against whom the

judicial estoppel doctrine is to be invoked mustenarevailed on the merits. Rather, judicial
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acceptance means only that the first court hastaddpe position urged by the party, either as a
preliminary matter or as part of a final dispositid Coastal Plains 179 F.3d at 206 (quoting
Reynolds v. Commissioner of Internal Rever@@d F.2d 469, 473 {6Cir. 1988)); (Doc. 12).
Further, the Fifth Circuit has found that “[jJudat estoppel is particularly appropriate where...a
party fails to disclose an asset to a bankruptayrtcdout then pursues a claim in a separate
tribunal based on that undisclosed asseRéed 650 F.3d at 574 (quotingethroe v. Omnova
Solutions, Inc.412 F.3d 598, 600 {5Cir. 2005)). The rationale for this is that “tBankruptcy
Code and Rules impose upon bankruptcy debtors press, affirmative duty to disclose all
assets, including contingent and unliquidated cddimCoastal Plains 179 F.3d at 207-08
(emphasis omitted). “Viewed against the backdrbphe bankruptcy system and the ends it
seeks to achieve, the importance of this disclodutg cannot be overemphasizedd. at 208.
More specifically,
[T]he integrity of the bankruptcy system dependswinand honest disclosure by debtors
of all of their assets. The courts will not permitdebtor to obtain relief from the
bankruptcy court by representing that no claimsteand then subsequently to assert
those claims for his own benefit in a separate ggding. The interests of both the
creditors, who plan their actions in the bankrugioyceeding on the basis of information
supplied in the disclosure statements, and the rbatdy court, which must decide
whether to approve the plan of reorganization ensme basis, are impaired when the
disclosure provided by the debtor is incomplete.
Id. (quotingRosenshein v. Kleba®18 F.Supp. 98, 104 (S.D.N.Y. 1996)) (emphasigited).
The Court finds that this justification and its &pation to the facts irCoastal Plainsdo not
coincide with the facts of this case. Qoastal Plainsthe undisclosed claim was purported to be
includedin the sale of the debtor’'s assets to a corpardtaned by the debtor's CEO, and then
assertedoostconfirmation and dischargeSee id.at 203-04, 213. Thus, creditors may have

chosen to bid more for the debtor’s assets had khewn of the claim, and the debtor clearly

stood to gain from its nondisclosuréd. Here, however, third-party claims were excludexinf
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the sale of SGE'’s assets, and the Chapter 11 sasmiinuing; as of the filing of SGE’s request
to remand, no deadline existed for amending SGEMedule, no Chapter 11 plan had been
proposed or confirmed, and no discharge had oaturf@oc. 5, Ex. A at 11 9, 14, 25). Further,
SGE had amended its schedule to include the udbded claim against RGVHD and TJAS and
is pursuing the claim as the debtor-in-possessaiimag as trustee—that is, on behalf of the
estate. Id. at 1 6, 12, 25. The Court also finds notewottigt SGE disclosed its potential,
unliquidated claims against Curetbeforethe court approved the sale of assed®e(Doc. 1,
Exs. F, K). Therefore, any potential purchasethefassets would have had the same degree of
notice of a possible setoff against the assuméditiaof the real estate leases between SGE and
Cureton had the claims against RGVHD and TJAS laésn disclosed at that time. In sum, the
Court finds that the bankruptcy court did not a¢dap nondisclosure of claims against RGVHD
and TJAS in such a way as to deprive creditorshefwalue of those claims. Therefore, the
doctrine of judicial estoppel does not operate atef@nse to these parties’ liability so as to
render them improperly joinéd.
5. Judicial Admission

Relying solely onLarson v. Groos Bank, N.A204 B.R. 500 (W.D.Tex. 1996), and the
Fifth Circuit's general admonition that “the intéty of the bankruptcy system depends on full
and honest disclosure by debtors of their asse@reton further argues that SGE and Garcia
should at least be deemed to have judicially aéahithat RGVHD and TJAS did not cause their
damages because SGE failed to include a claim stgtese entities in its initial and first

amended schedules of assets. (Docsdg;Coastal Plaingl79 F.3d at 208 (quotirfgosenshein

® Having made the determination that SGE as théodelid not take a position accepted by the caurt t
the detriment of creditors, the Court need not luesthe parties’ arguments regarding whether SGE is
akin to an “innocent” trustee who “may pursue foe benefit of creditors a judgment or cause ofacti
that the debtor—having concealed that asset duramkruptcy—is himself estopped from pursuing.”).
See(Docs. 5, 12)Reed 650 F.3d at 579.
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918 F.Supp. at 104). Ilmarson the district court concluded that a plaintiffepresentation in his
bankruptcy schedule that he had no contingent aniduidated claims equated to a judicial
admission that he “placed no value” on claims pegdn federal court that arose before he filed
bankruptcy. Larson 204 B.R. at 502. In other words, the plaintifidhjudicially admitted that
he suffered no damages as a result of the contlaged in the federal civil suitld. The court
made this finding on the basis that “factual assest in pleadingswhich have not been
superseded by amended pleadjngi®e judicial admissions against the party thatenthem,”
and noted that the existing schedule reflected i@ zalue given to the instant unliquidated
claim[s]”; thus, the court found it unnecessar\etdertain the plaintiff's argument that he could
reopen the bankruptcy proceeding and amend thedglehéo reflect a greater value for the
claims. Id. at 502 (citingWhite v. ARCO/Polymers, In&Z20 F.2d 1391, 1396 {5Cir. 1983))
(emphasis added) & n.3. In contrastliarson the bankruptcy proceeding at issue here is
continuing and no deadline for amending its schedhdd been imposed when SGE in fact
amended the schedule to include the claims agRi@MHD and TJAS. SGE is now pursuing
those claims on behalf of the estate. Therefo&E'S nondisclosure of the claims in previous
schedules does not operate as a judicial admis$ina damages in this case and cannot serve as
a defense to SGE’s claims against RGVHD and TJA&. all of these reasons, the Court finds
that Cureton has not met his burden to show thatiR&and TJAS are improperly joined.
B. Federal Bankruptcy Jurisdiction
1. Overview

The Court now turns to Cureton’s additional argoméat the Court has federal
bankruptcy jurisdiction over this action under thehority of 28 U.S.C. 88 157(b)(2), 1334(b),

and 1452(a) due to SGE’s allegations that Cureiled & “fraudulent” proof of claim in the
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bankruptcy proceeding. (Doc. 1). Under § 1452{a), party may remove any claim or cause
of action in a civil action...to the district coudrfthe district where such civil action is pending,
if such district court has jurisdiction of suchiofaor cause of action under section 1334 of this
title.” 28 U.S.C. § 1452(a). Section 1334 progid@ relevant part:

(a) Except as provided in subsection (b) of thistisa, the district courts shall have
original and exclusive jurisdiction of all caseglentitle 11.

(b) Except as provided in subsection (e)(2), angvitbstanding any Act of Congress that

confers exclusive jurisdiction on a court or cousther than the district courtshe

district courts shall have original but not exchusijurisdiction of all civil proceedings

arising under title 11, or arising in or related tases under title 11.
Id. § 1334(a)-(b) (emphasis added). Under these gioms, “the district court maintains all of
the jurisdiction applicable to bankruptcy mattersject only to its reference of cases and
proceedings to the bankruptcy courts pursuant t& ZBC. 8§ 157(a).”In re Adams 809 F.2d
1187, 1190 (8 Cir. 1987);see28 U.S.C. § 157(a) (“Each district court may pdevthat any or
all cases under title 11 and any or all proceedarggng under title 11 or arising in or related to
a case under title 11 shall be referred to the hgn&y judges for the district.”). The district
court may withdraw that reference, in whole or antp“for cause shown.” 28 U.S.C. § 157(d).
2. Removal to District Court

SGE first argues that Cureton’s removal shouldehagen to the bankruptcy court and
therefore is procedurally improper, but the statutauthority cited above makes clear that
subject matter jurisdiction over cases removed ugdei52(a) lies with the district court which
then refers the cases to the bankruptcy court. c.(B® Consistent with this authority, the
Southern District of Texas’s recently amended oafereference reflects an understanding that

these cases are removed to the district court wgoch they are subject to the referenceee

http://www.txs.uscourts.gov/bankruptcy/genord/2082/2012-6 (noting that order supersedes
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General Order 2005-6). Therefore, notwithstandimgg a bankruptcy local rule cited by SGE
recites certain procedural requirements for remdoathe “bankruptcy court,’see BANKR.
LocAL RuULE 9027-1, the Court finds that Cureton’s Notice @nfidval to the court with subject
matter jurisdiction over the action contains nogadural deficiency warranting remand.
3. Mandatory Abstention
The Court next turns to SGE’s argument that gsnes constitute exclusively “non-core,”
“related to” proceedings subject to “mandatory abson” under § 28 U.S.C. § 1334(c). (Docs.
5, 23). Section 157(b)(1) provides that bankrugtmges “may hear and determine all cases
under title 11 and all core proceedings arisingeuridle 11, or arising in a case under title 11,”
that are referred by the district court. 28 U.S8157(b)(1). A bankruptcy court cannot,
however, enter final orders or judgments in “none€groceedings without the consent of the
parties. Id. 8 157(c). Absent consent, the bankruptcy judgestnmstead submit proposed
findings of fact and conclusions of law to the dddtcourt, and any final order or judgment must
be entered by that courtd. Core proceedings are statutorily defined in a nariesive list. 1d.
8§ 157(b)(2). The statute defines non-core procegdias those which are not core but are
“otherwise related to a case under title 1Id” 8 157(c)(1). According to SGE, the distinction is
important here because 8§ 1334(c) qualifies that:
(2) Upon timely motion of a party in a proceediragsed upon a State law claim or State
law cause of actiorrelated to a case under title 11 but not arisingdentitle 11 or
arising in a case under title 1with respect to which an action could not haverbe
commenced in a court of the United States absei#djation under this section, the
district courtshall abstain from hearing such proceeding if an adgsocommenced, and
can be timely adjudicated, in a State forum of appate jurisdiction.
Id. 8 1334(c)(2) (emphasis added). In other wordsSGBE’s state-law-based claims are

exclusively “related to” its Chapter 11 bankruptce, non-core, the Court must abstain from

hearing and remand the case if it can be timelydidated in Hidalgo County.See In re
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Southmark Corp.163 F.3d 925, 929 {5Cir. 1999) (§ 1334(c) applies to cases removed to
federal court under § 1452(a)).

Prior to the filing of SGE’s action now removedttos Court, Cureton filed a proof of
claim in the SGE bankruptcy for $6,606,518.56, amoant Cureton alleged was due him under
the note. See(Doc. 5, Ex. A at § 37). SGE then filed the preésection alleging that its “severe
financial distress caused by Defendants’ fraudddr8GE to file bankruptcy.” (Doc. 46, Ex. A
at 1 44). SGE further alleges that Cureton “clatm$e the holder of said note and has filed
false claims in an effort to collect such note,tlahat he “knew his $7 million claim arose from
his own fraud.” Id. at {1 7, 45. Again, SGE’s claims against all Ddénts are for avoidance of
a fraudulent transfer under TUFTA, common law fraumdl fraud by non-disclosure, alter ego
and piercing the veil of RGVHD, breach of contractl breach of the duty of good faith and fair
dealing, conversion, and theft by deception, aisiag from allegations that Cureton, both
individually and through his business entities, a&gegl in a scheme to ensure the failure of
SGE'’s business. Cureton contends, through hiscBlatf Removal and supplemental briefing,
that these claims constitute core proceedings ugdes7(b)(2). (Docs. 1, 12, 22, 24). More
specifically, Cureton asserts that SGE’s TUFTArl&rought in its capacity as trustee under 11
U.S.C. 8§ 544(b) is a proceeding to avoid or recavéaudulent conveyance deemed core under
8 157(b)(2)(H). (Docs. 12, 22, 243pe28 U.S.C. § 157(b)(2)(H) (defining “proceedings to
determine, avoid, or recover fraudulent conveydhesscore). Cureton also contends that
SGE'’s other causes of action either seek disalloari Cureton’s proof of claim or constitute
counterclaims to Cureton’s claim and thereforecm® proceedings. (Docs. 1, 12, 22, Z€e

28 U.S.C. § 157(b)(2)(B) (defining “allowance osallowance of claims against the estate” as
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core proceeding), (C) (defining “counterclaims bg estate against persons filing claims against
the estate” as core).

Notably, SGE provides no direct argument thatl#sms against Cureton fall outside the
definitions of proceedings deemed core under SH)&2)(B), (C), or (H). Rather, SGE relies on
the U.S. Supreme Court’s decisions 8tern v. MarshaJl 131 S.Ct. 2594 (2011), and
Granfinanciera, S.A. v. Nordberg92 U.S. 33 (1989), to argue that SGE’s clainepassed
by § 157(b)(2)(C) and (H) are no longer core beeaars Article Il judge must enter final
judgment on them. (Docs. 5, 23)These decisions do not alter district courts’jstibmatter
jurisdiction over proceedings “arising under” Til& or “arising in” or “related to” cases under
Title 11. See Sternl31 S.Ct. at 2607 (allocation of authority toegrfinal judgment “does not
implicate questions of subject matter jurisdictipnin re Carroll, 464 B.R. 293, 309
(Bankr.N.D.Tex. 2011) Sterndoes not implicate the grant of subject matteisgliction over
bankruptcy cases and proceedings arising in thekrbptty case, under the Bankruptcy
Code...or related to the bankruptcy case under 280J.81334.”). RatheiSternin particular
speaks to the bankruptcy courts’ lack of consondl authority to exercise the “judicial Power
of the United States” granted exclusively to Aridll courts by entering final judgment in
certain of those proceedingSee Sternl31 S.Ct. at 2600-01 (quoting UGONST. art. 1ll, 8§ 1);

In re Carroll, 464 B.R. at 309-10. The statute itself avoids tdonstitutional infirmity in some
cases, as it prevents bankruptcy courts from emgdmal judgment in proceedings “related to”
cases under Title 11lge., non-core proceedingSee28 U.S.C. § 157(c)(1). However, the statute
allows core proceedings, defined in 8 157(b)(1)hase “arising under” Title 11 or “arising in”
cases under Title 11 and including those procesds®j forth in the non-exclusive list in 8

157(b)(2), to be adjudicated by the bankruptcy touin Stern the Supreme Court determined

" SGE does not make the same argument with repetaims deemed core under § 157(b)(2)(B).
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that although the bankruptcy court had the stayudmthority to adjudicate a state-law tortious
interference claim defined as core under 8 157Jf(2 it could not constitutionally do so.
Stern 131 S.Ct. at 2601. The Court reached this cemmtuupon consideration of those cases,
including Granfinanciera addressing the “public rights” exception to exthe Article Il
jurisdiction. Id. at 2611-18. InGranfinanciera the most recent case to have considered the
public rights doctrine in the bankruptcy contexte tCourt had declined to find that an action
filed on behalf of the bankruptcy estate to recavdéraudulent conveyance fromnan-creditor
fell within the exception.ld. at 2614;see Granfinanciera492 U.S. at 36.Sterninterpreted the
distinction made irGranfinancierabetween the equivalent of suits at common law dnotitp
augment the bankruptcy estate,” which do not comithin the exception, and “creditors’
hierarchically ordered claims to a pro rata shafethe bankruptcy res,” which do, as
“reaffirm[ing] that Congress may not bypass Artitliesimply because a proceeding may have
some bearing on a bankruptcy case; the questiamaéther the action at issue stems from the
bankruptcy itself or would necessarily be resolirethe claims allowance processStern 131
S.Ct. at 2614, 2618 (quotingranfinanciera 492 U.S. at 56). With respect to the tortious
interference claim at issue 8tern the Supreme Court determined that it was “a stateaction
independent of the federal bankruptcy law and remtemsarily resolvable by a ruling on the
creditor’s proof of claim,” and thus not a mattépablic right to be decided outside the judicial
branch.Id. at 2611.

SGE asks the Court to re&ternand its reliance oranfinancieraexpansively, and to
find that SGE’s claims falling within the defining of core matters under 8§ 157(b)(2)(C) and
(H) are in fact non-core, “related to” proceedirtigat must be remanded to state court under 8

1334(c). The Court recognizes tl&ernspoke of its ruling as a “removal of counterclaisash
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as [the one at issue] from core bankruptcy jurtsoic” but only insofar as it deprived the
bankruptcy court of its ability to exercise a cdwaction—that is, the ability to enter a final
judgment. Id. at 2620. The Court described its holding as arttvaone,” and did not determine
that a bankruptcy court may never enter final judghon “counterclaims by the estate against
persons filing claims against the estate”; ratlilee, constitutional test is whether the claims
“would necessarily be resolved in the claims alloegaprocess” and thus involve a public right.
Id. at 2618, 2620. This constitutional test does altdr the statutory test for determining
whether a proceeding is core under 8 157(b)(1)by2) or, particularly sinc&terndoes not
implicate subject matter jurisdiction, whether st subject to mandatory abstention under 8
1334(c). Again, that test remains whether thentl&arises under” Title 11 or “arises in” a Title
11 case. In sum, althoud@dterndetermined that a bankruptcy court may not corigiitally
enter final judgment on certain counterclaims urlé67(b)(2)(C), it did not rewrite the statute
and reclassify those claims as “related to” prooegdunder 88 157(c)(1) or 1334(ckeeln re
Ortiz, 665 F.3d 906, 915 {7Cir. 2011) (concluding that counterclaims befarecould not
constitutionally be determined by the bankruptcurt@ubsequent t8ternbut remained “core
proceedings [that] do not fit under § 157(c)(B)")The Court recognizes that SGE did not file
counterclaims to Cureton’s proof of claim in thenbauptcy case, but rather sought to bring its
suit in state court. Still, to the extent that S&&aims are based on allegations that Cureton’s
proof of claim is “false” and “arose from his ownafid,” they are properly construed as

counterclaims to Cureton’s proof of claim undersg (b)(2)(C) and as concerning the allowance

8 The Court also observes that this district’s sedi order of reference states that if a bankrujpidge
determines that entry of final judgment “would nm¢ consistent with Article Ill...in a particular
proceeding referred under this or@ed determines that proceeding to be a core méttiee judge shall,
unless otherwise ordered, submit proposed findofdgsct and conclusions of law to the district dour
Seehttp://www.txs.uscourts.gov/bankruptcy/genord/20&42/2012-6. This language presupposes that a
suit that a bankruptcy court cannot constitutiond#termine remains statutorily core.
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or disallowance of Cureton’s claim under 8 157({2 The claims resolution process may
leave certain factual and legal issues raised kgetltore claims pending, as well as SGE’s
request for damages, in which case those claims@trénecessarily resolvable” through that
process and may not be finally resolved by the hastky court. Still, this fact does not change
their statutory classification as core claims unget57(b)(1) and (b)(2) and, relevant to this
case, under § 1334(c).

The Court also declines to interpi®tern and Granfinancieraas altering the statutory
classification of SGE's TUFTA claim. Regardless wofhether Sterris reliance on
Granfinancieracalls into question bankruptcy courts’ ability fioally determine fraudulent
conveyance actions against creditors who have fiexbfs of claim, SGE would have no
standing to assert its TUFTA claim against Curdiahfor Title 11, 8§ 544(b), which allows a
trustee or debtor-in-possession to assert thie-tdat claim that otherwise could only be brought
by a creditor.Seell U.S.C. § 544(b)(1); TEX. BUS. & COM. CODE § 2d50a);In re Gandy
299 F.3d 489, 495-96 {5Cir. 2002) (describing as “core” debtor-in-posgmss exercise of
“strong arm” powers under 8§ 544(b) to avoid preKvaptcy transfer that unsecured creditor
could have avoided under applicable state law,uab & claim is “created by the Bankruptcy
Code and not—outside of bankruptcy—available te [lebtor]”). In other words, this cause of
action remains one that “arises under” Title 11 argsts only by virtue of SGE’s bankruptcy
and its debtor-in-possession status. For all eehreasons, the Court concludes that SGE’s
claims against Cureton cannot be reclassified utidestatute as exclusively non-core, “related
to” proceedings subject to mandatory abstentioreu8dL334(c).

Accordingly, the Court also finds that it need abstain from deciding other claims that

are merely “related to” SGE’s bankruptcy, includingn-debtor Garcia’s intervention claims
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against all Defendants and SGE'’s claims against RG¥nd TJAS, who have not filed proofs
of claim. Again, 8 1334(c) requires district cautb abstain from hearing a “related to”
proceeding “with respect to which an action coutd have been commenced in a court of the
United States absent jurisdiction” under § 1334(B8 U.S.C. § 1334(b). In other words, for
mandatory abstention to apply, the “related tofmal#éself must have “no independent basis for
federal jurisdiction, other than § 1334(b).Th re TXNB Internal Case483 F.3d 292, 300 {5
Cir. 2007) (quotingSchuster v. MimgIn re Rupp & Bowman 109 F.3d 237, 239 t('SCir.
1997)). The Fifth Circuit has determined that veharcomplaint gives rise to a core claim as
well as one “supplemental” to it and therefore witthe district court’s jurisdiction under 28
U.S.C. § 1367(a), an independent basis existshierekercise of federal jurisdiction over the
“related to” claim and the court need not abstaomf deciding it. Id. at 299-301. Section
1367(a) provides in relevant part:
[lln any civil action of which the district courtsave original jurisdiction, the district
courts shall have supplemental jurisdiction ovéro#ther claims that are so related to
claims in the action within such original jurisdant that they form part of the same case
or controversy under Article 1l of the United StatConstitution. Such supplemental
juris_diction shall include claims that involve th@nder or intervention of additional
parties.
28 U.S.C. § 1367(a). Here, where the Court hagirai, core jurisdiction over at least some of
SGE’s claims against Cureton, the Court has nacdiffy finding that any “related to” claims
against this party, as well as SGE’s virtually itlead causes of action against the additional
Defendants, are “so related” to the core claimg thay form part of the same case or

controversy, and that the Court may therefore esemupplemental jurisdiction over them. This

supplemental jurisdiction also “shall” include Gars intervention claims, which largely track
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the allegations by SGE. For all of these reasthvesCourt finds that 8§ 1334(c) does not require
that it abstain from deciding this case.
4. “Mandatory Abstention” under 28 U.S.C. § 1441(c)

SGE also characterizes the recently amended 28CU$& 1441(c) as a “mandatory
abstention” provision, and claims that it also ieggithe Court to remand the action. (Docs. 5,
23). That provision states as follows:

(c) Joinder of Federal law claims and State lawrda—(1) If a civil action includes—

(A) a claim arising under the Constitution, laws,tieaties of the United States
(within the meaning of section 1331 of this titlapd

(B) a claim not within the original or supplementatisdiction of the district

court or a claim that has been made nonremovablstdiyte, the entire action
may be removed if the action would be removablédeuit the inclusion of the
claim described in subparagraph (B).

(2) Upon removal of an action described in paragrép, the district court shall sever
from the action all claims described in paragra@)(B) and shall remand the severed
claims to the State court from which the action wamoved Only defendants against
whom a claim described in paragraph (1)(A) has les=erted are required to join in or
consent to the removal under paragraph (1).
28 U.S.C. § 1441(c) (emphasis added). The Condsfthat this section does not authorize the
relief requested by SGE. First, 8 1441(c) spedlsewverance and remand, not abstention. Also,
it requires severance and remand only where theraicicludes both a federal claim “within the

meaning of section 1331 of this title” and a claiot within the Court’s original or supplemental

°® The Court recognizes that it has the discretipddcline to exercise supplemental jurisdictionrave
claim if: “(1) the claim raises a novel or complessue of State law, (2) the claim substantially
predominates over the claim or claims over which tlistrict court has original jurisdiction, (3) the
district court has dismissed all claims over whithhas original jurisdiction, or (4) in exceptional
circumstances, there are other compelling reasmrdeiclining jurisdiction.” 28 U.S.C. § 1367(d\one

of SGE’s claims raises novel or complex issues, ahdire at least “related to” the bankruptcy and
therefore the Court has original jurisdiction oteem under 8§ 1334(b), notwithstanding 8 1334(c).
Further, for the reasons highlighted in the ensgiections, no compelling reasons exist for deaijrim
exercise jurisdiction over this case.
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jurisdiction. Therefore, it facially does not appb an action over which the Court has original
and supplemental jurisdiction under 88 1334 and7136or these reasons, 8§ 1441(c) cannot
serve as a basis for the Court to “abstain” fromrimg this case.
5. Permissive Abstention and Equitable Remand

SGE also argues, in the alternative, that the hould exercise its discretion to abstain
from deciding the case and remand it under the igsivme abstention and equitable remand
provisions of 28 U.S.C. 88 1334(c) and 1452(b)peetively. (Doc. 5). The first of those
provisions states in relevant part that “nothingthis section prevents a district court in the
interest of justice, or in the interest of comityttwState courts or respect for State law, from
abstaining from hearing a particular proceedingiagi under title 11 or arising in or related to a
case under title 11.” 28 U.S.C. 8§ 1334(c)(1). ekercising its “broad discretion” to decide
whether to abstain under 8 1334(c)(1), a court ammgider the following, non-exclusive factors:

(1) the effect or lack thereof on the efficient adistration of the estate;

(2) extent to which state law issues predominatr bankruptcy issues;

(3) difficult or unsettled nature of applicable taw

(4) presence of related proceeding commenced te st@urt or other nonbankruptcy
proceeding;

(5) jurisdictional basis, if any, other than § 1334
(6) degree of relatedness or remoteness of prawgéaimain bankruptcy case;
(7) the substance rather than the form of an astedre proceeding;

(8) the feasibility of severing state law claimsnr core bankruptcy matters to allow
judgments to be entered in state court with enford left to the bankruptcy court;

(9) the burden of the bankruptcy docket;

(10) the likelihood that commencement of the prdasg in bankruptcy court involves
forum shopping by one of the parties;
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(11) the existence of a right to a jury trial;

(12) the presence in the proceeding of non-deladigs;

(13) comity; and

(14) the possibility of prejudice to other partieghe action.

E.g, Inre Ramirez413 B.R. 621, 631-32 (Bankr.S.D.Tex. 2009) (gtoases).

The equitable remand provision of § 1452(b) presithat the court to which a claim or
cause of action is removed under 8§ 1452(a) “mayarehsuch claim or cause of action on any
equitable ground.” 28 U.S.C. § 1452(b). Courteenmund “considerable overlap” between the
analyses under 88 1334(c)(1) and 1452(b) and therefpply the same factors listed above in
determining whether equitable remand is appropristtere Ramirez413 B.R. at 632 (quoting
J.T. Thorpe Co. v. Am. Motorist2003 WL 23323005, at *21 (S.D.Tex. June 9, 2Q003))
Additional factors to consider are:

(1) forum non conveniens;

(2) whether the civil action has been bifurcatedirduremoval, which favors a trial of
the entire action in state court;

(3) whether the state court has greater abilityspond to questions of state law;
(4) the particular court’s expertise;

(5) the inefficiencies of proceedings in two foryms

(6) prejudice to the involuntarily removed party;

(7) comity; and

(8) possibility of an inconsistent result.

Id. at633 (citing cases).
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The parties’ briefing references some, but notadlthe above-mentioned factors. (Docs.
5, 12). Apparently citing to the first, secondddifth of the equitable remand factors, SGE first
argues that remand is warranted because the caseb&en actively proceeding in state court.”
(Doc. 5). However, Cureton correctly points oudttthe case was immediately removed. (Doc.
12). This fact also calls into question SGE’s aation of “blatant forum shopping” by Cureton
“to evade a state courthouse which has issued arghle rulings,” which it uses to argue that
the tenth, thirteenth, and fourteenth of the pesmésabstention factors and the sixth and seventh
of the remand factors weigh in their favor. (DBg. To this Court’'s knowledge, the state court
made no rulings “unfavorable” to any Defendant bef@moval. In fact, SGE’s actions in filing
the state-court lawsuit, and Garcia’'s interventibh,more aptly within SGE’s definition of
forum shopping, as they occurred after this Coertied Garcia’s motion to remand his action
against Cureton pending in this Court. 11cv20@Daic. 28). SGE also argues that the twelfth
abstention factor weighs in its favor, as “thisi@etinvolves ONLY non-debtor parties,” but
SGE cannot seriously make this contention; althatudias debtor-in-possession status, SGE is
the entity in bankruptcy. (Doc. 5). SGE'’s finajament addressing the second, third, and sixth
abstention factors and the third and fourth renfactbrs is that “[s]tate law issues predominate
over bankruptcy issues..., and the state court iebstited than the federal court to decide
difficult or unsettled issues of state lawld. However, that SGE has crafted its pleading to
assert solely state-law causes of action doeshaotge the nature of its proceeding as an attempt
to defeat Cureton’s proof of claim in the bankryptase. Further, SGE does not explain how
any of the state-law issues presented by this aesdifficult or unsettled. In sum, none of the
arguments made by SGE favors abstention and renaaiadin fact the existence of a separate,

substantially related suit pending in this Courhaetes against splitting the parties’ dispute into
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two cases proceeding in two different fora. Fasthreasons, in the exercise of its discretion,
the Court will not abstain from deciding and rem#mel case under 88 1334(c) and/or 1452(b).
6. Burford Abstention

SGE also makes a generalized plea to the abstetidictrine ofBurford v. Sun Oil Cg.
319 U.S. 315 (1943), claiming that the Court shoaltdtain from deciding the case because
“each and every claim asserted is only based ote &e, and several claims brought are new
and developing areas of state law.” (Doc. SBurford abstention “is appropriate in two
circumstances: first, when a case involves ‘diftiaguestions of state law bearing on policy
problems of substantial public import whose impect transcends the result in the particular
case at bar,” and second, when ‘the exercise ar&kgurisdiction over the question in the case
would disrupt state efforts to establish a cohepaiicy with respect to a matter of substantial
public concern.” E.g, Health Net, Inc. v. Wooleys34 F.3d 487, 496 {5Cir. 2008) (quoting
Barnhardt Marine Ins., Inc. v. New England IntIr8ty of Am., Ing.961 F.2d 529, 531 {5Cir.
1992)). SGE does not explain, nor can the Cogrtedtn, how any of its causes of action involve
difficult questions of state law and state poli@gncerns to the extent that abstention would be
necessary. Therefore, SGE’s appe@uoford fails.
7. Withdrawal of Reference to Bankruptcy Court andConsolidation

Cureton asks that the Court withdraw the refereara@econsolidate this action with Civil
Action No. 11cv204 both in light obternand to allow the parties to save time and attdsney
fees and avoid inconsistent results. (Docs. 13, 2Rgain, the Court may withdraw this
District’s reference to the bankruptcy court ofiaas within the Court’s original, bankruptcy
jurisdiction “for cause shown.” 28 U.S.C. § 157(din combination, the fact that the bankruptcy

court may not be able to enter final judgment ortate of SGE’s claims, the presence of non-
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debtor and non-creditor parties, and the existef@separate, substantially related suit already
pending in this Court and over which it has diuwgrgurisdiction, provide the cause shown.
Accordingly, the Court will withdraw the referenaed consolidate this case with Civil Action
No. 11cv204.
IV.  Conclusion

For the foregoing reasons, the Court her@®RDERS that Shipley Garcia, Enterprises,
LLC’s and Bobby Garcia’s Motions to Remand (Docs8pareDENIED. The Court further
ORDERS that the reference to the bankruptcy court is avkvn and this case is consolidated

with Civil Action No. 11cv204 also pending in th@ourt.

SO ORDERED this 7th day of August, 2012, at McAll€exas.

Randy Crane
United States District Judge

29/29



