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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
MCALLEN DIVISION

HILDA GONZALEZ GARZA,

Plaintiff,

VS. CIVIL ACTION NO. 7:12-CV-274

STARR COUNTY, TEXASeget al,

w W W W W W W W

Defendants.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDAN TS’ MOTION
FOR SUMMARY JUDGMENT

Factual and Procedural Background

Now before the Court is the Motion for Summary gimént filed by Defendants Starr
County, Texas (“the County”) and Victor Canales, 3&ued in his individual and official
capacities. (Dkt. No. 20). On August 17, 201iRlff Hilda Gonzalez Garza filed this suit
challenging Defendants’ termination of her emplopings an Assistant County Attorney. (Dkt.
No. 1). Plaintiff's Complaint alleges that on Julg, 2012, after County Attorney Canales
discovered Plaintiff's interest in running for agt®mn on the Rio Grande City School Board,
Canales warned Plaintiff that she would be runmgginst members of his political “grupo,” or
team, and asked her to “think about itd. at § 2. On July 20, Plaintiff visited “local cayn
elected officials” to advise them that she wouldrbening for the School Board, and to seek
their support. Id. That afternoon, Plaintiff received a letter tlnr employment had been
terminated. Id. Plaintiff brings various causes of action againgthbDefendants under 42
U.S.C. § 1983 and the Texas Constitution, alleginag Defendants terminated her employment
in retaliation for Plaintiff's exercise of her fadd and state constitutional rights to freedom of

speech and association, and in violation of hdrtrig due processld. at 88 3, 4. Plaintiff also
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asserts claims against Defendants pursuant to 82ZZU88 1983 and 1985(3) on the grounds that
they conspired with others to violate her fedeaaigtitutional rights.Id. at 88 3, 5.

Defendants now move for summary judgment on aPlaintiff's claims. (Dkt. No. 20).
Upon consideration of Defendants’ Motion, Plaingiffesponse (Dkt. No. 24), and the summary
judgment evidence, in light of the relevant lane tourt finds that the Motion must be granted
in part and denied in part for the following reason
I. Summary Judgment Standard of Review

A district court must grant summary judgment whiggre is no genuine dispute as to any
material fact and the moving party is entitled udgment as a matter of law. FER.CIV. P.
56(a). A fact is material if it might affect theitcome of the lawsuit under the governing law,
and is genuinely in dispute only if a reasonably gould return a verdict for the nonmoving
party. Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). A party moving for soany
judgment has the initial responsibility of informgirthe court of the basis for its motion and
identifying those portions of the pleadings andemats in the record, if any, which it believes
demonstrate the absence of a genuine issue ofiatdtat. CelotexCorp. v. Catrett477 U.S.
317, 323 (1986); FEDR. CIV. P. 56(a), (c). Once the moving party carries iisdbn, the
burden shifts to the nonmovant to go beyond thadigs and provide specific facts showing
the existence of a genuine issue for tri@lelotex 477 U.S. at 324; FER. CIV. P. 56(c). In
conducting its review of the summary judgment rdcdhe court “may not make credibility
determinations or weigh the evidence” and must lvesdoubts and reasonable inferences
regarding the facts in favor of the nonmoving pa®eeves v. Sanderson Plumbing Prods., Inc.
530 U.S. 133, 150 (2000Anderson477 U.S. at 253)ean v. City of Shrevepo438 F.3d 448,

454 (8" Cir. 2006). However, the nonmovant cannot satis$yburden with “conclusory
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allegations, speculation, and unsubstantiated tEmsemwhich are either entirely unsupported, or
supported by a mere scintilla of evidenc&Chaney v. Dreyfus Serv. Corp95 F.3d 219, 229
(5™ Cir. 2010); see alsoBrown v. City of Houstgn337 F.3d 539, 541 {5Cir. 2003)
(“Unsubstantiated assertions, improbable inferen@es unsupported speculation are not
sufficient to defeat a motion for summary judgmgnt.

llIl.  Overview of Summary Judgment Evidence

The summary judgment record consists of copies lainfff’'s deposition transcript,
Plaintiffs and Defendant Canales’s respectivedaffits, Plaintiff's termination letter and her
ensuing letter to Canales, an articleTihe Monitor newspaper regarding this case, and the
Defendant County’s Personnel Policy Manual. (Dkb. 20 at Exs. A-C; Dkt. No. 24 at
Attachments 1-3).

Through her deposition and affidavitPlaintiff attests that she began working as an
Assistant County Attorney for County Attorney Cass office in 2008. (Dkt. No. 20-3, Ex. A
at pp. 26, 33; Dkt. No. 24-1 at { 4). Plaintiff tkeed primarily on Child Protective Services
cases but would also assist Canales and the ott@stant County Attorney with the juvenile
and criminal dockets. (Dkt. No. 20-3, Ex. A at @P-30, 33-34, 40; Dkt. No. 24-1 at 1 4sBe
also Dkt. No. 24-5, Ex. C). At the time of Plaintiffemployment, Canales also served as the
attorney for the Rio Grande City Consolidated Iretegent School District. (Dkt. No. 20-3, Ex.
A at p. 54; Dkt. No. 24-1 at { 5).

On July 17, 2012, Plaintiff called the Rio Grandé&yCSchool District office for
information about the approaching School BoardteElecand learned that four members of the

Board would be up for re-election. (Dkt. No. 20EX, A at pp. 34-36, 44; Dkt. No. 24-1 at 1 5-

! Plaintiff's affidavit, dated June 25, 2013, ldsgenirrors the allegations in her Complain€ompare
(Dkt. No. 1 at § 2; Dkt. No. 24-1).
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6). Plaintiff also learned that the first day tie for the election was that coming Saturday, July
21, but since the office would be closed on that slze would need to file on Monday. (Dkt.
No. 20-3, Ex. A at pp. 36, 52; Dkt. No. 24-1 at){| 6

On July 18, Canales called Plaintiff into his offito tell her that he had received some
phone calls about Plaintiff wanting to run for éh8al Board position. (Dkt. No. 20-3, Ex. A at
pp. 37, 43; Dkt. No. 24-1 at 1 7). Canales askaoh#f if she in fact intended to run. (Dkt. No.
20-3, Ex. A at p. 43). Plaintiff told him that stel, and that she wanted to run because her two
children attended school in the District and shietfat she could contribute to the Board. (Dkt.
No. 20-3, Ex. A at pp. 45-46; Dkt. No. 24-1 at | Danales told Plaintiff that she had “created a
panic” and asked if she understood that she “wasgbseen as a contra...running against
[Canales’s] team or his group.” (Dkt. No. 20-3,.Ex at p. 45; Dkt. No. 24-1 at |{ 7-9).
Canales’s “team” included the incumbents for thér fopen positions. (Dkt. No. 20-3, Ex. A at
p. 53). Plaintiff responded that she was not gaohgun against Canales’s team or under any
“slate”; rather, she “just wanted to run for [hdfi§eand give voters a choice in the election.
(Dkt. No. 20-3, Ex. A at pp. 45, 52-54; Dkt. No.-24t 11 8-9). According to Plaintiff, she also
told Canales that she was not going to leave aftigad or campaign materials in his office or
“disrespect him in any way, shape or form.” (DMb. 20-3, Ex. A at p. 55). Canales did not
mention any concerns with Plaintiff’'s work perfornca during this meetingd. at p. 108.

On July 20, Plaintiff visited “local county electefficials” to advise them that she would
file her election paperwork on Monday, and to senhr support. (Dkt. No. 24-1 at § 11). That
afternoon, she received a letter from Canaleshbatemployment had been terminated. (Dkt.
No. 20-3, Ex. A at pp. 61, 104; Dkt. No. 24-1 a1 Dkt. No. 24-2). The letter did not state a

reason for her terminationSee(Dkt. No. 24-2). In a letter to Canales dated/ 28, Plaintiff
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recounted their conversation about the School Bekaction and requested that Canales give her
an explanation for why she had been fired. (Dki. RD-3, Ex. A at pp. 62, 104-05; Dkt. No. 24-
1 at  12; Dkt. No. 24-2). Plaintiff did not receia response. (Dkt. No. 20-3, Ex. A at pp. 62,
105; Dkt. No. 24-1 at 1 12). Not long after, Ptdfrobtained a copy of her personnel file and
claims that it contains no indication of any worrfermance issues or misconduct. (Dkt. No.
20-3, Ex. A at pp. 106-07; Dkt. No. 24-1 at { 12).

Plaintiff admits that she was not prohibited fronmming and, in fact, ran for a position
on the School Board. (Dkt. No. 20-3, Ex. A at 6-67). During the campaign, on September
23, 2012, an article appearedTihe Monitornewspaper describing Plaintiff's allegations irsth
lawsuit. (Dkt. No. 24-3). The article also remeted that Canales had “said [that Plaintiff's]
termination was because of poor performance arehteomplaints he’'d received about her and
not politics.” 1d. According to Plaintiff, this was the first and ordyplanation she received for
why she had been fired. (Dkt. No. 20-3, Ex. A at@6; Dkt. No. 24-1 at § 12).

Canales’s brief affidavit, dated May 31, 2013, edathat he was disappointed in
Plaintiff’'s work performance and that he “had irded to terminate her employment prior to her
announcing her decision to run for a school boasitipn.” (Dkt. No. 24-5, Ex. C). According
to Canales, Plaintiff's decision to run “had nothito do with [his] decision to terminate her.”
Id.

IV.  Defendants’ Motion for Summary Judgment
A. Section 1983 Claims

To prevail on a claim for damages under § 1983amiiff must show (1) a violation of a

right secured by the U.S. Constitution and (2) thatdeprivation of that right was committed by

a person acting under color of state laee, e.g.James v. Texas Collin Cntya35 F.3d 365,
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373 (8" Cir. 2008) (quotindvioore v. Willis Indep. Sch. Dis233 F.3d 871, 874 {5Cir. 2000)).
Defendants’ Motion mostly targets the first elememguing that Plaintiff has failed to produce
evidence of a constitutional violation. (Dkt. N2D). Defendants also argue that no evidence
exists that an official policy or custom of the Beflant County served as the moving force
behind any alleged constitutional violation, prechg Plaintiffs 8§ 1983 claims against this
Defendant.ld.

For the following reasons, the Court finds that tkeord contains evidence to raise
genuine issues of material fact on Plaintiff's Fidmendment retaliation claims against
Defendant Canales in his individual capacity. AsPfaintiff's remaining, due process-based
claims and her claims against the County, summatgment must be granted.

1. First Amendment Retaliation Claims

Of Plaintiff's seven § 1983 claims, three alleggbiation based on Plaintiff's exercise of
her rights to freedom of speech and associatiorutiee First and Fourteenth Amendments to
the U.S. Constitution. (Dkt. No. 1 at § 3(a)-(&)Plaintiff alleges that Defendants deprived her
of her right to free speech (1) “by basing the sieci to terminate Plaintiff...on Plaintiff's
exercise of free speech on matters of public caricand (2) “by basing the decision to take
adverse employment actions against Plaintiff...onnfffis exercise of free speech due to her
political candidacy,” and that Defendants depried of her right to freedom of association (3)
“by basing the decision to take adverse actions.Plantiff's exercise of her right to freely
associate and/or disassociate with groups, pulgigds, political candidates, and otherdd.
Defendants’ Motion argues that no evidence exists Plaintiff engaged in any kind of protected

speech for which she was terminated. (Dkt. No. ZlMey also contend that although the First

2 The First Amendment applies to States by virthiéhe Fourteenth Amendmen€.g., Chiu v. Plano
Indep. Sch. Dist260 F.3d 330, 334 n.8%&ir. 2001) (citing cases).
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Amendment protects a citizen’s right to associaith wthers in a political party and to run for
office herself, Plaintiff cannot show that she wasninated in retaliation for the exercise of her
right to freedom of association because her tertimnaccurred before she had formally applied
to be a School Board candidatdd. According to Defendants, Plaintiff has only “timgi
allegations” that Defendants terminated her empkaymn retaliation for her exercise of this
right. Id.

“In order for a public employee to prevail on asFiAmendment retaliation claim, she
must prove that (1) she suffered an adverse emm@oyrdecision; (2) she was engaged in
protected activity; and (3) the requisite caus#tienship between the two existsJordan v.
Ector Cnty, 516 F.3d 290, 295 {5Cir. 2008). The record is undisputed that Pl#istiffered
an adverse employment actiore., the termination of her employment as an Assis@minty
Attorney. Id. (“[T]here is no question that termination of empteent qualifies as adverse
employment action.”). With regard to the secondngy the record makes clear that Plaintiff's
expressed intent to run for office as an independandidate, and therefore in opposition to a
member of Defendant Canales’s political team, ésdheged protected activity in this case. As
Defendants’ Motion acknowledges, the First Amendn@ntects the right to run for political
office. E.g, McCormick v. Edward$46 F.2d 173, 175 t(SCir. 1981) (public employee, like all
citizens, “has a constitutionally protected rightaictively support, work for and campaign for a
partisan candidate for political office or evenrtm for such office himself.”); (Dkt. No. 20)
(citing same). Although Defendants characterizs tlyht as associational activity, the Fifth
Circuit has described it as conduct addressingarsatif public concernSee Jordan516 F.3d at
297 (noting that “our case law...supports the conctughat [the plaintiff's] run for office

involved matters of public concern”). Still, theo@t also recognizes that a “corollary” of the
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right to freedom of association “is the righit to associate.”Cal. Democratic Party v. Jongs
530 U.S. 567, 574 (2000) (emphasis added). Hbesrdcord contains evidence that Plaintiff
expressed to Canales her desire to run for offioe herself” and not under any slate of
candidates, which signified to Canales that Pltiimiended to oppose members of his political
team. Therefore, the Court finds that this casglicates Plaintiff's constitutionally protected
rights to free speech and to “disassociate” froenghlitical group supported by her supervisor.
To the extent that Defendants would claim that rRifis expression of intent to file for
candidacy does not enjoy the same protection afotheal candidacy itself, the Court finds no
suggestion in the applicable case law that sucistanction exists. InJordan the plaintiff had
madeno explicit statement that she planned to repeat dounffice against her supervisor, but
the court found that “there were signals, howevwdatle, that she continued to be and would be
[her supervisor’s] political rival.”Jordan 516 F.3d at 298. Here, the signals were lesdesub
Plaintiff explicitly stated to Canales her deswetin for a position on the School Board, and the
record at least raises a fact question as to whé&theales viewed her desire as an expression of
political rivalry. Moreover, if a candidacy forfafe also implicating the right to disassociate is
protected by the First Amendment, the Court cammatorse a scenario in which a supervisor
may circumvent these constitutional protectiondibigg his employee before she can make her
candidacy “official.” In sum, the Court finds th&laintiff's expressed intent to file for
candidacy for a position on the Rio Grande City é&thBoard constituted protected activity

under the First Amendmefhit.

% Defendants make no alternative argument that ltaelythe requisite, weightier interest in termingti
Plaintiff’'s employment because she planned to ourtlie School BoardSee(Dkt. No. 20). Therefore,
the Court need not address the application ofllkering-Connickbalancing test to determine whether
such an interest existedSee Jordan516 F.3d at 299 (quotinGonnick v. Myers461 U.S. 138, 142
(1983)) (‘Pickering-Connickbalancing requires us to consider the ‘balancevdx the interests of the
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The final, “causation” prong of Plaintiff's Firstmendment retaliation claims requires
the Court to consider whether the record contaudeace that (1) the protected conduct was a
substantial or motivating factor in Defendants’ idemm to terminate her employment and (2) if
so, whether Defendants would have terminated rgardéess of the protected condudd. at
301 (citingMt. Healthy Bd. of Educ. v. Doyld29 U.S. 274 (1977)). Although Defendants take
the position that Plaintiff has only “timing” allagons that Canales fired her for exercising her
First Amendment rights, the record contains moentRlaintiff's expressed intent to run for
office and a termination of her employment shottigreafter. For one, Plaintiff communicated
her intent to the very individual responsible fainy her, and who allegedly perceived her
impending candidacy as an expression of oppositidns political group. Further, the fact that
Canales gave no reason to Plaintiff for her tertona when considered against Plaintiff's
testimony that her alleged deficient work perforecemwas neither addressed in her July 18
conversation with Canales or in her personnel fdenstitutes additional evidence that her
expressed desire to run for office served as atantis or motivating factor in the decision to
terminate her. Canales’s statements in a recéfety-affidavit that he was disappointed in
Plaintiff's work performance, and that he would édired her regardless of her decision to run
for office, merely raise fact questions on the éssf causation. In sum, the Court finds
sufficient evidence in the record that the reqaisiausal relationship exists between Plaintiff’s
protected conduct and her termination. Therefibre,Court must deny Defendants’ request for
summary judgment on Plaintiff's First Amendmenaligtion claims.
2. Additional § 1983 Claims

Apart from her conspiracy claim under § 1983, désedinfra, Plaintiff's remainingg

[employee], as a citizen, in commenting upon mattépublic concern and the interest of the Stdean
employer, in promoting the efficiency of the pulBirvice it performs through its employees.™).
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1983 claims are that Defendants deprived her ohgl)right to free speech and due process
under the First and Fourteenth Amendments “by nefu® provide Plaintiff with an opportunity
to speak freely and completely on matters of pubbocern in accordance with applicable
policies and procedures”; (2) her First and Fountteédmendment rights “by not providing her
with legal process to support her work performancaid (3) her “right pursuant to the
employer’s written policies and procedures.” (Dkb. 1 at 8§ 3(d), (f), (g)). To the extent that
the initial claim represents an attempt to asserst FAmendment violations apart from
Defendants’ alleged retaliatory termination of Ri#f's employment, summary judgment is
appropriate because Plaintiff admits that Deferslahtl not prohibit her from making any
speech or from running for office. (Dkt. No. 20Bx. A at pp. 66-67). This claim also
references the due process clause of the Fourt@dendgndment, which “has been viewed as
guaranteeing procedural due process and substahug/@rocess.”E.g, John Corp. v. City of
Houston 214 F.3d 573, 577 {5Cir. 2000). The clause’s procedural componentireg the
government to follow appropriate procedures wheprigding any person of life, liberty, or
property, whereas the substantive component bacarbitrary, wrongful government actions
regardless of the fairness of the procedures wsedglement themld.; see also Lewis v. Univ.
of Tex. Med. Branch at Galvestd#65 F.3d 625, 630 {5Cir. 2011). A plaintiff making either
claim must show that she has been deprived of stitationally protected life, liberty or
property interestSee Gentilello v. Reg627 F.3d 540, 544 {5Cir. 2010).

Plaintiff appears to allege that Defendants depriver of due processe., “legal process
to support her work performance.g., her “right pursuant to the employer’s writtenip@s and
procedures,” by failing to give her a non-“preteattueason for her terminationSee(Dkt. No.

20-3, Ex. A at pp. 73-78; Dkt. No. 24 at pp. 9-18Jowever, the Defendant County’s Personnel
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Policy Manual constitutes unrefuted evidence tHainBff was an at-will employee who could
be fired “for any legal reasonr no reasonat any time either with or without notice.” (DiNo.
20-4, Ex. B at 1.01) (emphasis addéd)herefore, Defendants did not violate the Coumnty’
policies or procedures by giving no reason for mitiis termination. Moreover, Plaintiff's at-
will status negates a showing that she had theisigyroperty interest in her job, and she has
made no allegation of a liberty interest supportieg due process claim&ee Conner v. Lavaca
Hosp. Dist, 267 F.3d 426, 439 {5Cir. 2001) (at-will employee has only unilaterapectation
of continued employment and therefore no protegismperty interest); (Dkt. Nos. 1, 24).
Therefore, the Court must enter summary judgmer®lamtiff's remaining 8 1983 claims, but
notes that Defendants’ alleged failure to giveoastitutionalreason for Plaintiff's termination
could be characterized as a restatement of, ande@nrsued through, Plaintiff's claims that her
termination constituted retaliation for the exeeats her First Amendment rights.
3. Municipal Liability

With respect to Plaintiff’'s § 1983 claims that\due summary judgment, the Court must
address Defendants’ alternative argument that fffaicannot meet the “official policy”
requirement of her claims against the Defendanin@ou(Dkt. No. 20). A municipality or local
governmental entity, such as the County, may be lredble under § 1983 only for acts for which
it is actually responsible and not solely becausemploys a tortfeasorE.g, Doe v. Dallas
Indep. Sch. Dist.153 F.3d 211, 215 {5Cir. 1998) (quotingVionell v. Dep’t of Soc. Sery436

U.S. 658, 691 (1978)). Thus, to establish municl@dility under § 1983, a plaintiff must

* Plaintiff attempts to contest her at-will statmg arguing that an express obligation to dischdage
good cause only, or an employer’s policy or rulattls not consistently enforced, can constitute a
contract modifying a plaintiff's at-will status.Dkt. No. 24 at p. 10). This argument is unavailinghe
present case, as Defendants’ option to fire Pfaifati any legal reasonr no reason does not constitute
an express obligation to discharge for good caumbe oFurther, Plaintiff provides no evidence tiia¢
inconsistent enforcement of a policy or rule opegidb alter her at-will status.
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identify “(1) an official policy (or custom), of hich (2) a policymaker can be charged with
actual or constructive knowledge, and (3) a camstibal violation whose moving force is that
policy or custom.” Valle v. City of Houstan613 F.3d 536, 541-42 {5Cir. 2010) (quoting
Pineda v. City of Houstor291 F.3d 325, 328 {5Cir. 2002)) (internal quotations omitted).
Defendants point out that although Plaintiff teetf that it is the “customary practice” of
Canales and his group to retaliate against people go against them, she could not identify
anyone else who had been retaliated against at. firf@kt. No. 20-3, Ex. A at pp. 70-72).
Plaintiff's own subjective belief that Canales amd group have such a custom cannot defeat
summary judgment, particularly where Plaintiff hasade no showing that an official
policymaker had the requisite knowledge that suchustom existed. Notably, Plaintiff's
response does not even address Defendants’ arguegantiing municipal liability. See(Dkt.
No. 24). Therefore, the Court finds that Plaintiffs failed to produce evidence of an essential
element of her § 1983 claims against the County,that summary judgment must be granted on
those claims. As Plaintiff's § 1983 claims agai@anhales in his official capacity are, in essence,
claims against the County, this finding is alsgpdstive of Plaintiff's official capacity claims.
Seee.g, Brumfield v. Hollins 551 F.3d 322, 331 n.9"{%Cir. 2008).
B. Texas Constitutional Claims

Plaintiff asserts causes of action under the Te&Xasstitution on the following three
bases: (1) Defendants deprived Plaintiff of hehtitp free speech under Article I, 8 8 of the
Texas Constitution “by basing their employment diecis...on Plaintiff[’s] exercise of free
speech on matters of public concern, political a@acly, political supports of candidates, and
political associations”; (2) Defendants deprivedifff of her right to freedom of association

under Article I, 8 8 “by basing their employment#ons...on Plaintiff's exercise of her right
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to freely associate and/or disassociate with growoblic figures, political candidates, and
others”; and (3) Defendants deprived Plaintiff ef hights to free speech and due process under
Article I, 8 19 “by refusing to provide Plaintiff iitn an opportunity to speak freely and
completely on matters of public concern in accocganith applicable policies and procedures.”
(Dkt. No. 1at 8§ 4). As Defendants note, Texas has no equivae8 1983, and the Texas
Supreme Court has found no implied private rightction for damages against governmental
entities for violations of the Texas Constitutio@ity of Beaumont v. Bouilliqr896 S.W.2d 143,
147-49 (Tex. 1995)accord City of Elsa v. M.A.L,.226 S.W.3d 390, 392 (Tex. 2007). Still,
“suits for equitable remedies for violation of congional rights are not prohibited.Bouillion,
896 S.W.2d 142, 149 (Tex. 1995ge alscCity of Elsa 226 S.W.3d at 392. Defendants argue
that Plaintiff seeks only monetary damages, ancetbee move for summary judgment, whereas
Plaintiff responds that she seeks only equitableefréo redress Defendants’ alleged state
constitutional violations. (Dkt. Nos. 20, 24). R&intiff requests equitable relief in the section
of her pleading setting forth her claims under Texas Constitution, the Court will not enter
summary judgment on the grounds raised in Defestddtion. See(Dkt. No. 1 at § 4).
C. Conspiracy Claims

Finally, the Court turns to Plaintiff's claim broligpursuant to 8 1983 that “Defendants
conspired with others to deprive Plaintiff of haghts under the First and Fourteenth
Amendments,” and to her claim under § 1985(3) Dwfendants conspired to deprive of her of
her “civil and constitutional rights and privilegesder the equal protection of the laws by taking
actions in furtherance of their attempts to depawel infringe upon Plaintiff's individual and
respective rights to free speech, freedom of aaioni and right to privacy.” (Dkt. No. 1 at 8§88

3(e), 5). Plaintiff's response appears to abanaem8 1985(3) theory of recovery and instead
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characterizes her conspiracy claim as brought pntsio 8 1983.See(Dkt. No. 24). However,
the case law she cites does not identify § 198B@aseans through which a plaintiff may assert
a conspiracy claim; rather, it addresses the saamte of a private actor's conspiracy with a
public actor in determining whether that privatetpacts under color of state law for purposes
of § 1983. (Dkt. No. 24)see Sigmon v. CommunityCare HMO, |r&34 F.3d 1121, 1126-27
(10" Cir. 2000);Cinel v. Connick15 F.3d 1338, 1343 {5Cir. 1994)° Section 1985(3) does
constitute a vehicle through which to claim conspy; but even assuming that Plaintiff has not
abandoned her claim under this section, the Cardes with Defendants that the record lacks
evidence to support this claintee(Dkt. No. 20). Under § 1985(3), a plaintiff msstow (1) a
conspiracy involving two or more persons (2) fag flurpose of depriving, directly or indirectly,
a person or class of persons of the equal protectidhe laws, and (3) an act in furtherance of
the conspiracy (4) which causes injury to a permsoproperty, or a deprivation of any right or
privilege of a citizen of the United Stateslilliard v. Ferguson 30 F.3d 649, 652-53 {5Cir.
1994). Defendants correctly argue that no conepican exist between the Defendant County
and County Attorney Canales (or any other Countylegyee) because a governmental entity
and its employee constitute a “single legal entitich is incapable of conspiring with itself for
purposes of § 1985(3).”Hilliard, 30 F.3d at 653. Plaintiff testified that sheuwsmsed that
Canales conspired with other members of his teath@iBchool Board to fire her for expressing
her intent to run for a Board position, basing #ssumption on Canales’s statements to her that
“the group was in a panic.” (Dkt. No. 20-3, Exafpp. 68-70). The Court declines to find that
this testimony alone constitutes evidence that @aqlace the initial element of a § 1985(3)

claim in genuine dispute. Moreover, even if it,dide Court cannot ignore that the requirement

®> Defendants’ Motion does not dispute that Canalas acting under color of state law for purposes of
Plaintiff's § 1983 claims.See(Dkt. No. 20).
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of “intent to deprive ofequal protection, orequalprivileges and immunities, means that there
must be some racial, or...class-based, invidiouslgcrdninatory animus behind the
conspirator[s’] action.” Bryant v. Military Dep’t of Miss.597 F.3d 678, 687 t(‘SCir. 2010)
(quoting Griffin v. Breckenridge 403 U.S. 88, 102 (1971)) (emphasis addedBmgani).
Plaintiff's pleading, her response, and the summjadgment evidence fail to identify the
requisite “class-based” animus. For these reasbesCourt must enter summary judgment on
Plaintiff’'s conspiracy claims.

V. Conclusion

For the foregoing reasons, the Court her€@RDERS that Defendants’ Motion for
Summary Judgment SRANTED in part andDENIED in part as follows:

The Motion isGRANTED with respect to Plaintiff's due process-based 8316laims
set forth in § 3(d), (f), and (g) of her pleadingdaPlaintiff's conspiracy claims, whether brought
pursuant to § 1983 or § 1985(3);

The Motion isGRANTED with respect to all of Plaintiffs § 1983 claimganst the
Defendant County and Defendant Canales in hisiaffeaapacity; and

The Motion isDENIED with respect to Plaintiff's § 1983 First Amendmeataliation
claims against Defendant Canales in his indivicizgdacity and Plaintiff's claims against both
Defendants for equitable relief under the Texassitution.

SO ORDERED this 8th day of August, 2013, at McAJl&exas.

Randy Crane
United States District Judge
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