Martinez v. City of Weslaco Texas Doc. 10

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
MCALLEN DIVISION

MARTIN MARTINEZ,

Plaintiff,

VS. CIVIL ACTION NO. 7:12-CV-417

CITY OF WESLACO TEXAS,

w W W W W W W W

Defendant.

OPINION AND ORDER

Pending before the Court is the self-styled “RueMotion to Dismiss or Alternatively,
Rule 12(E) Motion for More Definite Statement anatidn for a Rule 7 and Rule 8 Reply”
(“Motion to Dismiss”) filed by Defendant City of Vé&aco (“City”). Plaintiff Martin Martinez
(“Martinez”) has not filed a response. Upon the @swonsideration of the motion, pleadings,
and relevant authorities, the motion to dismiSSRANTED in part andDENIED in part.

|. BACKGROUND

On November 8, 2012, the Court severed the casehioh this action was originally
brought, and simultaneously ordered Plaintiff tepkead his claims as to this specific casen
November 14, 2012, in compliance with the Courtden, Martinez filed his second amended
complaint® in which the essence of Martinez’ factual allegasi are as follows. Prior to January
15, 2011, Martinez was an employee of City and {pasnarily assigned” to work at City Hall,

performing a variety of functiofsOn or about January 15, 2011, Martinez was reasdigo

! Dkt. No. 6 (“Motion to Dismiss”).

% Dkt. No. 1.

3 Dkt. No. 2 (“Amended Complaint”). Although Martindas titled this filing as his “Second Amended @taint,”
that title gives the erroneous impression thatdegreviously amended his complaint.

* SeeAmended Complaint at 1 4-6.
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work at Gibson Park, where he suffered a work-eelaleg injury on or about February 8, 2011.
At that point, City initiated a workers’ compensaticlaim and placed Martinez on FMLA leave
after three day$.Thereafter, in June of 2011, Martinez alleges Heatvas terminated “for the
reason that he exhausted his FMLA lea¥e.”

On November 28, 2012, City filed its answer to thmended claim and, on
December 3, 2012, filed the instant motion to dishiln the motion to dismiss, City seeks
dismissal of the complaint under Rule 12 or, al&xely, for a more definite statement of
Martinez’ claims.

[l. LEGAL STANDARD

After a party has answered a complaint, the prapsshanism for removing a claim from
the Court’s consideration is a judgment on the gitegs under Federal Rule of Civil Procedure
12(c), as opposed to a motion to dismiss under R@i)(6)° City answered Martinez’
complaint on November 28, 2012 As a result, although City brings this motion tisndiss
under Federal Rule of Civil Procedure 12(b)(6), @wurt will treat the motion as a Rule-12(c)
motion for judgment on the pleadinghis does not change the substantive analysis, \ewe
since the Court analyzes Rule-12(c) motions fogjndnt on the pleadings by the same standard

as Rule-12(b)(6) motions to dismiSs.

® SeeAmended Complaint at 11 6 & 8.

®Seeid. at 7 9.

1d.

8 SeeDkt. No. 4 (Answer).

° FeD. R. CIv. P. 12(c) (“Motion for Judgment on the PleadingsteAthe pleadings are closed—but early enough
not to delay trial—a party may move for judgmenttba pleadings.”).

9 Dkt. No. 4.

1 SeeDoe v. MySpace, Inc., 528 F.3d 413, 419 (5th 2008) (“A motion for judgment on the pleadings unde
Rule 12(c) is subject to the same standard as éioméd dismiss under Rule 12(b)(6).”) (citing Jobnsv.
Johnson, 385 F.3d 503, 529 (5th Cir. 2004)) (irgkcitations omitted).
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At the motion to dismiss stage, the Court limits inquiry “to the facts stated in the
complaint and the documents either attached taaorporated in the complaint*“To survive
a 12(b) motion to dismiss the plaintiff must pléadough facts to state a claim to relief that is
plausible on its face.*® This does not require detailed factual allegatjdsut it does require
“more than labels and conclusions” or “a formulegcitation of the elements of a cause of
action.”™ The Court regards all such well-pleaded factswesand views them in the light most
favorable to the plaintiff> Considered in that manner, factual allegationstmaise a right of
relief above the speculative leVél.

Procedurally, the Court proceeds by first disrdgmy from its analysis any conclusory
allegations as not entitled to the assumptionudhtrconsistent with Supreme Court precedent in
Ashcroft v. Igbal’ The Court then undertakes the “context-specifiék of determining
whether well-pleaded allegations give rise to aitlement of relief to an extent that is plausible,
rather than merely possible or conceivafle.

[Il. DISCUSSION
A. Initial Matters

Before conducting its analysis, the Court qualitiest analysis with regard to Martinez’

lack of response to the motion. Local Rule 7.3 mes that “[o]pposed motions will be

submitted to the judge 21 days from filing withawttice from the clerk and without appearance

12 wilson v. Birnberg, 667 F.3d 591, 600 (5th Cir.12) (quoting Lovelace v. Software Spectrum Inc.,F8d
1015, 1017 (5th Cir. 1996)) (internal quotationsittad).

3 In re Katrina Canal Breaches Litigation, 495 FHll, 205 (5th Cir. 2007) (quoting Bell Atlantic Qorv.
Twombly, 550 U.S. 544, 570 (200¢grt. denied552 U.S. 1182 (2008)).

1 Twombly 550 U.S. at 555.

.

'%1n re Katrina Canaj 495 F.3d at 205 (quotiBwombly 550 U.S. at 555).

7 Ashcroft v. Igbal, 556 U.S. 662 (2009).

¥ See id at 680.
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by counsel.*® In turn, Local Rule 7.4 provides, “[flailure tosmgond will be taken as a
representation of no oppositioff"Over 21 days have elapsed since the motion toiskswas
filed, Martinez has not responded and, as a rabatCourt will consider the motion as though it
IS unopposed.

B. City's Dismissal Basis

In the motion to dismiss, City challenges the sidgiicy of Martinez’ amended
complaint, asserting broadly that “Plaintiff hagglin such a way as to make it guess as to the
precise causes of actioft-'In expounding upon this basic idea, City descrites the amended
complaint does not meet City's expectatiéhsnd how City is thereby “left trying to piece
together a puzzle by Plaintiff regarding the precisuses of actiorf™ In fairness, the Court
recognizes that the amended complaint is an exaofpiboddy draftsmanship, featuring poor
organization, irrelevant facts, and a lack of ewiadiscernment.

However, City is similarly deficient in leveling ah broad criticism. Other than in a
general, preliminary, and non-specific section lo@ 12(b)(6) standard, City cites absolutely
no authority for the pleading requirements it asserts that Mezt has failed to satisfy.
Apparently without recognizing the irony, City si¢o justify its entitlement to dismissal relief
by vaguely asserting that Martinez has assertedehiglement to relief too vaguely. It is,
however, unlikely that City would have found sugpay authority for its position, even had it

attempted to do so, because Federal Rule of Cretdtlure 8 only requires Martinez to state a

YIR7.3.

20| R7.4.

2L Motion to Dismiss at p. 2.

221d. (stating that “. . . it is in this Section thaefendant would expect to see the specific causestidn that
Plaintiff sues under . . . .").

B|d. atp. 2.
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claim, not “precise causes of acticil.Therefore, it is unavailing to seek dismissallafros due
to a complaint’s failure to meet City’s expectasaf express specificity.

This is not to say that the complaint prevents nsuigstantive dismissal considerations,
as the Court demonstrates below. Certainly, althawgch consideration would require counsel
for City to engage in the arduous task of matcHiaagual allegations with poorly-pled claims, it
is not an objection justifying dismissal, no mattew objectionable counsel may find the task.

In sum, the motion to dismiss does not itself pleva basis for dismissal and, were the
Court to consider dismissal solely on the basis fptth by City, the Court would deny the
requested relief.

Alternative Relief in Motion to DismissAlthough the motion to dismiss requests

alternative relief in the form of a more definitatement and reply, the Court’s prior order and
Martinez’ lack of response have squarely foreclabed possibility. The Court’s previous order
states:

The Court warns [Martinez] that by permitting [hito]amend [his] complaint][] it

is giving [him a] second chance]]. If [Martinez'ireended complaint fails to state

a claim under the Federal Rules of Civil Procedthre,Court is unlikely to give

[Martinez] another chance to amend awdl likely dismiss that amended

complaint with prejudice to re-filing .*

As noted above, Martinez availed himself of the afymity by subsequently filing his

amended complaint, his second attempt at propéelgdmg his claim. Additionally, Martinez

has not filed a response to the motion to disnmes,otherwise requested leave to amend, and

24 SeeFeD. R. CIv. P. 8(a) (requiring only “a short and plain statemehthe claim showing that the pleader is
entitled to relief.”) (emphasis added).
% Dkt. No. 1 at p. 4 (emphasis in original).
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therefore has provided the Court with no basis teneconsider granting leave for further
amendment, which was already unliké&ly.

The Fifth Circuit has explained that, after an iatitopportunity to remedy deficient
pleadings, “plaintiffs cannot be allowed to contro amend or supplement their pleadings until
they stumble upon a formula that carries them dher threshold?’ Furthermore, the Fifth
Circuit has found dismissal with prejudice appraf®iin two circumstances which are present
before the Court: (1) where a plaintiff has had Emgpportunity to amend his complaint, an
opportunity afforded to Martineé?; and (2) where the court finds, as the Court daes, that
plaintiff has alleged his or her best cA3és a result of those considerations, if the aménde
complaint is deficient under Rule 12(b)-standatts, Court will simply dismiss those deficient
claims with prejudice, consistent with its prioder.

C. Sua Sponte Dismissal Consideration.

City has failed in its attempt to support a viabésis for dismissal, and Martinez’ lack of
participation recommends against allowing furthereadment; this leaves the Court to wade
through the Serbonian bog of Martinez’ complaintheut professional contribution from either
party. The Court begins its analysis with a pas$ega the complaint that mentions numerous

statutes’ The pertinent portion provides:

% The Court’s position is further justified by theusually-extensive instruction that the Court pded in the
paragraph following the above-cited warning: “Theu@ urges Plaintiffs’ counsel to carefully revigie federal
pleading standard as explainedAishcroft v. Ighal556 U.S. 662 (2009) arigkell Atlantic Corp. v. Twomb}\650
U.S. 544 (2009), and to pay heed to the procedwglirements of Rule 10 of the Federal Rules ofilCiv
Procedure.'ld.

" Jacquez v. Procunier, 801 F.2d 789, 792 (5th X9i86) (“At some point a court must decide thataintiff has
had fair opportunity to make his case; if, afteatttime, a cause of action has not been establighedcourt
should finally dismiss the suit."pee alsdark v. Potter, 293 F. App’x 254, 257 (5th Cir03).

% SeeRodriguez v. United States, 66 F.3d 95, 98 (5th T895) (citing George v. King, 837 F.2d 705, 708 (5th
Cir. 1988)).

29 SeelJones v. Greninger, 188 F.3d 322, 327 (5th Ci#9) %citingJacquez801 F.2d at 792).

30 Motion to Dismiss at p. 2.

6/20



The Defendant, as an employer, is covered by and asunicipality is not

immune to suit for violations of any of the follavg statutes prohibiting

discrimination: the Family Medical Leave Act, Titl of the Civil Rights Act of

1964, the Age Discrimination in Employment Act, atite American with

Disabilities Act as Amendet.

The passage includes footnotes for each statuédeyance, but these footnotes only consist of a
statutory citation and a general, nonspecific dpgon of the statutory provision. Additionally,
the Court recognizes that some of the footnoteg d@scribe the referenced statute’s prohibition
on discrimination, and omit any reference to ratalin. Nevertheless, consistent with the
obligation to make reasonable inferences in fa¥ahe plaintiff at this stage of the proceedings,
the Court will address potential claims of retatiatbecause, in the employment discrimination
context, retaliation under pertinent statutes afieno conceptualized as another form of
discrimination®* The above passage, however, is insufficient téesga claim under those
statutes, even including the footnotes, due tdable of any factual allegations.

As such, the Court now proceeds sequentially tHrdhg potential claims under each of
the referenced statutes, and evaluates the ateghsufficiency relative to each claim. Martinez
does not make any allegations of direct discrinnbmatand the Court thus applies the framework
set forth inMcDonnell Douglas Corp. v. Gregn which is generally applicable to employment

discrimination and retaliation claims based on wistantial evidence of discrimination,

including claims under the FMLA! ADEA,** ADA,*® and Title VI’

31 Amended Complaint at § 3.

32 See e.g.Holtzclaw v. DSC Commc'ns Corp., 255 F.3d 254 £%h Cir. 2001) (describing retaliation claims as
“nothing more than a protection against discrinmoratin that the employee against whom the empldyas
retaliated suffers discrimination based on the eyg®’s exercise of a right to charge, testify, sissir participate
in a protected activity under the ADEA.”).

33 SeeMcDonnell Douglas Corp. v. Greg#11 U.S. 792, 802 (1973).

34 Hunt v. Rapides Healthcare System, LLC, 277 F38, 768 (5th Cir. 2001) (FMLA-retaliation claim)

% Chaffin v. John H. Carter Co., Inc., 179 F.3d 3389 (5th Cir. 1999) (ADEA clainpartially abrogated on other
grounds byReeves v. Sanderson Plumbing Prods., Inc., 530133 146-49 (2000).

3% Meclnnis v. Alamo Community College Dist., 207 F.3@6, 279 (5th Cir. 2000) (“This being a case btaugder
the Americans with Disabilities Act where only airastantial evidence is offered to show the allegeldwful
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The Court recognizes that “thBicDonnell Douglasframework is an evidentiary
standard, not a rigid pleading requiremefitFowever, the Fifth Circuit ifPuente v. Ridge
clarified thatMcDonnell Douglagrovides a viable rubric for evaluating pleadindfisiency at
the motion to dismiss stage, consistent with thiecgle that “no plaintiff is exempt from [his]
obligation to allege facts sufficient to stateth# elements of [his] claint® The Court, in turns,
defines factual sufficiency according to fR@omblyplausibility standard discussed abd?e.

In its typical role as an evidentiary standard, MeDonnell Douglasanalysis first
requires the plaintiff to make outmima faciecase of discrimination, and thereafter shifts the
burden to the defendant to articulate a legitimat®-discriminatory reason for the challenged
employment actiofi* However, at the motion to dismiss stage, the Coni evaluates whether
plaintiff's allegations satisfy the initial burdemng. whether reasonable inferences based on
Martinez’ factual allegations, taken as true, ‘statclaim to relief that is plausible on its faée.”

a. Potential claims under the FMLA

The Court now turns its analysis to any claims urthe Family Medical Leave Act

£

(“FMLA"), the statute cited most often in Martineebmplaint:® As explained below, Martinez

discrimination, we apply the McDonnell Douglas, &Il burden-shifting analysis.”) (citing Daigle \iberty
Life Ins. Co., 70 F.3d 294, 396 (5th Cir. 1995)).

37 Wallace v. Methodist Hosp. Sys., 271 F.3d 212, (518 Cir. 2001) (citingrex. Dep't of Cmty. Affairs v. Burdine
450 U.S. 248, 252-53 (1981)) (Title VII claim).

3 puente v. Ridge, 324 F. App'x 423, 427 (5th QWD) (citingSwierkiewicz v. Sorema N.A34 U.S. 506, 506-07
(2002)).

39 Puente 324 F. App'x 423, 427-28 (5th Cir. 2009) (quotMichell v. Crescent River Port Pilots Ass265 Fed.
Appx. 363, 370 (5th Cir. 2008)) (internal quotasoamitted). Additionally, the Court notes that &gproach
addresses the Fifth Circuit’'s recently-expressedtiaa regarding the application of thdcDonnell Douglas
standard in the motion to dismiss context. In @sent decisionRaj v. Louisiana State Universijtyhe Fifth
Circuit wrote, “as the district court required [thkaintiff] to make a showing of each prong of fivama facie test
for disparate treatment at the pleading stagedisieict court erred by improperly substituting @&videntiary
standard’ for a ‘pleading requirementRaj v. Louisiana State Univ F.3d. , 2013 WL 1703990, *5
(5th Cir. 2013).

“0Seell, supra

"' See Wallace271 F.3d at 219.

“2Seefn. 13,supra

%329 U.S.C. § 260t seq
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does not state any claim under the FMLA, whethearsimered as a claim for interference,
retaliation, or discrimination. The FMLA includesegcriptive provisions entitling employees to
certain substantive rights, among which the folloyvare implicated in this case: (1) the right to
unpaid leave for a period of up to 12 workweeks nehan employee has “a serious health
condition that makes [him or her] unable to perfdha functions of [his or her] position[f*
and (2) an employee’s right to return, after a ifedl absence, to the same position, or an
equivalent positioi> Additionally, the FMLA contains proscriptive prains which protect
employees from both interference with exercising tforementioned rights, as well as
retaliation or discrimination based on exercisihgit FMLA rights?® Specifically, employers
are prohibited from “interfer[ing] with, restrainig], or deny[ing] the exercise or the attempt to
exercise, any right provided under [the FMLA].Moreover, employers may not “discharge or
in any other manner discriminate against any imhigl for opposing any practice made
unlawful” by the FMLA®®

Interference Claim.First, the Court considers whether Martinez stadeslaim for

interference with his FMLA rights. Interferenceth@lugh not defined by the FMLA itself, is
clarified by the Code of Federal Regulations, wipcbvides that interference includes refusal to

authorize FMLA leave, or restraining or otherwisscduraging the taking of leav@.In this

#4129 U.S.C. § 2612(a)(1)(D).

> Mauder v. Metro. Transit Auth., 446 F.3d 574, %8th Cir. 2006) (citingNero v. Indus. Molding Corp167 F.3d
921, 927 (5th Cir. 1999)kee also29 C.F.R. §§ 825.214 (describing employee rightefostatement to same
position held when leave commenced, or to an etgnvgosition), 825.215 (describing equivalent posi as
“one that is virtually identical to the employeésmer position in terms of pay, benefits and wogkconditions,
including privileges, perquisites, and statute),825.220(c) (providing that “[tihe Act's prohibitioagainst
interference prohibits an employer from discrimingtor retaliating against an employee . . . forihg exercised
or attempted to exercise FMLA rights.”).

*® Hunt, 277 F.3d at 768-69.

729 U.S.C. § 2915(a)(1).

829 U.S.C. § 2615(a)(2).

929 C.F.R. § 825.220.
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respect, Martinez’ claim is unusual insofar as fignaatively alleges that City provided him
with leave>® and further alleges that his leave satisfied thgirily-required duratiot:

Martinez also fails to allege a claim of interfezerwith his right to reinstatement. “If any
employee fails to return to work on or before tlaedthat FMLA leave expires, the right to
reinstatement also expire¥."Further, the Fifth Circuit has clarified that waeras here, an
employee never returned to work, the right to aitesnent can nevertheless be preserved if the
employee attempts to exercise this right duringft.A period>® In the context of the FMLA,
the right to reinstatement applies to the “samdtiposheld when leave commenced, or to an
equivalent position® Under the Code of Federal Regulations, an “egaitabosition” is
required by to be “virtually identical” and “invadvthe same or substantially similar duties and
responsibilities, which must entail substantialljuralent skill, effort, responsibility, and
authority.”®>

Martinez never directly states that he attemptecktiorn to the position at which he was
injured, but does allege that he expressed higedésiwork in his prior City Hall positiorf,
However, even construing this as an attempt tamegtuwork, it is not an attempt to exercise his
reinstatement right, such that the right would besprved despite his not returning to work. By

his own allegations, Martinez was injured whileigised to Gibson Park, but only sought to

return to work in his prior position at City HaWhich is problematic for two reasons. First, the

0 Amended Complaint at T 9 (alleging that, on orwbeebruary 8, 2011, City “took the steps of initig a
workers’ compensation claim, and placing the Pifiiah FMLA leave . . ..").

*L1d. at 1 8 & 9. Martinez describes his injury on feely 11, 2011, his placement on FMLA leave “afteee
days” on or about February 14, 2011, and his fimahination in June of 2011; this timeframe indésaboth that
he was placed on FMLA leave, and that the leavefarathe statutorily-required, twelve-week periddime.

*2Hunt, 277 at 763-64.

> Seeid. at 764.

29 C.F.R. § 825.214.

°*29 C.F.R. § 825.215.

% See Amended Complaint at § 2 (“In these [biweekly] miegs [with personnel in the Human Resources
department] the Plaintiff emphatically expressedrnest in the light duty assignments at variouationssimilar
to his nine years of work before he was transfetoethe Parks Departmefit (emphasis added).
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amended complaint contains numerous allegationshwHistinguish the two positions, and
which prevent any inference that the City Hall posi is an “equivalent position” under the
statute. Second, Martinez never directly or indlyealleges his ability to perform in the Gibson
Park position. Indeed, Martinez’ entittement to FMIleave was based on his inability to
“perform the functions of his position” If Martinez was “unable to perform an essential
function of the position” at the end of his FMLAake period, he has “no right to restoration to
another position under the FMLAR® Moreover, this principle undercuts any supportaof
FMLA-interference claim from the repeated referentte Martinez’ medical clearance for, and
expressed interest in, “light duty” assignments tihes Code of Federal Regulations makes clear,
the FMLA right-to-reinstatement does not encomplight duty” positions; instead, the FMLA
only entitles employees to reinstatement to then&saosition” or an “equivalent position”As

a result, Martinez’ allegations do not support @gim that City interfered with his right to
reinstatement.

Retaliation or Discrimination ClaimSince the amended complaint fails to support an

FMLA-interference claim, any FMLA claim related tdartinez’ termination must survive
through his statement of an FMLA-retaliation orsatimination claim. These claims require
Martinez to allege that: (1) he is protected untdex FMLA; (2) he suffered an adverse
employment decision; and either (3a) that he waatéd less favorably than an employee who
had not requested leave under the FMLA or (3b)diiecrse decision was made because [he]
sought protection under the FMLA However, any claim by Martinez fails because he met

alleged facts sufficient to satisfy either of theaf elements. Martinez makes no allegations

>’ Seefn. 44,supra

29 C.F.R. § 825.216.

9 Seefns. 54 & 55supra

0 SeeMauder, 446 F.3d at 583 (citingunt, 277 F.3d at 768 (5th Cir. 2001)).
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regarding other employees who had requested FMlakele Martinez’ allegations about the
treatment of another employee fails to provide argrential basis for whether and how that
employee asserted his FMLA rights, and thus nosbfasi satisfying the treated-less-favorably
element. Martinez additionally fails to allege faathich support his termination due to his
taking FMLA leave. On the contrary, Martinez allegbat he was terminated “for the reason
that he exhausted his FMLA leav&.As previously discussed, the FMLA relieves empieyaf
the duty to reinstate an employee who does notrrétuthe same or an equivalent position, or at
least seek to do so, by the end of the FMLA leaargod. Therefore, this is not a factual basis to
reasonably infer his termination for taking leaaad Martinez has provided no alternative basis
upon which the Court can rely.

As a result of the above considerations, the Cioals that Martinez has failed to state
any claim under the FMLA, and finds that any suleiines should b®ISMISSED.

b. Potential claims under Title VII and the ADEA.

The Court now addresses any potential claims uiiler V1l of the Civil Rights Act of
1964 (“Title VII"),%? or the Age Discrimination in Employment Act of TOG‘ADEA”). ®* The
Court concurrently considers claims under theseites due to the similarity of the statutes and
because, other than the above-cited statutory eratiore, any claims under these statutes are
jointly implicated by the following prepositionalane:

The Plaintiff realleges Paragraphs 1-14 and allégeker that to the extent his

esteem and rights relative to the efforts to re@mployment of other long term

employees were discounted because of stereotypmed als age, over 40, and

national origin, Hispanic, contributing to his theent and termination, alone or
in combination with his FMLA status and physicasability, the Plaintiff has

1 SeeAmended Complaint at 9.
%242 U.S.C. § 2000et seq
8329 U.S.C. § 62%t seq
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exhausted his administrative remedies necessary retcover for such
discrimination prior to filing suit?

Discrimination ClaimsTitle VII and the ADEA prohibit employer discrimation with

respect to an employee’s compensation, terms, tongj or privileges of employment,
respectively, on the basis of “[his] race, cotetigion, sex, or national origifi® or “[his] age.”®

Construing the language as Title-VII and ADEA disgnation claims requires Martinez
to satisfy similar allegational requirements. Ald4VII discrimination claim requires Martinez to
allege (1) he is a member of a group protectechbystatute, (2) was qualified for the position at
issue, (3) suffered an adverse employment actiot,(4) was treated less favorably than other
similarly situated employees outside the protegiedip®’ Similarly, theprima faciecase for an
ADEA age-discrimination claim requires Martinezaltege that “(1) he was discharged; (2) he
was qualified for his position; (3) he was withiretprotected class [over age 40]; and (4) he was
replaced by someone outside the protected clasge@te younger, or was otherwise discharged
because of his ag&®

Discrimination claims under either statute cannovise the motion to dismiss because,
at a minimum, Martinez fails to sufficiently alletfge fourth element as to both Title VII and the
ADEA. First, in pleading a Title-VII claim, Martirze confuses the two protected groups of
national origin and race, describing his nationagin as “Hispanic.®® Therefore, as an initial
gualification, the Court limits its analysis to m@cdiscrimination, since Martinez fails to

factually specify his national origin. Even considg a claim of racial discrimination, Martinez

fails to include allegations that he was “treatedsl| favorably than other similarly situated

 Amended Complaint at § 15.

%542 U.S.C. § 2000e-2(a).

29 U.S.C. § 623(a)(1¥ee alsRachid v. Jack In The Box, Inc., 376 F.3d 305,-80§5th Cir. 2004).

67 SeeMcCoy v. City of Shreveport, 492 F.3d 551, 556 (8ir. 2007).

% West v. Nabors Drilling USA, Inc., 330 F.3d 37®43(5th Cir. 2003) (quotation marks and interngtmns
omitted).

%9 Seefn. 64,supra
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employees outside the protected group.” Toward e¢hi$, Martinez’ complaint includes factual
allegations against unnamedon-employee® and Ramon Arispe, an individual whose
employment status is unspecififdThese allegations are insufficient, in the firastance,
because they do not implicate employees. Secoerdarttended complaint makes no allegation
about whether any individual was similarly-situatedutside the protected group. Finally, even
though the complaint at least names one other isha®, the Court cannot reasonably infer,
based on an allegation which only describes Mrsgeiwith an apparently-Hispanic surname,
that he is an employee outside the protected tastich Mr. Ramirez himself belongs.
Martinez’ ADEA claim is even more glaringly deficie The amended complaint makes
no reference to his replacement by someone outkelgrotected class or younger, or to his
discharge due to his age. Indeed, beyond specifyimgwn age, Martinez’ complaint makes no
reference to the age of any other individual. Althlo Martinez broadly asserts the possibility of
his discharge due to age, a complaint is insufiiicié€ it only draws a conclusory connection
between the protected status and the alleged mhis@tiion, and this is true even at the motion to
dismiss stage. To wit, the Fifth Circuit has helétt similar language was “merely a legal
conclusion” that was insufficient to raise a rightrelief above the speculative levéTherefore,
any discrimination claims under Title VIl and th&®BA do not survive the motion and should

be DISMISSED.

Retaliation claims.In addition to protecting against discriminationifle VIl and the

ADEA protect employees from retaliation for engapim a protected activity under those

0 SeeAmended Complaint at § 12 (“The Plaintiff is waivare from his prior experience that so many |ty
jobs abound that non-employees are routinely gthenopportunity to work at City Hall and other Itioas, as
has been alleged in Paragraph 5.”).

" Seeid. (“Additionally, the plaintiff alleges that Ramofrispe, among others, was previously given lightydu
assignments at City Hall.”).

2 Landavazo v. Toro Co., 301 F. App’x 333, 336 (6th 2008) (considering allegation that “[t]he reahsons Mr.
Landavazo was discriminated and retaliated againgte terms, conditions and privileges of his emgpient is
because of his race, color, national origin andtbnicity and or in violation of the Fair Labor 8teards Act.”).
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statutes® To maintain a Title-VII retaliation claim, Martinemust allege facts to satisfy the
following elements: (1) he engaged in an activitptpcted by Title VII; (2) an adverse
employment action occurred; and (3) a causal limg&ted between the protected activity and the
adverse actiofi* An ADEA retaliation claim requires allegationsffiling the same elements as
to that statute, but additionally requires Martiner allege he is qualified for the job in
question’’> Under both statutes, a protected activity is aefims “opposition to any practice
rendered unlawful by [Title VII or the ADEA], inctling making a charge, testifying, assisting,
or participating in any investigation, proceeding,hearing under [Title VIl or the ADEAf
These claims fail for the simple reason that Maimas not alleged that he participated in a
protected activity under either statute.

Martinez has failed to allege facts which suppoviable claim under Title VIl and the
ADEA. The Court, therefore, finds that any claimisiein Martinez purports to make under those
statutes should HBISMISSED.

c. Potential claims under the ADA.

The Court now turns its consideration to the lastuse asserted by Martinez, the
Americans with Disabilities Act (‘ADA”))” as Amended by the ADA Amendments Act of 2008
(“ADAAA"). "® Title | of ADA governs claims within the employemployee relationship and
that relationship is the sole factual basis on Whwartinez’ complaint might sustain a claim.
Specifically, Title | provides that “[n]Jo coverectdy shall discriminate against a qualified

individual on the basis of disability in regard job application procedures, the hiring,

3 SeeMcCoy, 492 F.3d at 556-57(Title Vllkee alsdHoltzclaw 255 F.3d at 260 (ADEA).
" SeeMcCoy, 492 F.3d at 556.

5 SeeHoltzclaw 255 F.3d at 260.

®See42 U.S.C. §2000e-3(a) (Title VIBnd29 U.S.C. § 623(d) (ADEA).

42 U.S.C. § 1210&t seq

8 ADA Amendments Act of 2008 (“ADAAA”), Pub. L. Nd.10-325, 122 Stat. 3553.
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advancement, or discharge of employees, employ@@&asation, job training, and other terms,
conditions, and privileges of employmenif.The statute provides that employers are “covered

entities, ®°

and Martinez sufficiently alleges that City is amployer to which the prohibition
applies®

In order to maintain an ADA discrimination claim,aMinez must satisfy the following
elements: (1) he has a disability; (2) he is aifjadlindividual for the job in question; and (3) a
adverse employment decision was made because difgaisility®” In applying these elements,
the Court notes that the ADAAA applies since tHegdd disability and the events complained
of all occurred after the ADAAA's effective date danuary 1, 200% This consideration is
important since the ADAAA has broadened the covettagwhich the ADA’s protections apply,
an express response to court decisions which ‘@tlea inappropriately high level of limitation
necessary to obtain coverage under the ABfAAccordingly, the Court incorporates the
ADAAA’s purpose of reinstating the “broad scope mtection under the ADA,” and the
attendant expansion of disability “in favor of erpeve coverage to the maximum extent
permitted by the terms of the ADA> However, even in light of the statute’s recent

amendments, claims under the ADA still requireaniff to plead facts within “the terms of the

ADA,” and Martinez has failed to do so in everypest.

42 U.S.C. § 12112.

80 See42 U.S.C. § 12111(2) (providing that “[t]he teropvered entity’ means an employer, employment agenc
labor organization, or joint labor-management cotteai”).

8 5ee42 U.S.C. 12111(5) (defining “Employer”).

82 geeTalk v. Delta Airlines, Inc., 165 F.3d 1021, 10@4h Cir. 1999).

8 ADAAA, Pub. L. No. 110-325, § 8.

#1d. 8 2(b)(5).

829 C.F.R. § 1630.1(c)(4).

16/ 20



i. Allegation of Disability

The Court begins with the threshold inquiry of wiestMartinez has sufficiently alleged
his disability®® The ADAAA maintained the pre-amendment categorigairoach to allegations
of disability, expanding upon the three categordsdisability: (1) a physical or mental
impairment that substantially limits one or morejondife activities of such individual (“actual-
impairment”); (2) a record of such an impairmentefbrd-of-impairment”); or (3) being
regarded as having such an impairment (“regarddéthpaired”)®’ Relative to the pre-
amendment version of the ADA, the ADAAA prohibitatrict construction of “substantially
limits,”®® and expanded the scope of impairments to whichAha applies by broadening the
definition of “major life activities.®® Under this rubric, Martinez wholly fails to allege
disability under the actual-impairment or recoreifopairment categories, and fails to allege the
type of impairment which would sustain a claim urnithe regarded-as-impaired category.

Actual-Impairment or Record-of-Impairmenin contrast to his express regarded-as-

impaired allegation discussed below, Martinez’gdliions never directly assert his disability due
to an actual impairment or a record thereof. Moegp¥artinez’ complaint prevents the Court
from reasonably inferring these disability categsyieven under the ADAAA-expanded scope of
ADA impairment. This is because Martinez repeatedidscribes his ability to perform the
activities required for numerous positions withiityGand, at least with regard to the City Hall
position, defines the required activities to encasga wide variety of duties, requirements, and

responsibilities. In short, Martinez repeatedlggds his ability, not his disability.

8 SeeTalk v. Delta Airlines, Inc., 165 F.3d at 1024tifmj Rogers v. Int'| Marine Terminals, Inc., 87 B.355, 758
(5th Cir. 1996)).

8742 U.S.C. § 12102(1).

8 SeeADAAA at § 2(b)(5).

8 Sedd. at § 4(a).
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Regarded-as-Impairedhe Court now turns its analysis to Martinezeg#ttion that he

was disabled as a result of “being regarded ashggan impairment that substantially limits a
major life activity].®® Unlike the above-discussed allegations of disghiMartinez directly
alleges in his amended complaint that he was regaogt City as being disabled due to his knee
injury.®* However, that conclusory allegation is insuffitiém independently sustain the claim,
and Martinez’ allegations do not describe a diggtoif sufficient duration to support a regarded-
as-impaired disability status.

The ADA states that the regarded-as-impaired pravisshall not apply to impairments
that are transitory and minor,” defining those impents as having an actual or expected
duration of 6 months or lesé.Martinez does not directly allege the necessamatinal
threshold, and his related allegations do not peamreasonable inference thereof. To wit,
Martinez alleges that, in March of 2011, he was ioaly authorized to return to “light duty”
work, and that he anticipated medical authorizatmnvork “with even fewer restrictions at a
[date after March 2011jyell beforethe expiration of his FMLA leave’® Given this allegation
that Martinez was experiencing significant recovarghin one to two months of the early-
February injury, with even greater capability “wbtfore” the end of his three-month, FMLA-
leave period, the Court cannot reasonably infet tih@ impairment had an actual or expected
duration of more than six months. As a result, Ma# does not allege a disability which
satisfies the regarded-as-impaired prong.

Because Martinez has therefore not adequately elley disability under any of the

categories recognized by the ADA, any claim under ADA fails for this reason alone.

%42 U.S.C. § 12102(1)(C).

%1 SeeAmended Complaint at § 14 (“The [P]laintiff . alleges further that he was regarded as havingabitity by
reason of his serious injury . . ..").

%242 U.S.C. § 12102(3)(B).

% Amended Complaint at § 10 (emphasis added).

18/20



However, the Court proceeds to describe the allmgalt insufficiency as to the remaining
elements.
ii. Allegation of “Qualified Individual”

Next, the Court considers the factual allegationgpsrting the second element, that
Martinez was a “qualified individual,” a term dedith by the ADA as “an individual who, with or
without reasonable accommodation, can perform dsemgial functions of the employment
position that such individual holds or desir@5.As an initial point, the Court repeats that
Martinez has never alleged that he was qualifiedetdorm his position at Gibson Park without
reasonable accommodation. Therefore, the only weayMartinez to satisfy the allegational
requirement that he was a “qualified individual” ts allege facts supporting his ability to
perform the essential functions of that positiothweasonable accommodation.

In this regard, though Martinez alleges his capatcitwork if provided with reasonable
accommodation, those allegations reveal a basiandeystanding of the concept of “reasonable
accommodation” and, relying on that faulty foundatifail to support his clair®. On a broad
level, instead of alleging his ability to perforrhet Gibson-Park position with reasonable
accommodation, Martinez alleges his ability to perf another position as reasonable
accommodation. Specifically, the amended complamhy defines “reasonable accommodation”
through Martinez’ allegations that he could havefqrened “light duty” assignments, and
defines those assignments as “similar to his ness/of work [at the City Hall position] before
he was transferred to the [Gibson Park positi6hAlthough the ADA provides that “reasonable
accommodations” may include “job restructuring, tgame or modified work schedules,

reassignment to a vacant position, . . . and asimailar accommodations for individuals with

%42 U.S.C. §12111(8).
% SeeAmended Complaint at  11.
®1d. at 19 10 & 11.
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disabilities,®’

Martinez’ concept of “reasonable accommodationeggavell beyond the ADA
definition of that concept, and even beyond thendtein of “qualified individual.” As a result,
Martinez has failed to allege that he was a qualiindividual under the ADA, and his claim
fails on this basis.
lii. Allegation of Termination Due to Disability

Finally, Martinez does not allege facts sufficieéatsupport the third element, that the
adverse employment decision of his termination masivated by his disability. First, this claim
fails because Martinez did not state the condipicetedent of suffering a disability. Second, the
only directly asserted basis for his terminatiors War the reason that he exhausted his FMLA
leave.®® In sum, the Court finds that Martinez has failedstate any of the requirgaima facie
elements for a claim under the ADA. Therefore, igeasuch failure is fatal to his statement of a
claim, the CourDISMISSES any putative claim under the ADA.

I\VV. CONCLUSION

For the foregoing reasons, the Motion to DismiSSRANTED in part andDENIED in
part. The CourGRANTS the motion as to Martinez’ FMLA, Title VII, ADEArad ADA claims;
accordingly the CourDISMISSES those claims with prejudice. However, the CADENIES
AS MOOT City’s request for a more definite statement. @&dlims having been dismissed, the
Court will issue a separate final judgment.

IT 1S SO ORDERED.

DONE this 14th day of June, 2013, in McAllen, Texa

N Wraa™

VN, WS AT
Micaela Alvare[/
UNITED STATES DISTRICT JUDGE

9742 U.S.C. § 12111(9).
% Amended Complaint at 7 9.
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